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CASES 

ARGUED  AND  DETERMINED 

IV  TBX 

^ATE  OP  NEW-YORK, 

or  NOVWBSft  TSRM,  IN  THE  THIRTY-FIFTH  TEAR  OF  ODE 

INDEPBIfmCNCaE. 


Phillips  against  Covert  and  Covert. 

THIS  was  an  action  of  trespass.  The  de^^Uuration  contained  Treipue  Un 
three  couats:  1.  For  breaking  and  entering  the  close  of  the  J^*^^  fo^^, 
plaintifT,  aid  treading  down  and  destroying  the  grass^  &c.  2.  voiantao-vaste, 
For  br^Jdng  and  entering  the  plaintiff's  dose^  and  cutting  J^bl°-  kr^ 
t^'^'-^n  his  trees,  &c.  8.  For  breaking  and  entering  the  close  injury  'amoanu 
CM  uie  plaiatiff,  and  taking  and  carrying  away  the  goods  and  Ifoo^of  UiTt^' 
chatteb  of  Are  plaintiff,  &c.    Plea,  not  guUiy.  ucy.  (a) 

The  canae  was  tried  tft  the  Jhadte$$  circuit,  August,  1809,  ^in  u  wSider^ 
before  Mr.  Justice  Spenee^.  ed  as  holding 

A  witness  for  the  plaintiff  testified,  that  ab<nit  ten  years  ago,  ^^^  l^^  ^^ 
he  surveyed  lot  No.  2  in  PhUliptfs  Patent^  and  laid  it  out  into  purjMse  of  a 
forty-nin«  farms ;  that  farm  No.  31  wto  at  that  time  possessed  bal'''he^1ia?nJ 
by  WilUan  Lavelncej  who  acknowledged  that  he  held  under  nght  to  such  "^ 

tiiephlintiff.  notice  after  be 

^Amos  Belden  had  been  an  agent  for  the  plaintiff  for  about  .      .  j-    .J 

.   ,  ^  J     .  I  •   •    .'^   ^i_  *^  •  •  r  "^  determined 

eighteen  years,  during  which  time  the  persons  m  possession  of  the  wui,  by  aa 

lands  in  No.  2  acknowledged  the  plaintiff  as  owner,  and  paid  ^^"^7/!^^*^ 

rent  to  him.    The  tenants  hate  no  leases,  but  go  on  the  land, 

with  the  permission  of  the  phdntiff,  and  hold  at  his  Will.    When 

a  taunt  transfers  his  possession,  applicatioa  is  made  to  the 

agent,  and  if  he  a^ees  to  the  change  of  tenants,  the  name  of 

the  new  tenant  is  mserted  in  the  rent-book.    Notice  Was  pven 

(a)  Bujftm  ▼.  TWfUtnd;  9  Jokn»»  JUp,  S5.     Cooper  v.  ffUMer,  IL  331.  £now  v. 
tHMtteUf  7  Cowenp  9S9* 

[b)  Bradley  y.  Covd,  4  Cowen,  349.  NtckoU  v.  Wtilianu,  8  Cowen,  13.  Jackion  ▼. 
flteteoH,  4  IFcfi^  387.    Jaekwnr.MUler,!  Cowen,  14,7. 
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NEW-TORK>  to  the  persons  in  possession  not  to  cut  more  timber  than  waf 

NoiNisia     necessary  for  their  farms.    The  defendants  never  offered  them- 

Phillip*     selves  as  tenants ;  nor  have  they  been  recognized  as  such  by  the 

V-  plaintiff;  nor  have  their  names  been  entered  in  bis  book;  nor 

^**^'      nas  any  rent  been  demanded  or  received  of  them. 

WiUiam  Lovelace  had  been  in  possession  of  farm  Na  31, 
containing  400  acres,  for  several  years ;  and  his  name  was 
entered  in  the  plaintiff's  rent-book,  and  he  paid  rent  to  the 
agent.  He  had  no  lease,  but  was  to  hold  the  land  as  long  as 
he  behaved  well,  and  paid  rent.  He  afterwards  sold  100  acres 
of  his  possession  to  Samuel  Den  and  Samuel  Denny,  who  each 
went  into  possession  of  a  part  of  the  100  acres,  having  obtained 
the  consent  of  the  agent.  They  paid  some  rent  to  the  agent. 
Denny  continued  in  possession ;  but  Den  left  his  part,  and 
went  away,  and  the  defendants  came  on  that  part  of  the  land 
which^  Den  had  left.  Lovelace  had  given  the  defendants  a 
quit-claim  for  the  part  in  their  possession ;  but  it  was  after 
most  of  the  timber  had  been  cut  down.  It  was  proved  that 
the  defendants  had  cut  considerable  quantities  of  timber  and 
wood  on  the  part  of  the  land  in  their  possession,  which  was  the 
locus  in  qyo. 

The  judge  having  expressed  an  opinion,  that,  on  the  &cts, 
as  they  appeared  in  evidence,  the  plaintiff  could  not  recover, 
the  plaintiff  submitted  to  a  nonsuit,  with  leave  to  move  the 
court  to  set  it  aside. 
[  *  3  ]  *A  motion  was  accordingly  made  to  set  aside  the  nonsuit. 

Emotty  for  the  plaintiff.  Trespass  lies  in  this  case.  In 
Campbett  v.  Arnold,  (1  Johm.  Hep.  511.)  the  court,  by  saying 
a  possession  in  fact  was  necessary  to  maintain  trespass  quare 
dausum  fregit,  did  not  mean  that  an  actual  occupancy  was 
requisite.  For  the  owner  of  the  soil,  having  the  possession  in 
law,  may  maintain  trespass.  In  Corielyou  v.  Van  Brandt,  (2 
Johns.  Hep.  357.)  it  was  held  that  the  owner  of  the  land,  used 
as  a  public  highway,  might  maintain  trespass  for  any  exclusive 
appropriation  of  the  soil.  In  Tobey  v.  Webster,  (3  Johns,  Rep. 
361.  2  Roll.  Abr.  531.  N.  pi.  3,  4.  Litt.  sect.  71.  Co.  Litt. 
57.  a.  Dyer,  121.  b.  Saville,  84.)  the  court  said  that  a  landlord 
might  maintain  trespass  against  a  tenant  at  will,  for  any  waste 
or  destruction,  because  such  an  injury  to  the  freeholder  was  a 
determination  of  the  estate.  Here  was  a  mere  tenancy  at  will ; 
and  though,  by  the  modem  determinations,  it  is  held  to  be  a 
tenancy  from  year  to  year,  this  does  not  vary  the  rights  and 
remedies  of  the  parties.  If  a  tenant  from  year  to  year  does 
any  act  disclaiming  or  disavowing  the  landlord,  he  may  be 
treated  as  a  trespasser.  (BulL  N.  P.  96.  Peake's  N.  P.  196, 
197.)  Now  a  destruction  of  the  timber  is  equivalent  to  such 
a  di^vowal ;  for  it  is  acting  as  owner. 

According  to  modem  decisions,  no  action  of  waste  will  Ho 
10 
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iigainst  this  sort  of  tenants;  and  the  landlord,  if  he  cannot  NEW 
maintain  trespass,  would  be  without  remedy.  ^^^' jj^ 

The  act  to  prevent  trespasses  on  land,  ( 2d  sess.  c.  94.)  [2  Jt 
&  33S.  sec.  1.}  gives  treble  damages,  to  be  recovered  by  an 
action  of  trespass;  and  it  was,  no  doubt,  the  intention  of  the 
act  to  reach  Cases  like  the  present ;  but  if  trespass  is  held  not 
to  lie,  treble  damages  cannot  be  recovered. 

Aga  n,  the  defendants  were  not  tenants  of  the  plaintiff,  but 
mere  strangers.  Their  names  were  not  entered  in  the  rent- 
book,  nar  does  it  appear  that  they  were  considered  by  the  plain- 
titfas  his  tenants. 

Lovelace y  or  Den,  who  was  a  mere  tenant  at  will,  could  not 
assign,  without  the  consent  of  the  plaintiff.  (Co.  lAtt  57.  a. 
2  Eip.  Rep.  505.)     *And  by  th^  statute  of  frauds,  (10  sess.  a.  [  *  *  ] 

44.  s.  10.)  [2  it.  S,  134.  sec.  6.]  no  lease,  estate,  or  any  inter- 
est in  land,  can  be  assigned,  unles^s  in  writing ;  and  the  greater 
part  of  the  trespass  complained  of  was  committed  before  any 
assignment  was  made  to  the  defendants. 

Again,  where  the  trees  are  reserved  by  the  landlord,  trespass 
lies  agiinst  the  tenant  for  cutting  them  down.  (Bull.  N.  P.  84. 
Bro.  Tresp.  55.  Comberb.  453.)  So,  after  trees  are- cut  down 
and  suffered  to  remain  on  the  land,  trespass  lies  for  taking  anc^ 
carrying  them  away. 

Tallmadge,  contra.  Lovelace  had  a  right  to  transfer  his 
interest  to  the  defendants,  so  as  to  constitute  them  tenants. 
A  tenancy  at  will  is  at  the  will  of  both  parties.  (  Co.  Litt,  55.  a.) 

[Kent,  Ch.  J.  The  statute  of  frauds  defines  an  estate  at 
Will.  Tenancies  at  will  are  now  held  to  be  estates  from  year 
to  year,  merely  for  the  sake  of  a  notice  to  quit.  As  to  every 
other  purpose  they  are  regarded  as  mere  tenancies  at  will.] 

Here  was  a  letting  without  any  determinate  period  of  time, 
and  rent  reserved.  It  was,  therefore,  a  tenancy  for  years ;  (8 
Term  Rep.  3.  3  Burr.  1609.)  and  the  tenant  was  entitled  to 
notice  to  quit,  and  might  assign  his  interest. 

The  law  by  which  the  present  case  is  to  be  decided  has  been 
settled  by  this  court  in  Campbell  v.  Arnold ^  (1  Johns.  Rep. 
512.)  and  Tobey  v.  Webster.     (3  Johns.  Rep.  468.) 

Occupation  implies  possession,  and  trespass  can  only  be 
brought  by  him  who  is  in  the  possession  of  land.  (5  Easfs  Rep, 
485.^) 

The  proper  remedy  of  the  plaintiff  is  by  an  action  of  waste, 
or  an  action  on  the  case.  (3  Lev.  131. 5209.  3  Wooddes.  193.) 
This  is  an  action  of  trespass  quare  clausum  fregit,  which  is 
very  different  from  an  action  de  bonis  aspartatis. 

iPer  Curiam.    There  is  no  doubt  but  that  an  action  of  tres- 
pass will  lie  against  a  tenant  at  will  for  voluntary  ^waste,  as  in  [  *  S  J 
the  cutting  of  timber;  for  the  injury  amounts  to  a  determina- 
iMi  of  the  will  and  of  his  possession.     (Co.  Litt  57.  a.    5  Co. 
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raBW.ionK,  13.  a.  Oo.  £7»i:.  777. 784.)  The  defendants  in  this  case  were 
Not.  1810.  nothing  more  than  tenants  at  will,  for  the  purpose  of  this 
action,  even  if  they  jrere  entitled  to  be  considered  as  holding 
from  year  to  year,  for  the  purpose  of  a  notice  to  quit ;  and  they 
would  have  IkuI  no  right  to  such  notice,  after  they  had  deter« 
mined  the  will.  The  noAsuitmust  be  set  aside,  and  a  new  tr 
awarded,  with  costs  to  abide  the  eveat  of  the  suit. 

Rule  granted. 


.  Hill   !■■ 


Jackson,  ex  dem.  Stoutenburgh  and  others,  against 

Murray. 

The  boundary      THIS  was  an  sctiou  of  tfectment,  for  land  in  the  city  of  JVe tc^ 

riid^on'^eiJ.^  ^^'■*-  ^^  ^^  V^*^^  ^^  ^®  sittings  in  JVeir- ForJt,  m  June,  1909, 
York     island,  before  Mr.  Justice  Spencer. 

^Y^piaS^^  The  plaintiff,  in  support  of  his  title,  gave  in  evidence  leiten 
is  not  to  be  con-  patent  from  Governor  jNichoUsj  dated  26^  January,  1667,  which 
S™r!>f''the*^d  recited  a  former  Dutch  patent,  granted  by  Governor  ISeft  to 
HaHaem  road.  Henry  Picrs,  of  a  piece  of  land,  with  a  plantation  thereon, 
jfffrewncni*  fS  "P^'*  ^®  island  of  Manhattan,  commonly  called  Gregory^s 
the  sale  and  plantation,  *^  stretching  between  Peter  LyndeU  plantation  and 
rSece'^Mand'^  ^®  cfcek  or  kill  there  where  the  water  runs  over  the  rock,  con- 
dated  in  1689^  taining  in  breadth,  towards  the  East  River,  seventy-five  rods, 
[  •  6  ]  *then  going  by  the  river  north-east  and  south-west,  so  into  the 

w  produced  woods,  nofth-west  and  south-east,  to  the  fence  of  a  certain 
pry^were'  ai-  plantation,  known  by  the  name  of  the  SchepreU  plantation, 
lowed,  in  1809,  Jt  13  in  length  to  the  said  creek  or  kill,  one  hundred  and 
conveyimce  *  eighty-scven  rods  and  fii'e  feet;  then  along  between  Peter 
pursuit  to  the  Lynde*s  and  Gregory* 3,  one  hundred  and  ninety  rods,  and 
'^dTpaieni  behind,  into  the  woods,  in  breadth,  seventy-five  rods;"— • 
or  pant,  aAw  tc  ^hich  said  patent,  or  ground  brief,  being  dated  the  15th 
yc1ire,'*^iS  not  May,  1647,  was,  upon  the  28th  March,  1651,  with  the  knowl- 
bcatcr^or^e**^  ^^S®  ^^  conscnt  of  the  governor,  made  over,  by  the  said 

tended   beyond 

the  actttal  and  notorious  possession  and  location  of  the  party,ea|>ecia31y  Miere  there  it  (he  slightest  evidence 

of  an  adverse  possession  for  above  SO  years. 

In  all  cases  of  anv  unoertaimv  in  the  locaium  ofjMUents  end  deeds,  courtf  bold  the  party  to  his  actual 
location.    ( Vid.  Jact:son  v.  Ogaefif  infra,  5!38.) 

Government  is  never  to  be  presooMd  to  p9mX  land  twicQ;  and  ^ere  K.,  whe  pnrehased,  in  1689,  land 
granted  to  S.  in  1667^  took  out  a  patent  m  1671,  which  included  land  said  to  be  covered  by  the  first 
patent,  the  persons  denving  title  under  K.  were  estopped  to  say,  that  the  loeatioa  of  the  first  grant  extend 
ed  so  as  lo  include  any  part  covered  by  the  iec«ad  petent. 

(n)  For  tne  prfneiplei  which  regnlate  the  pnanniptioB  of  grants  and  conveyances,  see  JaekM^i^  v.  JirOsIL 
JO  J«kn»,  R,  377.    Jadtum  v.  M0i%  13  Jckng.  A.  S&,    JtadksM  ▼.  GWs,  4  Omdsn,  587.    Jddbm  ▼.  JVilbr,  S 


CowM,  751.  JocJkpm  v.  Lamik^  7  OfiMii,  431«  /idkMS  v.  M9r^  6  Ctwsn,  700.  Jqektm  v.  Schmthar,  7  Cowem, 
187.  JaekMn  v.  Davit^  CW«»,  ISO,  Jadaon  V.  Hiirriiyfwi,  9  Cowe*f  86.  ikf  ▼.  JnMw.  9  JiiJbu.  JL  199. 
Sekmuber  v.  Jaek9&n,9  IFaiMt,  13.  JscftfM  v.  JMimmw,  U.  3S7.  0o«  v.  Aitf<r,3  WtnieU,  140.  Jaekt^m  v. 
Frimehy  Id.  337.  JIk^mh  v.  AiumIL  4  tFatdM.  543.  Jadwon  v.  MilUr.  6  Wenddl,  SSfi.  Frtmni  v.  Orm/u  % 
If  heat.  504.    RUmr4  v.  WWitrnt^  iWKidL,  39.    Ali^'«  £«MfS  v.  JtMlkirtMr,  Id,  536. 
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lA  Vry  Piers,  unto  Peter  St(fU(efihirghy*^  &c.,  and  the  SMtie  new-tork 
wa.^  confirmed,  by  the  new  patent,  to  Peter  Stcuteniurgk,  his  ^JJ^lJ^J^ 
lieirs,  4fec.  jACKstnr 

The  plaintiff  also  gave  in  eridence  two  papers  in  the  Dutch  ^• 

language,  and  a  map,  found  in  a  trunk  of  the  deeds  and  ^^^^"^ 
documents  of  the  Kip  family  ;  one  of  which  was  a  paiper  dated 
29th  December,  1679,  signed  by  Peter  SttnUenburgh  and  Jacob 
Rp,  concerning  the  leasing  of  the  land,  <fec.  west  of  Ktp^s 
land,  and  east  of  the  land  of  IfiUiam  Btekman,  called  Peter 
Van  Lindas  plantation,  to  the  said  IRp,  for  eisht  years,  at  ten 
guilders  a  year.  The  other  paper  between  we  same  parties 
was  dated  March  25th,  1688 — ^9,  and  related  to  a  purchase  of 
the  same  land,  (or  1,400  guilders.  These  papers  were  trans- 
lated by  Mr.  Van  Ingen  of  Albany:,  who  had  been  employed 
to  translate  the  Di/fc/T records  in  the  office  of  the  secretary  of 
state.  The  map  was  dated  the  29th  Jirne,  1699*,  and  purported 
to  have  been  made  by  Augustus  Graham,  sin-veyor-general  of 
the  colony  of  JNew-iork.  The  map  was  proved  by  Charles 
Clinton,  a  surveyor,  who  had  frequently  seen  maps  purporting 
to  be  made  by  the  sanie  surveyor-general.  This  evidence  was 
objected  to,  but  admitted  by  the  judge.  The  plaintiff  also 
proved,  by  two  surveyors,  the  existence  of  an  ancient  fence, 
which  bad  been,  immemorially,  a  partition  fence  between  the 
tracts  of  Stoutenburgh  and  Beehnan,  •and  which  was  crooked  f  *  7  1 

in  difiercnt  places,  so  as  to  vary  its  course  several  deuces.  The 
same  witnesses  also  proved  the  existence  of  a  remarkable  rock, 
near  the  mouth  of  a  creek  running  from  a  pond  near  the  prem- 
ises in  question,  to  the  East  River;  near  whidi  rock,  the  water 
of  the  creek  runs  into  the  river ;  and  that  it  answers  the  de- 
scription of  the  rock  mentioned  in  the  DuttA  patent,  better 
than  any  other,  and,  in  their  opinion,  was,  no  dbutrt,  the  rock 
intended ;  though  there  are  several  ofter  places  in  the  creek, 
where  the  water  runs  over  the  stone,  in  a  remarkable  manner. 
That,  in  locating  Stoutenburgh^ s  premises,  reference  was  had 
to  the  ancient  fence,  as  an  established  boundary,  and  to  the 
said  rock,  as  a  fixed  object ;  and  the  courses  and  distances  cor* 
responded  with  that  located  in  the  patent,  which  ifce  surveyors 
were  of  opinion  was  the  only  true  location ;  and  that,  accord- 
ing to  this  location,  made  with  peculiar  care,  the  premises  in 
question  were  included  within  the  patent  to  Stoutenburgh^, 

The  plaintiff  further  proved,  that  all  the  land  lying  east  of 
tfie  fence  on  the  highway,  had  been  enclosed,  and  in  the  pos- 
session of  the  JGjp  family,  from  time  immemorial.  THie  heir- 
ship of  IGp,  one  of  the  lessors,  was  also  proved.  Ahrc^am 
Van  Gelder,  aged  92  years,  a  witness,  stated  tfrnt  old  Samuel 
Kip  made  bricks  near  the  pond ;  but  he  could  not  testify  that 
the  Kip  family  exercised  any  acts  of  ownership  over  any  land* 
lyii^  west  of  the  Harlaem  road. 

The  defendant  then  moved  for  a  nonsuit,  which  was  refused 
by  the  judge,  on  the  ground  that  the  jury  mrgfat  presume  a 
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NEW-T<»tK,  grant  from  Stoutenbwrgh  to  the  ancestor  of  Kipf  the  lessor,  for 
'!^!2^  all  the  lands  included  in  his  patent,  though  he  appeared  to 
have  possessed  only  a  part  of  them. 

The  defendant  then  showed  title  under  the  corporation  of 
NeW'York^  partly  by  a  deed  in  fee,  dated  25th  Febt-uary^  *1799, 
and  partly  by  a  lease,  dated  the  8th  day  of  NavemUr^  1803, 
for  the  term  of  21  years. 

The  defendant  also  gave  in  evidence  the  charter  of  the  city 
of  New^Yorky  of  1730,  reciting  the  former  charter  granted  by 
Governor  Dangany  dated  the  22d  April,  1686,  in  which  a  grant 
is  made  to  the  corporation  of  all  the  waste,  vacant,  unpatented 
and  unappropriated  lands,  within  the  city,  and  on  Manhattan 
island ;  aLso  a  map  of  thirty-one  lots,  and  a  sale  at  auction  of 
the  leases  of  the  lots,  made  by  order  of  the  corporation,  in 
Jtt/y,  1763 ;  but  no  possession  was  taken  of  the  lots,  until  after 
the  sale  to  the  defendant,  iii  1799.  It  was  also  proved,  that 
the  highway,  or  Harlaem  road,  had  run  as  it  now  does,  for 
more  man  sixty  years ;  and  that  the  fence  of  Kip  was  on  the 
east  side  of  the  road  during  that  time,  and  the  south-west 
corner  of  the  fence  did  not  come  up  to  the  road.  That  many 
persons  made  bricks  round  the  pond,  before  the  war.  Two 
surveyors  made  a  map  of  a  survey,  locating  the  patent  of  Van 
Lindenund  Pier«,  which  corresponded  with  the  defendant's  map. 

The  defendant  also  gave  in  evidence,  a  patent,  in  1671,  to 
Jacob  Epf  under  whom  the  plaintiff  claimed,  for  a  piece  of 
waste  land,  bounded  on  the  north-west  side  by  the  old  high- 
way, and  between  the  land  of  Holmes  and  Peter  StoiUenburghy 
and  bounded,  on  the  north-east  and  south-west  sides,  by  two 
small  creeks  or  kills,  <bc.,  and  also  several  old  maps,  &c. 

The  defendant  contended,  1.  That  the  corporation  of  New* 
York  had  been  in  possession  of  the  premises  in  question,  more 
tlian  20  years  before  the  commencement  of  the  present  suit ; 
2.  That  the  patent  to  Stotuenburgh  did  not  include  the  prem- 
ises. On  the  part  of  the  plaintiff,  it  was  insisted,  that  the 
patent  to  Sioutenburgh  did  cover  the  premises ;  and  that  no 
[  *  9]  adverse  possession  had  *been  shown,  sufficient  to  bar  the  plain- 

tiff's right  of  recovery. 

The  judge  charged  the  jury,  that  he  did  not  think  such  a 
possession  was  proved  in  the  corporation  o{ New-York ^  or  their 
assigns,  as  would  toll  the  entry  of  the  lessor  of  the  plaintiff,  if 
he  had  shown  a  title,  though  this  title  had  remained  dormant, 
and  no  actual  possession  in  the  lessors  proved;  that  if  the  sur- 
vey of  Graham  was  considered  as  exhibiting  the  measure  that 
was  in  use,  the  patent  to  Stoutenburgh  would,  in  the  south 
part,  extend  to  the  east  of  the  Harlaem  road ;  that  if  the  trans- 
action was  recent,  he  should  incline  to  this  construction,  and 
think  the  patent  might  be  rolled  out ;  but  there  was  one  fact 
in  the  case,  in  favor  of  the  defendant,  which,  in  his  opinion, 
ought  to  control  the  verdict.  The  government  could  not  be 
presumed  to  grant  land  twice ;  that  the  grant  to  Kip  for  all  the 
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land  Iietween  the  creeks,  was  only  four  years  aAer  the  grant  to  NEW  yorx 
StouiefJfurgh.  and  purports  to  be  founded  upon  a  survey  of  the     ^^*  ^^'^' 
surveyor-general,  and  covers  all  the  land  claimed  by  the  plain*  ^^^jlcxtoir^ 
tiff's  construction,  lying  north  of  the  lower  creek,  and  east  of     ^  ^* 
the  Harlaem  road.  *^*^^- 

The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  msule,  on  the  part  of  the  de- 
fendant, on  the  following  grounds. 

1.  That  the  plaintiff  is  not  entitled  to  recover,  because  he 
does  not  show  a  title  from  Henry  Piers,  the  original  patentee, 
to  Stoutenburgh,  under  whom  the  plaintiff  claims. 

2.  That  the  plaintiff  shows  no  conveyance  from  Stouienburgh 
to  Stpy  through  whom  he  derives  his  title. 

3.  The  plaintiff  proves  no  possession,  or  right  of  entry, 
within  twenty  years ;  but  on  the  contrary,  the  defendant  shows 
an  adverse  possession. 

4.  That  the  grant  to  Piersj  or  the  confirmation  to  StotUetir 
lurgh^  includes  no  part  of  the  premises  in  question. 

*5.  That  the  grant  to  Beekman,  and  the  map,  purporting  to         [*  10*^ 
be  made  by  Augustine  Graham^  ought  not  to  have  been  admit- 
ted in  evidence. 

6.  That  the  verdict  is  against  law  and  evidence. 

Colden  and  Hoffman^  for  the  defendant. 

Hanson  and  Emmety  for  the  plaintiff.  \ 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  lea- 
aors  of  the  plaintiff  have  shown  a  title  under  the  patent  of 
Governor  NichoUs^  in  1667,  to  the  lands  covered  by  the  former 
IhUch  patent,  and  known  by  the  name  of  Gregory^ s plantatum* 
There  was  abundant  reason  for  the  jury  to  presume  a  convey- 
ance from  Stouienburgh  to  Kip.  On  that  point  there  can  be 
DO  controversy.  The  great  point  is,  the  location  of  the  patent. 
If  it  was  a  recent  case,  and  we  were  to  follow  the  words  of  the 

Eatent,  I  might,  perhaps,  concur  in  the  location  of  the  plaintiff; 
ut  there  are  several  strong  reasons  why  we  ought,  at  least,  to 
doubt,  and  why  we  ought  not,  at  this  late  day,  to  admit  the 
claim  of  the  plaintiff.  The  old  Dutch  patent  speaks  of  the 
plantation  ad  stretching  between  Peter  lAndoU  plantation,  and 
the  creek  or  kill,  and  that  it  was  in  length,  '^  to  the  said  creek 
or  kill,''  187  rods,  &c.  It  no  where  sp^s  of  crossing  the 
ereek,  but  the  creek  is  twice  mentioned,  as  being  an  exterior 
boundary.  There  is  also  a  great  uncertainty  as  to  the  real 
extent  or  kind  of  measure  used  and  intended  in  the  grant,  and 
as  to  the  commencement  of  Lindo*s  patent  at  the  mouth  of 
the  Ouder-rack  creek.  The  ancient  fence  between  the  Lindo 
and  Gregory  plantations  was  very  crooked ;  and  nothing  can 
be  more  vague  than  a  place  on  the  creek,  "  where  the  water 
rnns  over  the  rock."    To  undertake,  now,  to  locate  so  vagu< 

II 
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MBW^YOiiK,  a  dbacriplioa  as  that  contained  in  this  Duith  patent,  issaed 
^*  ^^  ^  above  16d  yean  ago,  and  to  carry  that  location  further  *thaa 
(he  parties  in  interest  had  erer  located  it,  by  any  actual  pedi$ 
posseMsiOf  or  mark  of  ownership,  from  its  date  to  this  day,  ap- 

r  *  1 1  1         p^^9  to  me  to  be  daneerous  and  inadmissible.     The  parties 

I-  -'  ought  not  now  to  go  beypad  their  ancient  fences,  or  actual 
and  notorious  location;  and,  especially,  if  there  has  existed  the 
slightest  marks  of  adverse  possession,  for  above  twenty  years, 
on  the  groaod  to  which  they  now  wish  to  advance.  In  this 
ease,  the  sales  by  the  corporation,  in  1763,  were  acts  of  owner- 
ship of  lands  lying  west  of  the  old  Hwrltttm  road,  and  now 
covered  by  the  phiintiff's  location.  That  the  persons  under 
whom  the  lessors  claim  never  carried  their  actual  possession 
west  of  the  old  road,  is  a  &ct  beyond  dispute.  This  ought,  in 
^  SDch  a  case  as  the  present,  to  be  considered  as  a  practical 

location  of  the  patent,  by  the  party  who  claimed  under  it  (a) 
In  all  cases  of  any  uncertainty  in  the  location  of  patents  and 
deeds,  courts  hold  the  party  to  his  actual  location ;  and  we 
cannot  admit  of  such  an  excuse  as  '^  a  remarkable  inactivity 
and  negligence  "^  in  the  ancestor.  Evety  difficulty,  and  every 
doubt,  ought  to  be  turned  against  the  party  who  now  attempts 
to  push  his  location  beyond  the  road,  after  having,  for  such 
an  enormous  lapse  of  time,  confined  the  actual  location  to  the 
east  side  of  it.  As  to  the  N.  £.  side  of  Oregory^s  plantation, 
we  are  necessarily  deprived  of  evidence  of  the  location  which 
the  parties  lyould  have  originally  given  to  it,  from  the  circum- 
stance that  Kip,  who  purchased  this  plantation  from  Stouten" 
burghf  bad  already  taken  a  patent  for  land  lying  over  the  creek. 
This  feet  appears  to  me,  as  it  did  to  the  judge  at  the  trial,  of 
decisive  weight  in  the  controversy.  The  government,  \n  1671, 
and  all  pu-ties  in  interest,  knew  better,  at  that  day,  than  we  can 
pretend  to  know,  what  was  the  true  location  of  Gregory^s  plan- 
tation. The  preHdises  by  almost  under  the  daily  observation 
of  the  government,  and-  of  tjbe  claimants.    The  original  patent, 

[  ''^  12  ]  in  1647,  was  of  a  Apiece  of  land  then  known  and  distinguished 
as  Gregory* s  plantation^  and  it  probably  then  had  its  bounds  on 
the  East  Riper ,  deaignaled  by  notorious  occupancy.  The  very 
term  used  deaoled  an  inhabited  spot ;  and  20  years  aflerwards, 
when  the  notoriety  of  the  plantation  and  of  its  bounds  must 
have  increased,  the  patent  of  confirmation  uses  the  same  de- 
scription. Afler  this,  we  find  the  ancestoi  of  the  plaintiff  suing 
out  a  patent  for  a  piece  of  waste  land,  lying  between  Holmes^s 
land  and  ^bis  very  plar^foa  f  G^  rt^y  and  bounded  on  the 
N.  E«  anu  d.  W.  sides,  '<  with  two  smaUtcreeks  or  kills,  and  on  the 
N.  W.  by  the  oU  highway.^  It  is  manifest  that  this  tract  was 
bounded  on  the  S.  W.  side  by  the  patent  of  t^mUenburgh ;  and 
yet  it  is  described  to  be  bounded  by  a  creek ;  a  decisive  proof  that 

(a)  Vid.  Mekmm  v.  gehoommker,  inf.  1%    Jbdfcton  v,  JfC«l4  10  J^hm,  ISqk  STT 
Jackton  v.  Schtnck,  13  Johnf*  H^»  246. 
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Qregory^s  plantation  w^s  not  then  understood  to  pass  the  creek,  new-\ork, 

however  plausihio  the  contrary  construction  may  now  appear.  ^^^'  ^®*^' 

Upon  the  whole,  the  attempt  now,  for  the  first  time,  to  ex-  Jacksoh 

tend  Gregory^  plantation  west  of  the  old  Harlaem  road,  is  not  ^' 

to  be  permitted ;  and  the  verdict  ought  to  be  set  aside,  and  a  ^Tkb"^ 
new  trial  awarded,  with  costs  to  abide  the  event  of  the  suit. 


Jackson,  ex  dem.    Hardenbergh,  against   Schoon- 

MAKER. 

THIS  wjis  an  action  of  ejectment,  for  land  in  the  town  of  wiiereagrant 
Rochester,  in  the  county  of  Ulster^  and  was  tried  at  the  Ulster  -jf  ^y^^  ^^ 
circuit,    in  September,  1809,  before   the  chief  justice,  and  ai»oneda""'n 

.         1     •  '^  mW  stream  of 

Sljruck  jury.  ...  wafer,"  as  one 

*The  controversy,  relative  to  the  premises  in  question,  has  f  *  13  "I 
been  several  times  before  the  court,  and  vjllious  questions  de-  of  the  boimda- 
cided.     [See  2  Johns.  Rep.  230.     4  Johns.  Rep.  161.  390.1  "^J    "»** ,."« 

rni         •!  •  I'll  11  II'  fi       aciual    loralicn 

"he  single  point  now  decided,  related  to  the  location  ol  the  of  the  premises 
deeds  under  which  the  plaintiff  claimed  ;  and  it  is  unnecessary  ^J"^*  °1^^®  ^K 

,.,,  .-  \  I  .,'.  ,,  ,  ^    the   erantee  or 

to  detail  the  evidence  given  at  the  trial,  as  it  could  not  be  un-  his  heirs ;  the 

derstood,  without  a  reference  to  the  maps  and  surveys.  l^^^J^  the^^"ap^e 

The  plaintiff  deduced  his  title  from  the  patent  of  Rochester,  ofucaraceniu- 

in  176.3,  to  the  trustees  of  Rochester.     In   1717,  Jacob  Dewitt  '/^  JescripJrolf 

and  others,  trustees  of  JRocAes^^er,  conveyed  to  L.  CoZc,  senior,  a  vague  and  ua 

piece  of  land  described  as  follows  :  "  All  that  certain  piece  or  ^^l^^^  ^^^;i'^^ 

parcel  of  land,  lying  and  being  B.i  Rochester,  beginning  on  the  which      would 

•south  side  ot  Rondout  Kill,  over  the  Stoney  Kill,  owned  by  the  S^^^^'^^^J^^ 

name  of  Cripple  Bos,  lying  on  the  west  side  of  Ilarman  Hend-  stream     which 

ricJcson  Rosekran's  land,  beginning  on  the  south  side  of  the  Xr^Ut«tpot 

Stoney  Kill,  by  the  mouth  of  a  running  water,  where  it  runs  into  Uon  of  lanJ,  so 

the  Stoney  Kill,  and  so  along  the  outside  of  the  running  water,  ^^^^^  ^^^^ 

to  the  Indian  marked  tree,  standing  on  the  south-west  side  of  sions    beiwee: 


the  said  run  of  water ;  from  thence  all  along  the  outside  of  the  Evc^°prc7um^ 

aforesaid  run  of  water,  against  the  south-west  bounds  of  David  tion,  after  such 

Dubois;  and  from  thence  north  to  his  south-west  corner,  and  fg^^tn-e^takS 

all  along  his  bounds  to  the  bounds  of  T^onard  Cole,  senior,  against  a  party, 

and  from  thence  all  along  his  bounds  against  the  first  station,  S'ave^inS^Tand 

and  from  thence  straight  over  the  first  station,  from  whence  it  surveyed,   and 

begins."    This  deed  was  acknowledged,  the  12th  of  November,  a^u^d/^de* 

1751,  by  Jacob  Dewitt,  one  of  the  grantors,  who  proved  that  fined,  or  to  re 

actual  location, 
at  the  time ;  and  the  description  in  his  deed  will  be  construed,  so  as  to  reduce  his  grant  to  the  narrowest 
hmits.  (a)  * 

(c)  Jaeksom  v.  Schenck,  18  Johnt.  Rep.  346.    Fmltf  ▼.  WUHamt,  9  Cranch,  164. 
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NEW-YORK,  the  Other  two  graators,  who  were  then  dead,  had  also  execut 
Nov.  1810.     ed  the  deed. 

The  deed  from  Leonard  Cole^  son  and  heir  of  Leonard  Cole, 
senior,  to  Jekosaphat  Dubois^  was  dated  the  30th  of  October^ 
1751,  and  was  acknowledged  the  11th  of  November^  1751.     It 
contained  the  same  description  as  that  in  the  deed  of  1717. 
[  *  14  ]  •The  question  ^ow  raised  was  as  to  the  true  location  of  the 

premises,  described  in  these  deeds ;  or  the  true  meaning  and 
construction  thereof. 

The  cause  was  argued  by  Tallmadge  and  Sudam^  for  the 
plaintiff,  and  E,  Williams  and  Rudd,  for  the  defendant. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This  cause 
is  submitted  to  the  court,  upon  the  legal  operation  and  true 
construction  or  location  of  Cole*s  deeds,  of  1717  and  1751. 
The  claim,  under  these  deeds,  has  been  several  times  before 
the  court ;  but  this  is  the  first  time  that  the  cause  has  turned 
upon  their  location. 

The  question  is,  What  stream  was  meant  by  the  running  water, 
in  Calebs  deed  ?  Was  it  the  stream  now  called  the  SandePs 
EUl,  or  the  streams  now  called  the  MiU  Creek  1 

It  ought  to  be  recollected,  that  we  are  inquiring  into  the 
meaning  of  a  description  of  a  piece  of  land,  which  was  granted 
as  early  as  1717.  Coles,  the  grantee,  does  not  appear  to  have 
ever  reduced  the  bounds  of  his  grant  to  actual  location. 
The  deed  slept  quietly,  from  the  time  it  was  given,  for  34  years, 
until  the  year  1751,  when  it  was  acknowledged  and  recorded ; 
and  the  son  and  heir  of  Coles  sold  the  land  by  the  same  descrip- 
tion given  in  his  &ther's  deed.  No  actual  location  was  made 
of  the  grant  in  the  life- time  of  Dubois,  though  he  lived  six 
years  after  the  date  of  his  deed ;  and  now,  after  the  lapse  of 
near  a  century,  his  representatives  call  upon  the  court  to  carrx 
a  description  vague  in  itself,  and  rendered  extremely  so  by 
time,  from  a  running  stream  which  would  take  in  the  least,  to 
a  running  stream  which  would  take  in  the  greatest  portion  of 
land ;  and  this  at  the  expense  of  very  long  and  ancient  settle- 
ments, between  the  two  streams.  In  a  case  of  such  antiquity, 
every  presumption  should  be  turned  against  the  party  who  neg- 
lected, at  the  time,  to  have  the  land  surveyed,  and  accurately 
[  *  15  ]  defined,  *or  to  reduce  it  to  actual  location,  when  the  common 
parlance  of  the  country  was  well  understood,  and  monuments 
were  fresh  and  notorious.  This  principle  is,  of  itself,  sufficient 
to  decide  this  cause  against  the  plaintiff;  for  it  must  be  admit- 
ted, that  nothing  can  be  more  difficult  than  to  endeavor  to 
find  out,  at  this  day,  what  and  where  were  the  Cripple  Bos^  the 
running  water,  and  the  Indian  marked  tree^  mentioned  in  the  deed 
of  1717.  If  there  be  two  running  streams  which  will  each  of 
them  tolerably  well  answer  to  the  description  in  the  deed,  the 
plaintiff  ought  now  to  be  confined  to  that  which  will  reduce 
18 
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GlLLIT 
V. 

Mason. 


his  grant  to  the  narrowest  limits.     His  grant  was  likewise  to  nbw-york 

be  located  on  the  west  side  of  Harman  Henderson  Rosekran^s     ^^'  ^^^^' 

land.     This  alludes  to  Rosekran^s  land,  as  a  matter  of  claim 

and  possession  ;  and  if  the  patent  to  Beekman  and  Hendricks, 

in  1680,  was  never  granted  upon  actual  survey,  but  by  vague 

and  indefinite  terms,  and  the  claimants  under  that  patent  did, 

for  a  period,  as  far  back,  at  least,  as  the  memory  of  witnesses 

can  reach,  extend  their  possessions  east  of  Sa7ider*s  Kill^  the 

grant  to  Cole  must  lie  west  of  those  possessions. 

But  if  we  were  now  to  search  for  the  monuments  and  bounds 
of  Coh^s  deeds,  the  weight  of  testimony  is  greatly  in  favor  of 
the  ilfi/2  Brook  being  the  running  water,  mentioned  in  the 
deeds.  In  addition  to  the  force  of  a  number  of  circumstances 
which  need  not  now  be  detailed,  there  were  four  surveyors  ex- 
amined upon  the  trial,  as  witnesses,  and  three  of  them  locate 
the  deeds  upon  that  brook,  as  best  corresponding  with  the  de- 
scription in  the  deeds,  and  the  actual  view  and  state  of  the 
premises ;  and  the  other  surveyor  admits,  that  if  RosekranU  land 
did,  in  fact,  extend  west  of  the  Sander's  Kill,  as  was  shown  on 
the  part  of  the  defendant,  he  should  also  concur  in  the  location 
contended  for  by  the  defendant. 

*For  these  reasons,  judgment  ought  to  be  rendered  for  the 
defendant. 

Judgment  for  the  defendant. 


[*161 


GiLLET  against  Mason. 

IN  ERROR,  on  certiorari  from  a  justice's  court.  Bees  ore/erm 

Mason  declared  against  Oillet,  before  the  justice,  in  an  action  ""'irj!  >  ^ 
of  trespass,  for  cutting  down  a  tree  containing  a  swarm  of  bees,  J^iaim^,  *So 
and  carrying  away  the  bees  and  honey,  which  the  plaintiff  be-  P^'^y.S^^ 
low  had  before  found,  and  had  marked  the  tree  with  the  initials  them!^  Finding 
of  his  name.  »  ^  °°tkl^® 

Gillet  pleaded  the  general  issue ;  and  there  was  a  trial  by  c^u^inr^    a 

jury.  swarm  of  bees, 

Mason  proved,  that  previous  to  bringing  this  suit,  he  had  found  S^  tree^li^htSe 
a  tree,  containing  a  swarm  of  bees,  standing  on  the  land  of  g"^  <»f  »** 
Timothy  Gillet,  lately  deceased,  father  of  the  defendant ;  that  n^  redaimmg 
he  marked  the  tree  with  the  initials  of  his  name,  A.  M. ;  that  J«  •>««»»  »?' 
the  defendant  had  cut  down  the  tree,  and  taken  and  carried  th^filiderany 
away  the  bees  and  honey ;  and  that  the  tree  contained  a  laige  «Kiua'«ve  nghi 

them ;   nor  can 
Ike  finder  maintain  trespesfl  ag^ainst  a  penoo  for  euUing^  down  the  tree  and  cairyin^  away  the  bees,  (a) 


U)  Aec.  Fi 
Nkwtvk,  to  Ja 


V.  Miller,  1  Cewen,  S43,  and  see  Piersm  v.  Post,  3  Cmnet^s  Rep,  175.    Butter  v. 
~      75.   ,WaUuy.Mea»e,ZBum.5^. 
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NEW-YORK,  swarm  of  bees,  and  a  large  quantity  of  honey,  of  the  Taloe 
Nor.  1810.     ^(  iQ  dollars. 

It  was  admitted  by  the  plaintiff,  that  the  land  where  the  tree 
stood,  belonged  to  Timothy  CHUet ;  but  it  was  denied  that  the 
defendant  was  his  heir,  or  had  any  possession  of  the  land.  It 
was  admitted  that  the  defendant  was  a  son  of  Timothy  Gillet. 
The  justice,  in  charging  the  jury,  put  the  cause  on  the  point, 
which  of  the  parties  first  reclaimed  the  bees  from  a  wild  state ; 
*and  the  jury  found  a  verdict  for  the  plaintiff  below,  for  nine 
dollars. 

Per  Curiam.  Bee$  are  considered  by  Judge  Blackstone, 
(2  Com.  39-2.)  as  f era  fuUura;  but  when  hived  and  reclaimed, 
a  qualified  property  may  be  acquired  in  them.  Occupation  of 
them,  according  to  Bracton^  that  is,  hiving  or  enclosing  them, 
gives  the  property  in  bees.  In  the  present  case,  it  appears  the 
bees  were  not  hived  before  they  were  discovered  by  the  defend* 
ant  in  error,  and  the  only  act  he  did  was  to  mark  the  tree. 
The  land  was  not  his,  nor  was  it  in  his  possession.  Marking 
the  tree  did  not  reclaim  the  bees,  nor  vest  an  exclusive  right 
of  property  in  the  finder,  especially  in  this  case,  against  the 
plaintiff  in  error,  who,  as  one  of  the  children  of  Timothy  dlletj 
(who  does  not  appear  to  have  made  a  will,)  must  be  consider- 
ed as  one  of  the  heirs,  and,  as  such,  a  tenant  in  common  in  the 
land.  Blackstone  (vol.  2.  p.  393.)  inclines  to  the  opinion,  that 
under  the  Charter  of  the  Forest^  allowing  every  free  man  to  be 
entitled  to  the  honey  found  within  his  woods,  a  qualified  prop- 
erty may  be  had  in  bees,  in  consideration  of  the  soil  whereon 
they  are  found,  or  an  ownership,  ratione  soli.  According  to 
the  civil  law,  {Just.  List.  lib.  2.  tit.  1.  s.  14.)  bees  which  swarm 
upon  a  tree  are  not  private  property,  until. actually  hived; 
and  he  who  first  encloses  them  in  a  hive  becomes  their  pro- 
prietor. 

Judgment  reversed. 


[M8] 


*M'NcjTT  against  Johnson. 


In  u  actioo  IN  ERROR,  on  certiorari  from  a  justice's  court. 
*^fo«  ■  j««*»««  Johnson  sued  ATNutt  before  the  justice.  The  summons  was 
^ier« thJcMuw  returned  personally  served;  and  the  defendant  below  not 
w  Bdjounied  at  appearing,  the  plaintiff  declared,  that  in  October^  1807,  Nathan 
itle  ai^udant,  Reynolds  was  brought  before  John  Cole^  Esq.,  a  justice  of  the 
?jlk  '*?""*^ii2  P^*"^  ^^^  Montgomery  county,  on  a  warrant  to  answer  to  the 

icfendant's  an- 

poarance  at  toe  timo ;  such  lecurit^  must  be  by  recognizance,  taken  by  the  justice,  or  a  writinr  signed  by 

(be  bail,  otherwise  the  uadertakinf  is  within  the  statute  of  frauds,  and  the  bad  cannot  be  made  liatHe. 

so 
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plaintiff  below,  in  a  plea  of  trespass  on  the  case,  to  his  damage  NEW-YORK, 
25  dollars;  that  after  joining  issue  before  the  justice,  Reynolds     ^^^'  *^^^- 
demanded  an  adjournment  of  the  cause,  until  the  3d  of  Octo^      atnutt 
ber,  1807,  and  offered  MNutt  as  bail,  who  became  bail,  and      ,    ^- 
undertook  that  Reynolds  should  appear  and  stand  trial,  and  on 
default  thereof,  undertook  to  pay  the  debt  and  costs.     That 
Reynolds    appeared;    but   before    judgment    was    rendered, 
departed  from  the  court  and  absconded  from  the  county  ;  that 

1'udgment  was  given  in  that  suit  for  the  plaintiff,  for  seven  dol* 
ars,  besides  costs ;  that  execution  was  issued  and  returned, 
that  neither  the  goods  nor  the  body  of  Reynolds  were  to  be 
found ;  whereupon  an  action  accrued,  &c.  <Lc. 

The  plaintiff  below  produced  a  copy  of  the  judgment  under 
the  hand  and  seal  of  Justice  Cohy  before  whom  the  action 
against  Reynolds  was  tried,  setting  forth  the  judgment  in  favor 
of  the  plaintiff  below,  against  Nathan  Reynolds^  the  issuing 
execution  thereon,  and  the  return  by  a  constable,  that  neither 
the  property  of  R.  nor  his  body  were  to  be  found.  The  certifi- 
cate of  the  judgment,  under  the  hand  and  seal  of  the  justice, 
was  accompanied  with  a  certificate,  sealed  by  the  clerk  of  the 
county,  that  John  Cole  was  a  justice  of  the  peace  at  the  time 
the  judgment  was  rendered. 

A  witness  testified  that  he  was  present  at  the  trial  between 
*the  plaintiff  below  and  Nathan  Reynolds,  and  heard  the  defend-  [  *  1  ^  1 
ant  below  say,  that  he  was  bail  for  Reynolds ;  that  he  should 
appear  and  stand  trial  on  the  day  to  which  the  cause  was 
adjourned ;  and  that  Reynolds  did  appear,  but  departed  the 
court  before  trial  was  determined.  Upon  this  evidence,  a 
judgment  was  given  for  the  plaintiff  bekrw. 

Per  Curiam.  The  judgment  is  erroneous.  The  defendant, 
not  being  present  at  the  trial,  cannot  be  deemed  to  have 
waived  any  objection  to  the  competency  of  the  proof;  it  ought, 
therefore,  to  have  been  legal.  By  the  7th  section  of  the  25 
dollar  act,  (24  sess.  c.  165.)  [2  R.  S.  239.  sec.  74.]  to  entitle 
the  defendant  to  an  adjournment,  under  the  circumstances 
existing  in  the  original  case,  the  defendant  is  to  give  sufficient 
security  to  appear  on  the  day,  d^c,  and  in  default  of  such 
appearance,  to  pay  the  debt  and  costs,  if  judgment  shall  be 
given  against  such  defendant.  The  particular  kind  of  security 
is  not  designated;  but  it' must  be  either  a  recognizaiice  taken 
by  the  justice,  or  at  least  a  written  engagement ;  otherwise  it 
comes  directly  within  the  statute  of  frauds;  here  there  appears 
to  have  been  neither. 

Judgment  reversed. 
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NEW-YORK, 

Nov.  1810. 

Rick  BrUSH  Ogainst  Ti^GGART. 

Kiiro. 

IN  ERROR,  on  certiorari  from  a  justice's  court. 
a  certiVrart'or      '^'^^  ^^^^  bclow  was  an  action  of  debt  upon  a  judgment 
<»ih«'^ri»,  can-  between  the  same  parties,  rendered  before  another  justice. 
"yparoi,^t\h«      The  poiut  relied  upon  by  the  plaintiff  in  error  was,  that  he 
original,  or   a  pleaded  and  gave  in  evidence,  that  a  certiorari  had  been  issued^ 
[  *  20  ]  aliowed  and  served  in  the  former  cause ;  *and  to  prove  it^  he 

iuSwt  *be  pii'^  called  two  witnesses,  one  of  whom  stated  that  the  defendant 
duced.  (a)  had  obtained  a  certiorari  on  the  judgment  before  Justice  Cror- 
lat/y  and  that  he  had  seen  it ;  >the  other  witness  stated,  that  he 
had  served  it  upon  the  justice ;  and  upon  being  asked  whether 
it  was  in  a  suit  between  the  same  parties,  the  question  was 
objected  to  and  overruled,  on  the  ground  that  the  contents  of 
the  certiorari  could  only  be  proved  by  the  production  of  the 
writ,  or  of  the  justice  on  whom  it  was  served. 

Per  Curiam,  The  decision  below  was  correct.  The  con- 
tents of  the  writ  of  certiorari  could  not  be  proved  by  parol,  so 
long  as  the  writ  itself,  or  a  sworn  copy  of  it,  might  have  been 
produced.  The  case  of  Edmon^tone  v.  Plaisted  (4  jEirp.  Rep. 
]60.)  shows  the  strict  manner  in  which  the  contents  of  a  pro- 
cess, or  the  existence  of  it,  is  to  be  proved. 

Judgment  affirmed. 

(a)  Tills  principle  applies  to  all  records  and  ofBce  papers.  But  an  exemplification  or 
•worn  copy  is  admissible,  without  accountinr  for  the  non-production  of  tlie  original. 
Jaekmrn  v.  Rabimon,  5  Wendeii,  44S.  Vail  v.  Smith,  4  Cmten,  71.  HUts  v.  Coivm, 
14  Jokru.  Rep.  182.  But  see  FosUr  t.  7Vm//,  12  Johns.  Rep.  456.  Contra,  in  the  case 
ofprocess,  where  the  original  must  be  accounted  for.  If  parol  proof  is  offered,  it  must  be 
ob}ecled  to  at  the  trial,  and  cannot  be  assigned,  afterwards,  for  error.  Van  Slyck  tr 
7^y^,  9  Jokm.  Rep.  146. 


Rice  against  King. 

la  an  action  of      IN  ERROR,  on  Certiorari  from  a  justice's  court. 
r'witei  ^?be      ^^^  ®"®^  ^*^  before  the  justice,  in  an  action  of  azmmpntj 
peace,*ror«eaiic«  for  1,000  bogshead  staves.     Rice  pleaded  the  general  issue; 
iivered*°the  de-  ^^^^  afterwards,  at  the  day  adjourned  for  trial,  he  pleaded  a 

fendant  pleaded 

a  former  action  ofirespaes  hroogfat  by  the  same  plaintiff  for  the  same  staves  against  the  defendant,  in  which 
there  was  a  verdict  and  judgment  for  the  defendant.  It  was  held,  that  the  judgment  in  the  action  of  trespasa 
for  the  same  goods,  was  a  1^  to  an  action  of  assumpsit  for  the  same  canse. 

Hie  same  cause  of  action  is  whore  the  same  evidence  will  support  both  actions,  though  on  different 
writs.  («) 

(a)  Johnson  ▼.  Smiih.B  Johns.  Rep.  383.  Farringrton  v.  Patfne,  15  Johns.  Rep.  ASH.  Phillips  y.  Beriek, 
16  Joh$u,  Rep.  436.     Gardner  v.  Bvctbee,  3  Cawen,  120.    Coles  y.  Carter,  6  Cowen,  691. 
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former  triai  and  verdict  in  bar.  The  former  trial  was  an  action  NEW-YORK, 
of  trciipass  for  the  same  staves,  and  a  verdict  was  found  for  the  ^^J^l^l^ 
defendant.  The  plaintiff  admitted  the  truth  of  the  plea ;  and 
proved,  in  support  of  his  action,  that  the  defendant  acknowl- 
edged that  he  had  taken  a  load  of  staves  of  the  plaintiff,  and 
that  he  would  take  the  residue,  and  pay  him.  The  defendant 
proved  by  a  witness,  who  was  a  juror  on  the  former  *trial,  that  [*2l  ] 
they  found  a  verdict  for  the  defendant,  because  it  did  not 
appear  that  the  plaintiff  had  any  right  to  the  staves.  The 
justice  charged  the  jury,  that  as  the  former  action  was  trespass, 
and  the  plamtiff  had  not,  in  that  case,  recovered  any  thing  for 
the  staves,  the  judgment  in  that  action  was  no  bar;  and  they 
found,  accordingly,  for  the  plaintiff  below. 

Per  Curiam.  The  plea  of  a  former  verdict  and  judgment 
in  the  same  cause  was  put  in  too  late,  had  it  been  objected  to ; 
but  no  objection  was  made,  and  the  plaintiff  below  admitted 
the  fact  of  the  former  suit,  but  denied  it  to  be  a  good  bar, 
because  that  was  an  action  of  trespass,  and  this  was  an  action 
upon  the  case.  The  justice  charged  the  jury  to  the  same 
effect.  This  charge,  and  the  verdict  in  pursuance  of  it,  were 
erroneous.  What  is  meant  by  the  same  cause  of  action,  is 
where  the  same  evidence  will  support  both  the  actions, 
although  they  happen  to  be  grounded  on  different  writs.  The 
plaintiff  below  brought  an  action  of  trespass  for  the  taking  of 
these  staves,  and  failed  ;  and  now  he  waves  the  tort^  and  brings 
assumpsit  upon  the  same  proof.  It  was  shown  that  the  former 
verdict  was  upon  the  merits  of  the  claim,  and  upon  the  ground 
that  the  plaintiff  had  no  right  to  the  staves.  If  he  had  no 
right  of  action  against  the  defendant  for  the  taking  of  those 
staves,  because  he  had  no  right  of  property,  he  had  no  right, 
without  further  and  different  proof,  to  the  value  of  those  staves. 
The  caic  of  Kitchen  v.  Campbell  (3  Wils.  304.)  is  to  this 
purpose;  and  the  Court  of  C.  B.  there  held,  that  as  the  plain- 
tiffs had  formerly  brought  trover  for  the  goods  in  question,  and 
had  a  verdict  against  them  on  the  merits,  it  was  a  bar  to  an 
action  of  assumpsit  for  the  same  cause  of  action. 

Judgment  of  reversal. 


*BuLL  against  Hopkins.  [  *  22  ] 

IN  ERROR,  on  ccWtorari  from  a  justice's  court.  in  an  action  be- 

Hopkins  sued   Bull  before  the  justice,  and  declared  for  pieao^n  former 

money  paid  and  laid  out  for  the  use  of  the  defendant.     The  J^JJJJJ^J"**  ^ 

tame  parlies,  in 
which  the  present  plaintiflTset  oflThis  demand,  is  not  good,  if  the  money  on  which  the  demand  was  fouiKte<^ 
was  not  then  actually  due ;  and  the  set-off,  for  that  reason,  rejected. 
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NEW  YORK,  defendant  pleaded  non  assumpsit,  and  that  the  same  demand 
Nov.  1810.     IjjjJ  jj^gjj  pleaded,  by  way  of  set-off,  to  a  suit  brought  by  Bull 

against  Hjpkins,  On  the  trial,  the  demand  was  proved  by  the 
admission  of  the  defendant;  and  that  the  set-off  had  been 
exhibited  at  the  former  trial,  and  rejected  by  the  jury.  The 
justice,  by  a  supplementary  return,  made  under  a  rule  of  court, 
Ktated,  that  the  payment  of  money  by  Hopkins  for  Bull  was 
proved;  that  what  Hopkins  pleaded  as  a  set-otf  at  the  former 
trial,  was  for  a  demand  not  then  due,  as  the  money  was  not 
paid  until  after  such  trial ;  and  it  was  proved,  that  the  set-off 
was  disallowed  for  that  reason. 

Per  Curiam.  The  justice,  in  his  supplementary  return,  refers 
to,  and  adopts,  as  correct  and  true,  the  facts  stated  in  the 
affidavit  of  Hopkins ;  and  from  those  facts  it  appears,  that  the 
plaintiff's  demand  below  accrued  subsequent  to  the  former  trial; 
and  arose  from  the  payment  of  money  for  tlie  defendant's  use, 
which  could  not  have  been  legally  set  off  at  the  former  trial, 
and  so  the  former  trial  was  no  bar.  (a) 

Judgment  affirmed. 

(a)  Jefftmm  Omnty  Bank  t.  Chapman,  1 9  Johns.  Rep.  322.  Wolf  t.  irashbum, 
6  Cowen,  2G1.  But  if  a  party  to  a  suit,  either  plaintiff  or  defendant,  present  a 
demand  which  ia  legal  and  proper  to  be  allowed,  and  the  jury  disallow  it,  such 
demand  cannot  be  recovered  in  another  suit.  The  error  of  Uie  jury  cannot  be 
leriewed  collaterally ,  though  it  maT  furnish  a  ground  for  a  new  trial,  or  reversal 
on  eatioraH.  (M'Guinty  ▼.  Htrruk,  5  iVeiuUU,  340.  Vid.  Phinney  v.  EarU,  9 
Johns.  Rep.  352. 
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Allen  against  Horton, 


Where  A.  sued 
B.  in  an  action 


IN  ERROR,  on  certiorari  from  a  justice's  court. 

Horton  sued  Allen,  before  the  justice,  in  an  action  of  assump- 
aisoTn^aJIttwI)-  **^  ^^^  ^^^  defendant  offered  matter  by  way  of  set-off;  but  it 
sit,  and  uie  was  rejected,  on  the  ground  that  it  ought  to  have  been  set  off 
suiuwL  return-  ^^  ^  former  action  of  trespass,  between  the  same  parties, 
able  at  the  same  This  was  the  Only  pc^nt.  The  counsel  submitted  the  return, 
wkTums  acUo^n  with  the  affidavit  annexed,  to  the  court;  and  from  the:n  it 
of //WMM  was  appeareri,  that  Horton  sued  Allen  before  the  same  justice  in 
and  issue  join^  two  actions ;  one  in  trespass,  and  the  other  in  assumpsit ;  and 
ed,  and  the  in  both  suits  the  summons  was  returnable  at  the  same  time- 
to  a'fu^ure"  lay ;  and  place.  The  action  of  trespass  was  first  brought  on  to  trial, 
and  immediate-  and  issuc  joined,  and  then  adjourned  to  a  future  day.  luimedi- 
tfon  oPasm^  ately  after,  the  present  cause  came  on,  and  the  above  set-off 
tu  was  called  was  rejected. 

on,  and  the  de-  '' 

fendant  pleaded 

matter  hy  way  of  set-ofwhii^  was  rejected  by  the  justice,  on  the  ground,  thai  it  ou?ht  to  liave  been  plead- 
ed in  the  first  suit;  but  it  was  aAertn'ards  allowed  to  he  set  off  at  the  trial  of  ihc  anion  of  irespai^s.  It  was 
•eld,  that  the  set-off  ought  to  have  been  allowed  m  the  action  of  asiumjJsU,  and  ilie  judgment  below  wai 
revcMcd. 
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At  the  adjourned  trial  of  the  trespass  cause,  the  set-ofT  in  new  yorr, 
question  was  allowed.  ^^l^^lii^ 

Per  Curiam.  The  fact  stated  by  the  justice,  that  the  set-off 
had  been  subsequently  allowed  in  another  action,  cannot  be 
taken  notice  of  upon  his  return  in  this  cause,  because  it  was 
going  out  of  the  case.  It  was  testimony  not  within  the  requi- 
sition of  the  certiorari^  and  for  the  truth  of  which  the  justice 
could  not  be  responsible,  in  an  action  for  a  false  return.  The 
refusal  of  the  set-off  was  wrong,  because  it  was  not  strictly 
admissible  in  the  former  suit,  which  was  trespass.  For  that 
reason,  the  judgment  must  be  reversed. (a) 

JuQgment  reversecf. 

(a)  L^  T.  ^ttmy  8  Johiu  R,  390.  Moore  ▼.  DavUj  11  J^Ans.  R.  144.  />y- 
gerr  r.  Coppemoll,  13  Johns.  72.  210.  A  let-ofr  is  not  allowable  aciiinst  uncer- 
tain damages,  and  where  damages  are  not  in  their  nature  capable  (3*  aei-o{l\  they 
cannot  be  met  by  a  set-ofT  in  au  action  for  them.  Hephwm  v.  Hoag,  6  Catren, 
613.    Vid.  3  Calnes's  £.  34.  86. 


*CoBB  against  Williams.  [  *24  ] 

IN  ERROR,  on  certiorari  from  a  justice's  court.  In  an  action  on 

Williams  brought  an  action  against  Cobb,  before  the  justice,  hv^7  a^quaniUy 
and  declared  on  a  note  given  him  by  the  defendant,  whereby  of  boards,  at  a 
he  promised  to. pay  to  the  plaintiff,  3,200  feet  of  boards,  on  or  pjf^"  thS""  dc^ 
before  the  1st  of  March,  1809,  to  be  delivered  at  the  mill  of  rendaiii pleaded 
Fuller  fy  Cobb.  The  defendant  admitted  the  note,  and  plead-  ^^'^^^  ^^f  '^ 
ed  that  the  boards  were  ready  at  the  time  and  place,  and  still  time  and  place. 
were  ready.  The  defendant  proved,  that  boards  sufficient  in  u^wai^ro^Ted, 
quality  and  quantity  were  at  the  mill  when  the  note  was  due,  thjit  ix>ards  of 
but  the  witness  did  not  know  to  whom  they  belonged.  It  was  JJJy  aird^qSaUty 
proved,  that  at  the  time  of  the  trial,  the  defendant  had  boards  ^ere  at  the 
there  sufficient.  The  justice  gave  judgment  for  the  plaintiff,  \^^  |5Jj\  Jjj® 
for  the  amount  of  the  note.  ^  witness  did  not 

know  to  whom 
-n       ^  4*  «     1  1  1       ^^y   belonged. 

Per  Curiam.    The  defendant  below  put  the  cause  upon  the  it   was    held, 
issue  of  a  performance  on  his  part,  and  he  failed  in  proving  it.  |JJa*  *nu^^^" U 
Proving  that  boards  were  at  the  mill,  without  showing  that  recover. 
they  were  his,  was  proving  nothing ;  there  was  no  other  ques- 
tion raised  at  the  trial,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed.(a) 

U)  See  Newton  ▼.  Galhraiik  6  Johns.  Rep,  119.     Barnes  y.  Grahamfi  Cowen, 
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peabsor  *^Pease  against  Alexander. 

V. 

IN  ERROR,  on  certiorari  from  a  justice's  court. 
fore"a*^jusii^  ^l^^onder  declared  against  Pease^  before  the  justice,  upoii 
on  a  promise  of  a  proniise  to  pay  four  dollars  for  his  son  ThaddetLS.  Upon  the 
^y  uic'£^  trijil,  by  a  jury,  the  plaintiff  proved  that  the  defendant  had 
a  sum  ofinoncy  said  several  times,  that  he  would  pay  the  plaintiff  the  sum  that 
pUiuStr  by  tile  ^^^  ^^"  owed  to  the  plaintiff.  This  was  all  the  proof;  and  no 
son  of  the  dc-  objection  being  made  by  either  party  why  the  cause  should  not 
u.ct'!c,.cc'w^  go  to  the  jury,  they  found  a  verdict  for  the  plaintiff 

that  ibe  (icfeiid- 

he'  woCld  ^Jy  P^r  Curiam.  Here  was  no  valid  contract  proved.  The 
Uic  piaiiiiiff  ihc  defendant  waived  no  right.  The  promise  to  pay  the  debt  of 
o"vcd^ihc  piahi"  another,  was  without  any  consideration  averred  or  shoi^,  and, 
lifT;  and  iio  ob-  therefore,  void.  It  was  also  void  for  want  of  being  in  writing; 
Sc,\ho  cause  ^^^  ^^^  defendant  may,  for  aught  that  appears,  have  insisted 
Weill  \o  iho  ju-  upon  the  statute  before  the  jury.  The  return  only  says,  "  that 
v^rdicr  for"thc  "^  further  witness  was  produced  by  the  parties."  The  case 
piainiiff.  It  was  affords  no  ground  for  any  inference  by  which  we  can  support 
t^tis? "  w«  the  legality  of  the  demand. 
void,  for  want  of  Judgment  reversed,  la) 

a  consideration, 

and  for  not  be- 

in»  in  wriiinjr }       («)  Vid.  Leonard  ▼.  Vred^Jihirght  8  Johns.  Rep.  29.     Farley  v.  Clevefandf  4 

and  that  the  de-   Coioen,  432.     Cleveland  ▼.  Farley  ^  9  Co  wen,  639.     Jackson  v.  Rayner,  12  Johns. 

fendant  had  not  Rep.  291.     Chapin  v.  Merrill,  4  IVendell  637 

waived  his  ri^ht 

to  the  benefit  of  the  statute  of  frauds 


[*26]  *Pearson  against  Pearson, 

A  fii/i  is  not  THIS  was  an  action  of  assumpsit.  The  cause  was  tried  al 
SyTrSdivery  ^hc  Ontario  circuit,  in  June,  J  808,  before  Mr.  Justice  Spencer. 
of  the  thin?  The  plaintiff  declared  against  the  defendant,  as  maker  of  a 
Emir**deiive*ry,  promissory  note,  for  530  dollars,  dated  9th  December,  1805, 
the  party  ma^  payable  1 5  months  after  date.  Plea,  won  assumpsit, 
prom^e.ia)  **"  At  the  trial,  the  note  was  proved.  A  witness  testified,  that, 
A  parol  prom-  a  short  time  previous  to  the  date  of  the  note,  a  barn  belonging, 
nev,  as^Y^Ii  ^^  ^^^  plaintiff  was  burned,  and  it  was  generally  reported  in 
wili'not  support  the  neighborhood,  that  it  had  been  set  on  fire  by  the  defendant 
taction.  Q^  ^^^  g^j^  December,  1805,  the  plaintiff  and  the  defendant 

were  together,  at  the  house  of  the  witness,  when  the  defendaot 
asked  the  plaintiff  to  proceed  to  business,  and  the  plaintiff  re- 
plied, that  *'  he  did  not  know  that  they  had  any  business." 

{a)  Grangiac  v.  Arden,  10  Johns.  Rep.  293.      Cook  v.  Hmted,  12  Johns.  Rep    188 
Fink  V.  Cox,  18  Johns.  Rep.  145.     WnglU  v.  Wright,  1  Cowen,  698. 
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The  defendant  said,  "  You  know  we  have  agreed  to  settle,  and  new-YORK, 
I  am  to  give  my  note."    The  plaintiff  said,  he  did  not  wish  the  v^JSlJ^i?\/ 
defendant  to  do  so,  if  he  was  innocent.     The  defendant  asked      pjearsoit 
the  plaintiff  what  was  the  amount  of  his  loss ;  and  was  an-     _   ^* 
swered,  "  Twelve  hundred  dollars."     The  defendant  said,  "  It     "^**^'- 
was  hard,  for  he  was  innocent;"  and  after  some  further  con- 
versation, the  witness  drew  the  note  in  question,  which  was 
subbcribc^  by  the  defendant,  but  not  delivered  to  the  plaintiff. 
No  other  consideration  was  mentioned  than  what  was  stated 
by  the  witness.     After  the  note  was  made,  the  plaintiff  said, 
it  was  best  to  keep  the  transaction  a  secret ;  and,  for  that  pur- 
pose, the  note  should  remfiin  with  the  witness,  in  whose  hands 
it  has  ever  since  continued.     The  defendant  told  the  plaintiff, 
it  would  be  in  the  power  of  the  plaintiff  to  do  him  an  essential 
service,  by  publishing  a  recantation  of  the  charge  against  the 
defendant,  as  to  burning  the  barn,  and  that  the  plaintiff  be- 
lieved him  innocent.     *The  plaintiff  promised  to  make  such  a        f  *  27  1 
publication  in  the  Canandaigua  Gazette.  About  six  months  after 
the  date  of  the  note,  the  plaintiff  not  having  made  the  publica- 
tion, some  conversation  took  place  between  him  and  the  de- 
fendant, in  which  the  plaintiff  said  he  should  not  make  the 
publication,  not  conceiving  it  to  be  his  duty  to  do  so  ;  that  he 
did  not  know  that  he  had  any  note  against  the  defendant,  and  ' 

if  therfe  was  any  note  an  the  hands  of  the  witness,  he  might 
deliver  it  up  to  the  defendant. 

It  was  admitted,  that  a  bill  of  indictment,  on  which  the 
plaintiff's  name  appeared  as  a  witness,  had  been  found  against 
the  defendant,  for  burning  the  plaintiff's  barn. 

The  defendant's  counsel  moved  for  a  nonsuit,  which  was 
overruled  by  the  judge,  who  told  the  jury  that  a  voluntary  note, 
though  without  consideration,  was  valid  in  law ;  that  it  was  a 
vested  gift,  and  that  the  defendant  was  under  a  legal  obligation 
to  pay  it ;  and  the  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Codify  for  the  defendant,  contended,  1 .  That  the  note  was 
without  consideration,  or  that  the  consideration  had  failed; 
2.  That  the  note  never  was  delivered  to  the  plaintiff;  3.  That 
it  was  extorted  from  the  defendant,  by  taking  ^£i  undue  advan- 
tage of  his  situation ;  4.  That  the  declaration  of  the  plaintiff 
to  the  witness,  that  he  did  not  know  that  he  had  any  note 
against  the  defendant,  and  that  if  there  was  any  note  in  the 
hands  of  the  witness,  he  might  deliver  it  up  to  the  defendant, 
amounted  to  a  surrender  of  the  note,  and  was  a  waiver  of  any 
right  of  action  upon  it ;   6.  That  the  judge  misdirected  the  jury. 

*Sedgwtck,  contra,  insisted,  that  the  maker  of  a  promissory        [  *  28] 
note  was  not  allowed  to  aver  a  want  of  consideration ;  (2  BL 
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NEW-YORK,  Comm.  445.  450.     2  Ld.  Baym.  759.    4  Mod,  242.    St  Bnrr 

J]!^::;^^  1671.     Kyd,  276.     CAt«y,  9.     But  see  Comyn  on  Contracts, 

JicKsoR       d*  1^*  sind  7  Term  itep.  350.  n.  a.)  but  that  here  the  deiiverj 

V-  of  the  note  as  a  compensation  for  an  injury  was  a  sufficient  con- 

£BLK.       sideration.    {Evanses  Euay,  \5\.)     It  cannot  be  said  that  the 

note  is  void,  as  given  to  stifle  a  prosecution  for  a  felony  ;  for 

there  was  no  stipulation  on  the  part  of  the  plaintiff  not  to  pros* 

ecute,  or  to  withhold  his  evidence.  (2  fVils.  341.) 

Per  Curiam.  The  validity  of  the  note  cannot  be  supported 
upon  the  ground  taken  at  the  trial,  of  its  being  a  gift ;  for  a 
gift  is  not  consummate  and  perfect,  until  a  delivery  of  the 
thing  promised  ;  and  until  then,  the  party  may  revoke  his  prom* 
ise.  A  parol  promise  to  pay  money,  as  a  gift,  is  no  more  a 
ground  of  action,  than  a  promise  to  deliver  a  chattel,  as  a  gift. 
It-is  the  delivery  which  makes  the  gift  valid.  Donatio  perjici-- 
tur  possessione  accipientis.  {Noble  v.  Smithy  2  Johns,  Rep.  5::^.) 
The  question  then  was  upon  the  delivery  and  consideration  oi 
the  note ;  for  if  there  was  no  consideration  for  the  note,  it  was 
a  nude  pady  and  void  as  between  the  original  parties  to  it. 
This  is  the  true  point  in  issue,  and  without  giving  any  opinion 
upon  it,  to  the  prejudice  of  a  future  inquiry,  a  new  trial  is 
awarded,  with  costs  to  abide  the  event  of  the  suit. 


Jackson,  ex  dent.  Fonda  and  Ogden,  against  Teele* 

tbe^o!»«l2i^J  THIS  was  an  ejectment  for  part  of  lot  No.  78,  in  Manliusy 
commissioners,  in  the  county  of  Unondaga,  The  cause  was  tried  before  tho 
"  ^luor  ^L^  chief  justiccy  at  the  Onondaga  circuit,  the  12th  of  September ^ 

deed,  will  enure   1 808. 

[  *  29  ]  *Tlie  plaintiff  gave  in  evidence,  an  award  of  the  Onondaga 

to  the  benefit  of  Commissioners,  dated  the  11th  of  December,  1798,  in  favor  of 
beUi?1?*favor  Ogden,  One  of  the  lessors.  A  dissent  to  this  award,  in  behalf 
of  *ihe  tiile ;  of  John  Taylor,  was  entered  on  the  1 1  th  of  November,  1 800. 
thwe*b«ng^o  The  plaintiff  also  gave  in  evidence,  a  deed  from  Ogden  to 
dispute  between  Fonda,  the  Other  lessor,  dated  the  19th  o{  December,  1806. 
mSntor^eednot  The  defendant  proved,  that  he  weis  in  possession  of  the 
dUseru!  None  premises,  in  1793;  and,  notice  having  been  given  to  the  plain- 
^5ie^**°nceS  ^^^  ^^  producc  the  deed,  the  defendant  proved  that,  in  1796, 
file  a  dUamt,  or  1797,  Ogden  gave  a  deed  of  the  lot  to  Worthington  Ely,  in 
oniv'to^mteN  ''®®>  ^"^  ^^^  ^^V  g^^'^  ^is  note  for  the  purchase-money ;  that 
fe"pg  and  ad-  it  was  agreed  between  Ogden  and  Ely,  that  the  former  should 
c«ms.(a)  g^  forward  and  substantiate  his  title  to  the  lot,  before  the 

{a\  Where  a  grantor  conveys  with  warranty,  the  deed  will  pass  any  title  sabsecraently 
acquired  by  the  mntor.  Jackson  v.  Mat$dorf,  \  I  Johns.  Rep,  91.  Jtukson  v.  ffubbU. 
1  Cowtn,  6i3.  Jackaony,  Winslovo^  9  Cowerif  13.  But  see  Joel  ton  v.  UoJmem,9 
Cornell,  271. 
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commissioners,  as  Ely  dare  not  appear  in  Albany ^  on  account  new-yori^ 

of  debts,  and  that  an  award  to  Ogden  would  secure  ISy^s  title*  ^J^^^l^^^^ 

There  was  some  dispute,  afterwards,  between  Ogden  and  £/y,      jackiov 

about  the  lot,  and   Ogden  said,  he  had  got  Idy^s  deed,  and  ^• 

that  he  kept  it  to  coerce  payment.     He  admitted  that  Ely  had         "*'*' 

paid  him  70  dollars.     After  the  awardy  Ogden  said  that  JS/y 

should  not  have  the  land  until  he  paid  him ;  and  that  he  thought 

It  a  good  opportunity  to  save  himself,  as  he  had  got  My^s 

deed.     Ely  left  his  deed  with  Mr.  Graham^  whom  he  employed 

as  counsel.     Ogden  took  the  deed  from  the  table  before  the 

commissioners,  without  the  leave  of  Mr.  Graham,     After  the 

nward,  O^den  told  Ely  the  award  was  in  his  (Ely^s)  favor, 

Efy  died  m  1807.     The  defendant  gave  in  evidence  a  deed, 

dated  the  13th  of  January ,  1800,  from  Ely  to  him,  for  50  acres, 

part  of  the  lot  No.  78.     A  verdict  was  found  for  the  plaintiff, 

subject  to  the  opinion  of  the  court,  on  a  case  containing  the 

above  facts. 

Cadyy  for  the  plaintiff.  The  award  of  the  commissioners  is 
final  and  conclusive,  as  to  the  title  of  Ogden.  *It  is  to  be  con-  [  *  30  J 
sidered  in  the  nature  of  a  judgment,  by  which  all  parties  are 
bound  ;  and  is  not  to  be  impeached  in  any  way,  or  by  any  per- 
son, except  in  the  manner  prescribed  by  the  statute,  that  is, 
by  filing  a  dissent.  In  December y  1800,  after  the  lapse  of  two 
years,  the  award  was  binding  on  all  persons^  who  had  not  en- 
tered a  dissent.  The  deed  from  Ely  to  Teele,  given  in  January ^ 
1800,  ought  not  to  have  been  received  in  evidence.  The  award 
is  as  conclusive  as  a  judgment  in  a  real  action. 

Again,  the  possession  of  Teele  was  not  adverse.  He  entered, 
in  1793,  without  title  ;  and  in  1796,  he  claimed  to  hold  under 
Ogden, 

Goldy  contra.  The  legislature,  by  the  6th  section  of  the 
act,  (2  Rev.  Laws,  266.  sess.  20.  c.  51.)  contemplated  only 
(idverse  claims.  The  commissioners  had  nX>  jurisdiction  in  a 
case  between  a  grantor  and  grantee,  there  being  no  dispute  as 
to  the  deed.  There  can  be  no  "  interfering  claims^^  between 
grantor  and  grantee ;  their  rights  are  under  one  and  the  same 
claim.  No  grantee,  however  wary  and  vigilant,  would  ever 
think  it  necessary  to  enter  a  dissent  to  an  award  in  favor  of 
nis  grantor.  The  intendment  is,  as  between  grantor  and  grantee, 
that  their  rights,  under  the  same  claim,  are  not  disputed. 
Ogden  went  forward  as  the  agent  of  Ely.  Fonda  never  pre- 
tended to  make  any  claim,  after  the  award. 

[Kent,  Ch.  J.  An  award  in  favor  of  the  grantor  must  enure 
to  the  benefit  of  the  grantee.] 

Again,  Teele  entered,  in  1793,  without  claim  or  right  To 
whom,  then,  did  his  possession  enure?     To  the  right  owner; 
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NEW- YORK,  that  is,  to  OgdeUy  from  whom  Teeh  derives  his  title.   So  there 

^'|J^}[*^fJ2v^  ^5  ^  conjunction  of  possession  and  right.     A  possession,  not 

Jacksoh       originally  adverse,  may  become  so,  by  a  subsequent  purchase. 

TeL..       (^  Caines's  Rep.  183.) 

If  a  man  makes  a  lease  of  land  which  is  not  his,  and  he 

afterwards  purchase  it,  the  lea^e  will  bind  him,  and  he  is 

estopped  to  say,  the  land  was  not  his.     (1  Ld.  Raym.  729. 

6  Mod,  258.     fVm.  Jones,  459.     1  Johns.   Cos.  81.)     O^rfeit 

r  •  Qi  1         cannot  *set  up  any  claim,  under  the  award,  against  his  deed 

^       ^  to£/y. 

Cady,  in  reply,  insisted,  that,  by  the  third  section  of  the  act.  the 
award  is  '^binding  and  conclusive  against  all  persons,'^  except 
those  who  enter  their  dissent  within  two  years.  If  this  is  not 
to  be  the  construction,  then  the  awards  of  the  commlsnoners 
are  never  conclusive ;  but  may  be  inquired  into  in  all  cases. 
Even  if  an  award  was  obtained  by  fraud,  yet  the  parly  ag- 
grieved by  such  award  must  enter  his  dissent. 

Gold  said,  fraud  was  an  exception  in  all  .cases ;  and  cited 
1  Fonbl  322.     Doug.  630.     Talbot,  61.    3  P.   Wms.  344. 

Cady  observed,  that  if  a  person,  knowing  a  judgment  or 
decree,  purchases,  though  for  a  full  value,  such  purchase,  is 
void.     {Devon  v.   Watts,  Doug.  88.) 

Per  Curiam.  The  award  in  favor  of  Ogden,  the  grjrntor, 
enured  to  the  benefit  of  Ely,  his  grantee.  It  was  an  award  in 
fevor  of  that  title.  None  but  the  party  aggrieved  was  to 
dissent.  The  act,  appointing  the  Onondaga  commissi^  wiers, 
applied  only  to  interfering  and  adverse  claims.  It  did  not :  pply 
to  grantor  and  grantee,  when  there  was  no  dispute  bcl  ccn 
them.  The  act  would  work  monstrous  injustice,  on  the  con-* 
struction  contended  for  on  the  part  of  the  plaintiffs,  that  the 
award  concluded  even  an  innocent,  unsuspecting  grantee  under 
the  party  who  procured  the  award,  as  a  shield  to  his  ori^irinal 
title.  The  award,  even  if  considered  as  a  newly  acquired  title 
in  favor  of  Ogden,  enured  in  favor  of  Ely;  for  Ogden  cannot 
claim  against  his  prior  deed  to  Ely ;  and  Fonda,  to  whom  he 
sold,  is  equally  precluded.  {Jackson  v.  Bull,  1  Johns.  Cas.  81.) 
[•32]  And,  at  any  rate,  *the  sale  to  him  was  void  ;  for  there  was,  at 
the  time  of  the  sale,  a  possession  in  the  defendant,  adverse  to 
any  existing  title  in  Ogden.  Judgment  ought,  therefore,  to 
be  rendered  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

(a)  See  Jackson,  ex  dsm.  Dunbar  and  others,  ▼.  Todd,  6  Johns.  Rep,  S87. 
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NEW-YORK, 
Nov.  1810. 

Black  LEY  against  Sheldoii.  ^^bu[^kl«t^ 

V. 

IN  ERROR,  on  certiorari  from  a  justice's  court.  Shblpoit. 

Sheldon  brought  an  action  of  trover  against  Blackley^  before  .Ti»eiawas  to 
a  justice.  The  plaintiff  declared  for  50  bushels  of  wheat,  in  ouijrci'urts^^p" 
shock,  taken  and  carried  away  by  the  defendant,  and  which  pHestojuiuces' 
Sheldon  had  levied  on,  as  a  constable,  under  an  execution,  &c.  ^AAer  a  verdict 
The  defendant  pleaded  not  guilt j,  and  there  was  a  trial  by  !»  pronounced 
jury.  The  jury,  having  agreed  ontheir  verdict,  returned  into  jSry,^thly  maj 
court  and  delivered  the  same  in  writing  to  the  justice,  by  alter  it  before  n 
which  they  found  for  the  defendant.  The  justice,  without  rero^ed.  *°* 
publishing  their  verdict,  or  making  it  known,  informed  the  .  ^^®^■7J"!j^ 
jury  that,  in  hirf  opinion,  they  had  mistaken  the  evidence,  and  jurorr'nTay  bo 
requested  them  to  reconsider  their  verdict.  The  jury  retired,  examined  by  the 
and  soon  after  requested  to  have  a  witness  re-examined;  and  ^  'the  /uron 
the  Tvitness  was  re-examined  in  the  presence  of  both  partiea,  |jJ*y.^J5S««  ^ 
and  without  objection  by  either.  The  jury  then  brought  in  a  AACT*a*jurj 
▼erdict  in  writinff,  in  favor  of  the  plaintifl,  for  24  dollars  and  have  retired  to 

^^  ^  ,  P  t    -1  ^  •  1     \i_      •      ^'  consider  of  their  , 

42  cents,  on  which  judgment  was  given  by  the  justice.  verdict,     thev 

On  the  trial,  the  plaintiff  offered  in  evidence  the  execution  may  come  back 

by  which  the  levy  was  made,  and  his  return  endorsed.     This  bear  ^evidence 

was  objected  to,  but  admitted.     The  levy  of  the  execution  was  ajtoanyinattcT 

of    which    thcv 

proved,  and  the  taking  of  the  wheat  by  the  defendant.    The  have  doubts. 
execution  was  against  a  third  person,  and  the  wheat  was  lying   The  court  may 

u  m  '  J      ^  also  send  a  lurv 

in  his  field.     A  demand  and  refusal  were  also  proved.  back  to  recon- 

sider their  ver- 

*  Sherwood^  for  the  plaintiff  in  error,  contended,  1.  That  the  ^.^^  Before  it 
plaintiff  should  have  produced  the  judgment  and  execution,  is  recorded,  if 
He  cited  Bull  N.  P.  91.  234.  3  Esp.  Cas.  419.  5  Burr.  J^'^/»  *  "'"^ 
2631.  ^  .^  ^'^"^ 

2.  The  justice  was  bound  to  give  judgment  on  the  verdict 
of  the  jury  as  first  delivered,  and  could  not  send  the  jury  out 
to  reconsider  it.  2  Johns,  Rep,  182.  3  Johns.  Rep.  430. 
4  Johns.  Rep.  414. 

Hatvkinsy  contra,  cited  3  Lev.  20.  Salk.  408.  Esp.  Dig. 
414.     6  Johns.  Rep.  68.  ^ 

Per  Curiam.  Two  objections  are  stated  in  this  case  to  the 
judgment  below:  1.  The  constable  who  sued  for  taking  the 
goods  upon  which  he  had  levied  by  virtue  of  an  execution, 
produced  the  execution  only,  and  not  the  judgment ;  2.  The 
justice  sent  back  the  jury  to  reconsider  their  verdict. 

The  first  objection  ivas  overruled  by  the  decision  in  the  case 
c£  Barber  fy  Knapp  v.  Miller^  (6  Johns.  Rep.  195.)  in  which  it 

(a)  Vid.  Hadaw  v.  Leonard,  infra,  200.  Burni  v.  Crmd,  10  Johns.  Rip.  239.  7>» 
iot  T.  BeU/ord,  IS  Johtu,  Rep,  487.  Fox  ▼.  Smiihy  S  Ctftocn,  29.  Benm>n  v.  C/<irl^ 
1  Coveii,266. 
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MEW-YORK/  was  held,  that  if  a  constable  sues  a  stranger,  for  taking  goods 

J|J^][^J^^^  which  he  had  seized  by  virtue  of  an  execution,  the  production 
BLAGXLir  of  the  execution,  without  the  judgment,  was  sufficient  to  sup- 
^    ^'  port  his  ri<jht  of  action. 

The  second  objection  requires  more  attention.  The  law  is 
well  settled,  that  before  a  verdict  is  recorded,  the  jury  may 
vary  from  the  first  offer  of  their  verdict,  and  the  verdict  which 
is  recorded  shall  stand ;  and  there  are  many  cases  in  the  books 
of  a  jury  changing  their  verdict,  immediately  af>er  they  have 
pronounced  it  in  open  court,  and  before  it  was  received  and 
entered.  (Dyer,  204.  b.  Plowd.  209.  Saunders  v.  Freeman. 
Co.  LitU  227.  b.)  The  verdict  is  not  recognized  as  valid  and 
final,  until  it  be  pronounced  and  recorded  in  open  court;  and 
it  is  ^asonable  that  the  jury  should  be  enabled  to  avail  them- 

f  •  34  1  selves  of  the  locus  penitentia^  and  correct  *a  verdict  which  they 
have  mistaken,  or  about  which,  upon  further  reflection,  they 
have  doubt.  ^6  Johns.  Rep.  6S.)  Afler  the  verdict  is  received, 
the  jury  may  be  examined  by  the  poUy  if  the  court  please,  and 
then  either  of  the  jurors  may  disagree  to  the  verdict.  (Cro. 
Eliz.  779.)  So  when  the  jury  are  retired,  under  the  charge 
of  the  officer,  they  may  come  back  into  court  to  hear  the 
evidence  of  a  thing  of  which  they  are  in  doubt.  (2  Roll,  Abr 
676.)  The  law  allows  the  jury  all  reasonable  opportunity, 
before  their  verdict  is  put  upon  record  and  they  are  discharged, 
to  discover  and  to  declare  the  truth  according  to  their  judg- 
ment. The  court  may,  also,  of  its  own  accord,  send  the  jury 
back*  to  reconsider  their  verdict,  if  it  appears  to  be  a  mistaJcen 
one,  and  before  it  is  received  and  recorded.  We  have  an 
instance  of  this  in  11  Hen.  IV.  2.  pi.  3.  It  was  in  a  case  of  a 
writ  of  conspiracy  against  two,  and  ttie  jury  found  one  guilty 
and  the  other  not  guilty;  and  Tirwity  J.,  told  the  jury  that 
their  verdict  was  contradictory,  and  that  if  one  be  not  guilty, 
the  other  was  not  guilty,  in  a  charge  of  conspiracy ;  and  timt 
they  had  better  reconsider  their  verdict;  and  the  jury  were 
accordingly  taken  back,  and,  aflerwards,  returned  and  found 
both  guilty.  This  case  was  cited  and  approved  of  by  the  Court 
of  C.  B.  in  Freeman's  case,  in  Plowden. 

The  only  question  is,  whether  this  law  is  applicable  to  the 
trial  by  jury,  in  a  justice's  court.  The  act  says,  that  "  when 
the  jurors  have  agreed  on  thefr  verdict,  they  shall  deliver  the 
same  to  tiie  justice  in  the  same  court,  who  is  thereby  required 
to  give  judgment  thereupon.*'  This  leaves  the  law  precisely 
the  same  as  before ;  for  the  judgment  is  to  be  upon  the  verdict 
agreed  to  by  the  jury,  which  means  their  final  and  definite 
agreement ;  for  they  have  the  same  right,  and  ought  to  have 
the  same  opportunity  to  correct  a  mistake,  or  to  reconsider, 

[  *  35  ]        that  juries  have  in  other  courts,  for  the  verdict  •is  equally 
binding  upon  their  consciences,  and  still  more  conclusive  upon 
the  parties. 
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If  the  verdict  be  delivered  in  writing,  as  it  was  here,  the  new-york, 
justice  had  a  right  to  permit  the  verdict  to  be  taken  by  the  ^JJ^l^^Jfi^ 
poll ;  and  the  jury  had  a  right  to  vary  from  their  first  finding,     mihttre 
They  had  a  right  to  retire  and  reconsider ;  and  all  that  the  v- 

justice  did,  in  this  case,  was  to  request  the  jury  to  reconsider 
Iheir  verdict.  They  mighty  have  refused  to  reconsider,  and  ^ 
have  insisted  upon  adhering  to  their  first  verdict ;  but  they 
consented  to  reconsider.  It  was  their  voluntary  act,  and  one 
which  ihey  had  a  right  to  do.  There  was  nothing  then  errone- 
ous in  the  conduct  of  the  justice.  The  verdict  received  and 
recorded  was  the  only  one  to  be  regarded,  and  consequently 
the  judgment  below  ought  to  be  affirmed. 

Judgment  affirmed. 


M'Intyre  against  Trumbull. 

IN  ERROR,  on  certiorari  from  a  justice's  court.  An  actioii  iwa 

Trumbull  sued  M^Intyre  before  a  justice.     The  plaintiflf  r^Iheact^ofhis 

declared  that  Stebbins,  the  under-sherift' of  M'Jn^yrc,  had  taken  j^eputy  in  tak- 

more  fees  of  the  plaintiff,  for  collecting  money  on  an  execution,  UJf  i^°yh,g^an 

than  he  was  by  law  entitled  to,  etc.     The  defendant  pleaded  exccuiion,'jhan 

the  general  issue.     The  cause  was  tried  by  a  jury.     Two  wit-  i\w;\n*(UhetK- 

nesses  were  sworn  for  the  plaintiff.     Verdict  for  the  plaintiff,  er  the  sheriff  re- 

for  10  dollars  and  69  cents.  offi's^depuiyor 

not,  iieecl  not  h« 

Sedgwick,  for  the  plaintiff  in  error.  •*^""'^-  ^'^ 

Ccrrfy,  contra,  cited  6  Bac.  Abr.  156.    Dong.  40.    3  Wils. 
399.     2  Term  Rep.  148. 

Per  Curiam.  There  is  nothing  appearing  upon  the  return 
of  the  justice,  to  enable  the  court  to  examine  the  *merits  of  [  *  36 
this  case ;  and  the  only  question  is,  whether,  in  any  case,  an 
action  will  lie  against  a  sheriff  for  the  act  of  his  deputy,  in 
takins  or  extortincj  more  fees  on  execution  than  are  allowed 
by  4aw.  On  this  point  the  law  is  too  well  settled  to  be  now 
questioned.  The  sheriff  is  answerable  dviliier^  for  the  acts  of 
his  deputies  ;  and  it  is  no  objection,  that  the  act  is  of  a  criminal 
nature,  fo|  which  the  deputy  might  be  answerable  criminaliter. 
Whether  it  was  shown  that  the  sheriff  had  recognized  the  act  of 
his  deputy,  does  not  appear.     If  such  recognition  was  neces- 

(fl)  A  sheriff  is  answerable  civUiter  for  aU  acts  of  his  deputy  done  virhite  qf.ciiy  bui  he 
cannot  be  rendered  liable  on  a  contract  between  the  plaintiff  and  the  deputy,  by  which 
the  latter  binds  himself  to  acts  or  omissions  not  authorized  or  required  by  law.  He  is 
WH  answerable  for  the  acts  of  his  deputy  unless  they  are  performed  in  the  ordinary  line 
of  his  official  duty.  Oorham  v.  Gale,  7  Cowefi,  739.  Vid.  PeopU  v.  i>iififtu^,  1  Wm- 
'  1',  16.   6  Cowen.  467.  note  la). 
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NEW-YORK,  sary  to  be  shown,  we  are  to  presume  it  was  done  in  this  case ; 
Nov.  1810.  jj^^  ^g  better  opinion  is,  that  it  was  not  necessary.  (iSmu/erson 
ScouTov  ▼•  Bakefy  2  Black.  Rep.  832.  Ackworth  v.  Ktrnpe^  Doug.  40. 
Woodgate  v.  KnatchbuU,  2  Term  Rep.  148.) 


ElSLORD. 


Judgment  affirmed. 


ScouTON  against  Eislord. 

IN  ERROR,  on  certiorari  from  a  justice's  court, 
a  penon  dis-  Etslord  brought  an  action  of  assumpsit  against  Scouton^  be- 
charged  under  fore  the  justice.  The  plaintiff  declared  on  a  note  of  hand 
la^due*  in^con-  given  by  the  defendant  to  the  plaintiff  on  the  14th  Aprils 
science,  and  is  1806,  and  for  goods  sold,  &c.  The  defendant  paid  into  court 
sideraUon  for'a  ^  cents  for  the  goods  sold,  <&c.,  and  62  cents  for  the  costs ;  and 
n«w  p™jjj«^o  as  to  the  note,  he  pleaded  a  discharge  under  the  insolvent  act. 
Suf  a^promiM  ^^^  plaintiti  then  proved,  that  the  defendant  promised  the 
to  pay  Sm  debt  plaintiff  to  pay  him  the  note,  "  provided  he  could  pay  him 
iK»ivent  ^hou?d  without  distressing  his  family ;"  and  the  defendant  also  said, 
be  able  without  in  open  court,  that  he  would  pay  the  note  when  he  was  able, 
fimiil^isa COD-  without  distressing  his  family,  and  added,  that  he  would  pay 
ditionai   prom-  the  plaintiff  boncstly.     A  judgment  was  given  for  the  plaintiff 

ise,  on  which  an  ."i  .  ^  j      a  o  i- 

■cUon  cannot  be  OU  the  UOtC. 

fuslained,  with- 

outshowinzlhat         ma  j        •  i     c       ^.i.         i    *    ^'ir  • 

Lm^'^\  *»Seagwtck,  for  the  plaintiff  m  error, 

e     defendant 

was  able  to  pay       Cadu.  contra. 

without  distress-  "^ 

uir  his  family. 

W  Per  Curiam*     The  debt  of  an  insolvent  or  bankrupt  is  due 

in  conscience,  notwithstanding  his  discharge.  He  may,  there- 
fore, revive  the  old  debt  by  a  new  promise,  and  the  old  debt 
will  be  a  sufficient  consideration.  This  was  so  declared  in  the 
case  of  Trueman  v.  Fenton^  {Cowp.  544.)  But  the  question 
here  is,  whether  this  was  any  thing  more  than  a  conditional 
promise,  and  whether  it  was  not  incumbent  on  the  plaintiff  to 
have  shown  that  the  defendant  was  of  sufficient  ability  to  pay 
without  distressing  his  family.  It  has  been  repeatedly  held, 
and  seems  now  to  be  a  settled  principle,  (2  H.  Black.  126. 
Besford  v.  Saunders.  3  Esp.  K  P.  Rep.  and  159.  Cole  v. 
Saxby.  4  Esp.  N.  P.  Rep.  and  36.  Davies  v.  Smith.)  that  a 

(a)  Shippty  v.  Henderson.  U  Johns.  Rep.  178.  Ertoin  v.  Saunders,  1  Cowen,  ft49. 
M'Sadr  V.  OUbert,  3  WendeHy  3i4.  But  a  subsequent  promise  docs  not  restore  the 
riffht  to  imprison  the  defendant,  nor  take  away  the  effect  of  the  dis^^harge.  Conehv. 
Ash,  5  Cowen,  S65.  Hubert  v.  Williams,  Id,  537.  Nor  can  the  transferee  of  a  nole 
take  advantage  of  a  subsequent  promise  to  the  pavcc.  ( Depuy  v.  Swan,  3  Wendell,  136. 
Moore  v.  Fid«,  4  Wendell,  420.    Vid.  Dean  v.  Hemtt,  5  Wendell,  237.) 

fA)  Busk  ▼.  Barnard,  8  Johns.  Rep.  407.    And  where  a  conditional  promise  forms  the 
basis  of  a  suit,  the  plaintiff  should  declare  upon  it  as  such,  or  at  least  set  it  forth  ui  his  rep 
licaUon      WmU  v.  Morris,  6  WendtU,  394.  ^ 
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promise  to  pay,  when  able,  a  debt  barred  by  the  statute  of  new-YORK 
limitations,  or  by  a  certificate  under  the  bankrupt  law,  was  not  ^°^'  ^®*°- 
an  absolute  but  a  conditional  promise,  and  it  lay  with  the 
plaintiff  to  prove  the  defendant  able.  This  appears,  in  the  case 
before  us,  to  have  been  a  conditional  promise ;  and  taken 
together  and  in  connection  what  the  defendant  was  proved  to 
have  said  before  the  suit  was  brought,  or  what  he  is  stated  to 
have  said  upon  the  trial,  he  promised  to  pay  the  debt,  pro- 
vided only  he  could  do  it  without  distress.  The  justice  ought, 
then,  to  have  required  proof  of  his  ability  to  pay  ;  it  would  be 
equally  illegal  and  unjust  to  compel  the  defendant  to  pay 
without  such  proof. 

There  being  no  cause  of  action  shown  as  to  the  promise 
upon  the  note,  the  judgment  below  ought  to  be  reversed. 

Judgment  reversed. 


*Radcliff  and  others  against  The  United  Insurance 

Company. 

The  Same  against  The  Same. 


[*38j 


THESE  were  actions  on  two  open  policies  of  insurance ;  A  vwsd  and 
one  on  the  vessel,  and  the  other  on  the  cargo,  of  the  brig  SJIdfromAiilo- 
called  the  WiUiam  TelL  dated  16th  December,  1807,  ^'at  and  YorkxoSt,Lu. 
from  New-York  to  St.  Lucar.^^  The  policies  contained  the  ^iei  contauMd 
following  written  clauses:  "  Warranted -American  property;  the  |<>iif^^^ns 
proof  whereof,  if  required,  to  be  made  here  only.  In  case  of  rnJurcri  take  no 
capture  or  detention,  not  to  abandon  in  less  than  six  months  ^^^  » Wo^k- 
after  advice  thereof  at  this  office,  or  until  after  condemnation.  J  SiniSd*\wa/, 
The  insurers  take  no  risk  of  a  blockaded  port ;  but  if  turned  {[»  '^'^  *** 
away,  the  assured  to  be  at  liberty  to  proceed  to  a  port  not  pro^d  lo^  *b 
blockaded;  but  not  to  be  liable  to  loss  by  seizure  or  deten-  PJ^."***  ^^^' 
tion  at  the  port  of  destination,  nor  in  consequence  of  the  cap-  TheVessei  saii- 
tain,  crew,  or  any  part  of  them,  being  impressed  or  taken  out  ^  ^^u/^SS^ 
of  the.  vessel,  nor  for  the  effects  of  the  embargo.  Affeo  war-  Deceiiher.iwr. 
ranted,  that  the  importers  of  the  cargo  are  not  the  exporters."  ^  ^^^^^wl 

was  captured bjr 
a  British  armed  hngofCCape  St.  Man^s,  on  the  coast  of  Portugal,  thoai  70  or  80  milet  from  St,  Lucar, 
•ad  about  2  leagues  fiom  the  shore  ^  and  was  sent  to  Gibraltarf  and  condemned  in  the  Vice-Admiralty 
Coon  there,  as  lawful  prize,  "  for  havmr  violated  the  blockade  of  the  ports  of  Cadiz  and  St.  Lmcot^^  &.c. 

It  was  held,  that  the  clause  in  the  policy  extended  to  every  loss  happening  by  reason  of  a  blockaded 
port,  whether  such  blockade  was  a  strictly  legal  blockade  or  not;  and  that  the  insurers  were  not  liable. 

Notice,  either  actual  or  constructive,  of  tlie  existence  of  a  blockade,  is  requisite,  beibre  a  neutral  can  be 
deemed  tn  delictOf  or  to  have  violated  nis  neutral  duty. 

What  constitutes  a  lawful  blockade  f 

There  was  a  blockade  in  fact  of  Cadiz  and  St.  Lucar^  in  January,  February  and  March,  1806. 

h  seepu,  that  the  accidental  and  temporary  dispersion  of  a  bk)ckading  s«i|uadron,  by  a  storm,  is  not  • 
■Bspeosion  of  the  bU  ckade,  provided  the  fleet  uses  all  due  diligence  to  resume  its  station. 
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On  the  6th  jo/y,  ISOd,  the  plaintiffs  abandoned  for  a  total 


OSS. 


[•40] 


The  cause  was  tried  at  the  New-  York  sittings,  on  the  6th 
June^  IdiO,  before  Mr.  Justice  Yates,  No  objection  was  made 
to  the  prehminary  proofs. 

*The  deposition  of  Henry  Jakeways,  the  master  of  the  tfil- 
Kam  Telly  was  read  in  evidence.  He  testified  as  follows : 
The  vessel  sailed  on  tlic  voyage,  the  23d  December^  1807,  with 
a  cargo  of  provi.^ions,  tobacco  and  staves.  On  the  ^7th  Jan- 
uary ^  the '^ brig  was  captured  by  the  British  armed  brig,  the 
Imogcne,  off  *S^.  Mary^s^  on  the  coast  of  Portugal,  about  TO  or 
80  miles  from  St,  Lucar^  and  about  two  leagues  from  the 
shore.  Until  the  rapture,  the  brig  had  met  no  vessel  during 
her  voyage.  The  miistor  went  on  board  of  the  Iniitgtne  with 
his  papers,  mul  the  captain  of  llic  hiD^tnt  declared  him  good 
prize,  and  |)ul  three  of  the  crew  on  board  of  a  British  lugger, 
passing  for  GibraUar^  and  the  prize  was  also  put  under  charge 
of  the  lugger,  to  go  to  tiie  ileet  off  Cadiz,  for  convoy  to 
Gibraltar,  At  the  time  of  the  capture,  the  British  fleet 
intended  for  the  blockade  of  Cadiz,  was  from  90  to  100  miles 
off;  and  if  tiie  fVilliam  Ttll  had  proceeded  to  St,  Liicar^  they 
would  not  have  approached  but  a  few'  miles  nearer  the  squad- 
ron, as  the  same  was  then  blown  on  the  coast  of  Barbary,  and 
as  the  course  of  the  William  Tell  to  *SV.  Lucar  would  have 
been  nearly  east. 

The  Wiiliam  Te// joined  the  blockading  scjuadron,  under  the 
command  of  Admiral  Purvis,  on  the  coast  of  Barbary,  about 
9  leagues  from  Cape  Sjiartcl,  ant!  after  remaining  three  or  four 
days  with  the  fleet,  she  was  .sent  to  (lihraltar,  where  she 
arrived  the  9th  February,  1803;  and  afler  performing  quaran- 
tine f  )r  10  tlays,  the  brig  and  cargo  were  hbeiled  on  the  2:2d 
February,  and  on  the  7lh  March,  were  condemned  in  the  Vice- 
Admiralty  Court  at  Gibraltar,  as  good  and  lawful  prize.  The 
following  parts  of  the  captain's  deposition,  which  were  read, 
were  objected  to,  but  admitted  by  the  judge. 

"  That  on  the  trial  of  the  IVilliam  Tell  in  the  Vice-Admiralty 
Court,  the  king's  proctor  read  a  letter  which  he  said  he  had 
received  a  day  or  two  before  from  Admiral  Purvis,  in  which  the 
admiral  stated  his  opinion,  that  ^neutral  vessels  bound  to  St. 
Lucar  were  liable  to  capture,  and  it  ought  to  be  presumed, 
that  they  intended  to  go  to  Caiiz,  or  words  to  that  effect; 
and  that  the  deponent  applied  for  a  copy  of  the  said  letter, 
which  was  refused." — ^^  Tliat  before  his  vessel  was  condemned, 
the  deponent  was  present  in  the  Vice-Admiralty  Court,  at  the 
trial  of  the  brig  Calista  of  Boston  which,  it  was  proved  and 
admitted,  sailed  from  Alexandria  in  the  United  States,  for  St, 
Lucar,  and  had  there  disposed  of  her  cargo,  consisting  chiefly 
of  flour  and  tobacco,  and  taken  in  a  return  cargo,  and  was 
returning  to  Boston,  when  she  was  captured,  in  January,  1808; 
and  that  the  brig  and  her  cargo  were  acquitted,  and  restored 
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to  the  claimants,  about  three  or  four  weeks  before  the  cui-  NEW-YORK, 
dcmnation  of  the  William  Tell."  Nov.  isio. 

The  captain  further  deposed,  that  at  the  time  of  the  capture,  Radcliff 
the  port  of  St.  Lucar  was  not  considered  as  blockaded  in  fact ;  ..  i*  ^ 
that,  as  he  understood,  American  vessels  freely  entered  and 
jailed  from  that  port;  that  he  saw  or  heard  of  no  blockading 
force  before  St.  Lucar;  and  he  was  informed,  and  always 
understood,  that  the  blockade  of  Cadiz  was  principally,  if  not 
wholly,  to  keep  in  and  watch  the  combined  fleets  there.  That 
the  place  of  rendezvous  for  the  Imogene  was  at  Gibraltar;  that 
the  WiUiam  Tell  was  bound  to  St.  Lucar,  and  to  no  other 
port.  That  while  the  di-ponent  was  at  Gibraltar,  he  read  a 
proclamation,  issued  by  the  governor  of  Gibraltar,  dated  the 
10th  January,  1808,  giving  notice,  that  the  ports  of  Spain 
were  blockaded,  from  Cadiz  to  Cartkagena  inclusive;  that 
the  captain  of  the  Imogene  told  him,  that  he  captured  the 
WiUiam  Tell  under  the  orders  in  council  of  1806. 

The  deposition  of  Thomas  Holden,  mate  of  the  William 
Tell,  was  also  read ;  which  contained  substantially  the  same 
(acts  as  were  stated  by  the  master.  He  stated,  "  that  at  the 
time  of  the  capture,  the  IfUliam  Tell  was  between  90  and  • 
100  miles  from  the  fleet  off  Cadiz ;  that  *if  they  had  proceeded  [  •  41  ) 
to  St,  Lucar,  they  would  have  approached  nearer  the  block-  * 
ading  squadron  before  Cadiz ;  but  how  near,  or  what  distance 
St.  Lucar  is  from  Cadiz,  he  did  not  certainly  know  ;  that  the 
deponent  and  three  seamen  proceeded  in  the  lugger,  in  com- 
pany with  the  WiUiam  Tell,  until  they  came  up  with  the  fleet 
off  Cadiz,  and  the  H^lliam  Tell  was  there  put  in  charge  of 
some  other  vessel ;  that  the  deponent  and  the  three  seamen 
went  in  the  lugj^er  for  Gibraltar,  and  soon  after  met  with  a 
violent  storm,  which  drove  them  on  the  coast  of  Morocco ; 
that  a  number  of  vessels  were  lost  in  the  storm,  and  that  the 
lugger  did  not  reach  Gibraltar  until  about  36  days  after  the 
capture  of  the  William  Tell;  that  he  did  not  see  or  hear  of 
any  blockading  squadron  before  St.  Lucar,  but  that  port  was 
understood  not  to  be  blockaded ;  that  American  vessels  freely 
entered  and  returned  frotn  St.  Lucar,  and  among  others,  the 
ship  Connecticut,  which  sailed  from  New^Tork  a  few  days 
before  the  William  Tell. 

James  Lovett,  master  of  the  ship  Connecticut,  was  produced 
as  a  witness,  and  his  testimony,  though  objected  to,  was  ad- 
mitted. He  went  into  Cadiz  in  the  Connecticut,  in  September, 
and  came  out  in  October,  1807,  unmolested.  He  carried  in  a 
cargo  of  provisions.  He  saw  the  British  fleet  off  Cadiz  when 
he  went  in  ;  and  that  Cadiz  was  considered  as  blockaded  when 
he  went  in,  while  he  was  there,  and  when  he  left  it.  On 
coming  out,  in  passing  through  the  fleet,  he  was  boarded,  and 
asked  what  chrgo  he  had  carried  in ;  and  he  answered,  that  he 
had  carried  in  provisions,  on  which  he  was  allowed  to  proceed,  « 
While  he  was  at  Cadiz,  a  number  of  American  vessels  were 
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NEW- YORK,  turned  away,  and  several  others,  after  being  boarded,  were 

^^|J^^^;Jf^^  permitted  to  pass.     The  blockade  was  not  considered  as  ex- 

Radcliff     eluding  all  commerce,  but  as  being  intended  only  to  prevent 

T*    r     ^^^  French  and  Spanish  fleets  from  being  supplied,  which  had 

returned  after  the  battle  of  Trafalgar.     That  from  the  best 

[*42]  information,  *he  was  satisfied  that  SL  Lucar  was  not  block- 

aded at  the  time,  nor  so  considered,  while  he  was  at  Cadiz; 
and  that  immediately  on  his  return  to  Neu)-  York,  the  Conned^ 
icut  was  despatched  with  a  cargo  of  provisions  for  St.  Lucar ; 
that  St.  Lucar  is  ten  leagues  from  Cadiz^  by  sea,  and  about 
six  leagues  by  land ;  that  being  farther  towards  the  head  of 
the  bay,  it  is  more  difficult  to  blockade  than  Cadiz,  as  it  is 
more  dangerous  for  large  ships  in  winter ;  and  when  westerly 
winds  prevail,  the  blockading  squadron  is  obliged  to  keep  to 
the  southward  for  safety ;  that  if  St.  Lucar  was  intended  to 
be  blockaded,  it  would  be  by  the  same  squadron  which  invested 
Cadiz.  During  all  the  time  he  was  in  Cadiz,  he  saw  the 
blockading  squadron  but  twice;  he  thought  the  blockading 
squadron  would  not  take  cruising  ground  off  Cape  St.  Mary^s, 
Jabez  Lovett,  a  witness  for  the  defendants,  testified,  that  he 
.sailed  in  the  ship  Connecticut,  as  master,  from  New-'York,  on 
the  22d  December,  1807,  for  St.  Lucar,  where  he  arrived  the 
4th  February,  1808 ;  that  he  kept  close  in  shore  off  »SV.  Mary^s^ 
and  so  continued,  that  being  the  direct  and  usual  course  to 
St.  Lucar.  After  he  passed  Cape  St.  Mary's,  he  saw  two 
frigates  in  the  same  course.  When  he  left  New-York,  he  did 
not  suppose  St.  Lucar  blockaded  ;  but  on  his  arrival  he  found 
that  both  St.  Lucar  and  Cadiz  were  considered  as  blockaded, 
and  were  so  considered  during  his  stay  there,  about  two 
months ;  that  he  was  told  that  the  blockading  squadron  might 
be  seen  almost  every  day,  though  he  saw  it  but  twice.  When 
he  came  out  of  St.  Lucar,  he  9aw  the  fleet  to  the  southward 
and  eastward,  and  supposed  that  they  must  have  seen  him,  as 
he  anchored  in  sight  of  the  fleet,  in  a  secure  situation,  until 
night,  when  the  fleet  usually  keep  off;  he  then  came  out,  the 
night  being  dark,  and  the  wind  favorable,  and  escaped  without 
bemg  seen.  That  he  took  the  beanngs  of  the  fleet  from  his 
mast-head,  before  night,  and  counted  29  sail. 

[*43]  *A  witness,  who  was  at  Cadiz  in  January,  1808,  testified, 

that  it  was  there  universally  understood,  that  both  St,  Lucar 
and  Cadiz  were  blockaded.  The  same  ships  which  invested 
Cadiz  would  be  employed  to  blockade  St.  Lucar,  if  it  was  in- 
tended to  be  blockaded.  While  the  witness  was  at  Cadiz,  in- 
nocent cargoes,  not  provisions,  were  sometimes  allowed  to 
pass,  and  some  vessels  were  turned  off.  Small  vessels  were 
stationed  off  St,  Mary^s,  more  effectually  to  enforce  the  block- 
ade ;  and  they  occasionally  cruised  to  St.  Mary^s,  By  keeping 
close  to  the  shore,  it  was  easier  to  get  into  St,  Lucar  than  into 
^  Cadiz,  from  St.  Mary's ;  that  lie  saw  a  gun-brig  off  St,  Mary*s^ 

in  October  or  Noveifuber,  1807.    St.  Lucar  is  about  15  miles  from 
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Cadiz y  and  cargoes  Ian  led  there,  are  conveyed  in  hoats,  with  NEW- YORK, 
convoy,  to  Cadiz,  which  was  a  reason  for  including  both  places     ^®^*  ^^^^* 
in  the  blockade  ;  that  the  blockade  was  more  strictly  enforced     Radclifv 
•n  January  and  February,  1808.  v- 

The  defendants  then  offered  in  evidence,  a  letter,  dated  the  ""*  ^^' 
Sth  January y  1808,  from  Mr.  Canning  to  Mr.  Pinkneyy  the 
American  minister  at  London^  which  letter  was  contained  in  a 
pamphlet,  printed  at  Washington,  by  A.  fy  G',  Waite,  printers 
to  Congress,  in  1808  ;  and  which  was  entitled,  "  Message  from 
the  president  of  the  United  States,  transmitting  copies  of  all 
acts,  decrees,  <&c.  relating  to  the  commercial  rights  of  neutral 
nations  ^ince  1791,  in  pursuance  of  a  resolution  of  the  house, 
1 1th  ultimo,  December  23d,  1808,  read,  and  ordered  to  lie  on 
the  table."  The  letter  and  pamphlet  being  objected  to,  were 
rejected  by  the  judge. 

By  the  proceedings  of  the  Vice-Admiralty  Court  at  Gibraltar^ 
it  appeared  that  the  William  Tell  and  cargo  were  condemned 
for  having  "  violated  the  blockade^of  the  ports  of  Cadiz  and 
St,  Lucar^  after  the  public  notification  thereof  by  the  orders 
in  council,  and  during  the  notorious  existence  of  the  same,  de 
facto,  by  sailing  *to  the  port  of  St.  Lucar  with  a  cargo  of  [  *  44  ] 
provisions,"  <tc. 

The  judge  charged  the  jury,  that  there  was  not  an  actual 
blockade  of  St.  Lucar,  at  the  time  the  fViUiam  Tell  was  cap- 
tured, as  the  blockading  squadron  appeared  to  be  blown  off 
towards  Cape  Spartel;  and  that  the  capture  by  the  Imogens 
was  wrongful,  and  a  peril  within  the  policy.  That  admitting 
that  there  was  an  actual  blockade  of  iS^  Lucar,  at  the  time  of 
the  capture  ;  yet  as  the  vessel  ought  first  to  have  been  turned 
away,  the  capture  was  illegal,  and  the  defendants  answerable 
for  the  loss,  notwithstanding  the  clause  in  the  policy ;  and  he 
directed  the  jury  to  find  for  the  plaintiffs,  as  for  a  total  loss ;  and 
the  jury  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which,  by  agreement,  was  argued  by  the  counsel  on  both 
sides,  upon  paper.  But  the  points  discussed  are  so  fully  con- 
sidered in  the  opinion  delivered  by  the  court,  that  it  is  consider- 
ed unnecessary  to  state  the  arguments,  which  were  voluminous. 

Ilopkins  and  Emmety  for  the  plaintiffs. 

Wells,  Harison  and  Hoffman,  for  the  defendants. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  These 
causes  were  argued  by  the  counsel  upon  paper,  and  as  the 
questions  which  they  involve  are  interesting,  I  have  given  the 
subject  a  very  particular  consideration. 

The  two  principal  questions  are,  1.  Was  the  capture,  under 
the  circumstances  that  attended  it,  a  risk  within  the  policy, 
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NEW-YORK,  admitting  St.  Lucar  to  have  been  a  blockaded  port?     2.  Was 
Nw.  1810.     gi  Lucar ^  at  the  time  of  the  capture,  a  blockaded  port? 
lUiMJLirv  I  have  stated  the  points  in  tliis  order ;  for  if  the  iirst  question 

r    ^    be  determined  in  favor  of  the  plaintiffs,  the  examination  of  the 
UmT.  1»».  Oa.  11  r  ' 

second  becomes  unnecessary. 

•I.  The  polcy  contains  the  following  clause,  viz.  "The  in- 
surers take  no  risk  of  a  blockaded  port,  but  if  turned  away,  the 
assured  to  be  at  liberty  to  proceed  to  a  port  not  blockaded." 
This  is  a  new  provi:$ion  in  the  contract,  which  has  never,  with 
us,  received  a  judicial  construction. 

The  judge,  at  the  trial,  told  the  jury,  that  admitting  St.  Iau- 
car  wjts  blockaded,  yet,  inasmuch  as  the  vessel  ought  to  have 
been  turned  away,  the  capture  was  illegal,  and  the  underwriters 
were  answerable.  This  appears  to  me  to  be  too  confined  a 
construction  of  the  clause.  If  it  applied  only  to  lawful  cap- 
tures, founded  upon  an  actual  breach,  or  an  attempt  to  break 
the  blockade,  it  would  be  a  provision  in  a  great  degree  useless ; 
for  by  the  law,  as  it  exists  without  the  clause,  the  insurer  is 
not  responsible  for  a  loss  incurred  by  an  actual  breach  of  neu* 
tral  duty,  when  the  property  is  warranted  neutral,  unless  the 
breach  be  such  as  to  amount  to  barratry  in  the  master.  The 
words  ought  to  be  taken  in  a  more  enlarged  sense.  If  the  loss 
happens  on  account  of  the  blockade  of  the  port,  no  matter  by 
what  means,  it  was  one  of  the  risks  which  the  insurers  did  not 
intend  to  assume,  for  they  take  "  no  risk  of  a  blockaded  port.' 
The  words  are  broad  enough  to  include  this  case ;  and  there 
seems  to  be  no  good  reason  why  we  should  not  give  them  their 
ordinary  and  popular  meaning,  especially,  when  that  meaning 
coincides  with  the  grammatical  sense.  The  vessel  was  taken 
anJ  condemned  as  and  for  a  breach  of  blockade.  Of  this  fiict 
there  can  be  no  dispute.  The  sentence  of  condemnation  is 
explicit,  and  the  only  question  which  can  be  made  is,  that  the 
facts  in  the  case  did  not  warrant  the  sentence.  But  I  think  it 
is  sufficient  for  the  defendants  to  show,  that  the  loss  arose  by 
reason  of  the  blockade,  in  order  to  bring  the  case  within  the 
exception ;  and  that  under  this  special  stipulation,  we  are  not 
to  inquire,  whether  the  belligerent  was  strictly  justifiable,  in 
condemning  the  property  for  a  violation  of  the  blockade. (n) 
[•46]  It  is  ^sufficient,  as  between  these  parties,  that  the  loss  was  in- 
curred U|K)n  that  account.  If  the  insurer  is  to  take  "no  risk," 
he  must  be  discharged  from  every  risky  arising  from  a  block- 
aded port.  Those  risks  may  be  numerous  and  difficult  to  de- 
fine, of  which  the  risk  of -being  chargeable  with  a  constructive 
notice  of  the  blockade,  and  an  intent  to  evade  it,  is  perhaps 
not  the  least  material.  The  risk  may  arise  from  illegal,  as  well 
as  legal  captures,  founded  on  the  fact  of  tiic  blockade.     An- 

(a)  Tfthe  assured  do  any  act  which  increases  "the  ri^k  of  rn;)turo  an'l  detention  ac- 
eordinr  to  the  common  practice  of  the  belligerent,  it  will  avoi'i  i}if>  jHtliry  ;  it  is  not  ncces 
sary  that  the  act  done  would  justify  condemnation  accoriiin^  u  ihe  law  of  Daliowi 
Ltvingtton  et  al,  v.  Maiyland  Jiu»  Co,  7  Oranchf  506. 
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other  risk  is  ihe  interruption  of  the  voyage,  by  being  turned  away  new-YORK, 
from  the  port ;  and  the  policy  makes  special  provision  against     ^®^'  ^^^®' 
the  contingency  of  this,  risk ;  and  for  that  reason  only  was     radclifp 
this  particular  risk  mentioned ;  it  does  not,  therefore,  control  ^       i*    r 
the  generality  of  the  preceding  words.     General  words  are  to 
be  understood  in  a  general  sense,  if  there  be  nothing  in  the 
contract  which  shows  a  clear  intent  to  limit  their  meaning. 

The  case  of  Gotr  v.  Knox  (I  Johns.  Cas.  337.)  is  somewhat 
analogous.  The  policy  there  contained  a  special  clause,  that 
the  insurance  was  to  be  "  against  all  risks ;"  and  the  court 
gave  it  a  construction  as  broad  as  the  terms,  and  extended  the 
policy  to  all  losses,  except  such  only  as  might  arise  from  the 
Iraud  of  the  insured.  Words  of  similar  import  ought  to  re- 
ceive the  same  construction,  when  they  are  inserted  to  restrain 
the  policy  for -the  benefit  of  the  insurer,  as  when  they  are  insert- 
ed to  enlarge  it  for  the  benefit  of  the  insured,  provided  they  be 
not  carried  so  far  in  the  former  case  as  to  become  repugnant 
to  any  valid  insurance.  An  insurance  is  often  made  against 
particular  risks,  by  name,  to  the  exclusion  of  all  others.  We 
have  an  instance  of  this,  in  Robinson  v.  The  Ma.  Ins.  Co.  {-2 
Johns.  Rep.  89.)  and  why  should  a  policy,  excluding  all  risks 
arising  from  a  blockaded  port,  be  deemed  extraordinary  ?  We 
must  collect  the  sense  of  the  parties,  from  the  language  they 
have  thought  proper  to  use.  We  cannot  go  beyond  the 
instrument  to  conjecture  their  motive  and  meaning.  There 
may,  however,  *be  very  substantial  reasons  pven  for  the  com-  [  *  47  ] 
prehensive  extent  of  the  clause,  and  why  the  insurer  would  not 
take  upon  himself  the  arduous  task  of  showing,  in  every  in- 
stance, a  suflUcient  cause  for  the  capture.  The  breach  of  block- 
ade is  often  a  complicated  fact,  and  it  involves' an  inquiry  into 
the  knowledge  and  intent  of  the  oflTending  party,  which  may 
depend  upon  multifarious  proof,  and  a  critical  examination  of 
all  the  circumstances  attending  the  captured  vessel.  From 
what  appears  in  this  case,  the  offence  does  not  seem  to  have 
been  made  out ;  for  notice  to  the  party  of  the  existence  of  the 
blockade,  by  means  of  a  previous  notification  to  his  country,  or 
by  notice  to  the  individual,  cither  actual  or  constructive,  seems 
requisite,  before  the  neuter  can  be  deemed  in  delicto.{a)  This 
principle  is  obviously  just,  and  it  is  constantly  recognized  in  the 
English  High  Court  of  Admiralty.  (3  Roh.  Adm.  328.  4  Rob. 
Aam.  80.  6  Rob.  Adm.  66.)  No  such  notice  is  shown  in 
this  case,  and  therefore,  judging  from  what  appears  before  us, 
I  should  deem  the  capture  unlawful.  I  am  aware,  however, 
that  we  are  not  prepared  to  judge  of  its  legality,  for  we  have  not 
the  evidence  before  us,  upon  which  the  prize  court  proceeded  ; 
and  it  would  be  unjust  to  arraign  the  sentence  without  being 
possessed  of  the  testimony.     If  the  knowledge  of  the  blockade 

(a)  If  the  inmranre  is  ''a^inst  all  risks,  blockaded  porU  and  Hittpaviola  excepted/ 
ft  Tesael  aailine  isnonuitly  for  a  blockaded  port,  is  covered  by  the  policy.  Yeatcn  v. 
<fVy,  5  Cranch^  &5. 
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NEW-VORK,  was  brought  h<ime  to  the  party,  the  condemnation  was,  un- 

^JJ^ll^J^J^    dc.ubtudly,  correct;  and  whether  it  was  or  not,  could  only  be 
Radcliit     deterinmed  by  the  evidence  at  the  trial,  which  consisted  oi 
^-  •*  sundry  examinations,  taken  in  preparatory,  in  the  cause,  as  alsc 

the  several  papers  and  documents  found  on  board  the  brig,  at 
the  time  oi*  the  capture,  and  delivered  into  the  registry  upoa 
oath/'  The  very  fact  of  being  caught,  as  this  vessel  was,  clos»e 
in  to  the  Portuguese  shore,  and  avowedly  bound  to  St.  LucaVj 
was  ground,  if  not  duly  explained,  from  which  to  infer  the  in- 
tent ;  especially,  if  the  vessel  was  studious  to  avoid  attention, 
instead  of  going  up  to  the  cruiser,  to  inquire  as  to  the  condition 

I  *  48  1  *of  the  port,  (a)  The  destruction  of  papers  has  been  held  to  be, 
of  itself,  "  evidence  for  condemnation,"  by  the  ordinances  both 
oi  France  and  of  the  United  States,  This  shows,  from  what  del- 
icate circumstances  an  inference  of  guilt  may  be  drawn  ;  and 
if  the  captain  knew  of  the  blockade,  and  meant  to  evade  it,  he 
had  approximated  sufficiently  towards  the  scene  of  action,  to 
render  himself  responsible.  Si  in  conjiniis  hostium  deprchend- 
antur,  prasumuntur  hostibus  adtehi.  ^U(E  enim  proxima  locis 
obsessis  deprehenduntury  nan  alia  ratione  pubUcaniur,  qnoin  quod 
ex  facto  tacite  ad  hostem  comtneandi  propositum  colligatur, 
{Bynk,  Q^uest.  J.  Pub,  b.  1.  c.  II.) 

On  the  first  point,  then,  I  am  of  opinion,  that  the  charge   to 
the  jury  was  incorrect. 

The  counsel  for  the  defendants  seem  to  admit,  that  the  actu- 
al existence  of  the  blockade  must  be  made  out  aflirmatively  by 
them.  They  are  correct  in  this  opinion ;  but  the  interest  of 
the  parties  to  the  policy  requires,  that  the  clause  in  ques 
tion  should  be  liberally  construed,  as  to  the  existence  of  a 
blockade,  so  lotig  as  the  blockade  was  not  a  mere  pretext,  and 
the  loss  actually  arose  by  reason  of  it.  If  the  vessel  had  been 
turned  away  from  the  port  by  a  cruiser,  on  the  allegation  of 
an  existing  blockade,  and  had  been  obliged  to  go  to  another 
port,  the  as.^ured  would  not  have  deemed  it  just,  to  have  been 
held  to  very  great  strictness  of  proof  in  making  out  the  exist- 
ence of  a  lawful  l>lockade.  Thti  parti(^s  to  such  contracts  have 
in  view  pliin  matters  of  fact,  whch  address  themselves  to  the 
senses,  an  I  aiTect  the  voyage,  rather  than  difficult  inquiries  into 
the  lawfuhiess  of  the  c.iusi^s  which  produce  the  exercise  of 
power.  What  combination  of  facts  will  amount  to  a  naval 
bio  kade,  ha-?  been  a  subject  of  much  dispute.  It  was  a  point 
in  issue  botvveen  England  and  the  Baltic  confederacy.  The 
parties  to  the  policy  did  not,  probably,  mean  to  involve  them- 
selves deeply  in  this  inquiry.     A  blockade  upon  the  most  en- 

[  *49  J  larged  definition  which  has  been  allowed  by  any  *of  the  au- 

t'lorities  upon  publ  c  law,  and  with  adequate  means  to  carry  it 
i".t>  execution,  \v  >iiM  produce,  as  to  tlie  contract  in  question, 
;/;  'j  .  .Tw.f.;  r^,,  «  -I'l  tj^o  mischief  of  the  most  le<;itimale  block- 
ade.    But  whatever  definition  we  may  adopt,  as  being  within 

(u)  Vid.  FiUnmmont  v.  Newport  Itu,  Co.  4  Cranch,  199. 
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the  meaning  of  the  policy,  is  not  a  point  material  in  this  case ;  NEW-YORK 
for  the   testimony  proves  the  existence  of  a  blockade  in  its  ^J^J^I;!]^^^ 
strictest  form.     I  shall  now  proceed  to  examine  the  facts  with     RAi»GLirF 
this  view.  ^^^^  ^^^  ^ 

2.  The  jury  appear  to  have  concurred  instantly,  and  without 
leaving  the  bar,  in  the  opinion  of  the  judge,  that  the  blockade 
of  St.  Lucar  was  not  shown.  But  it  appears  to  me,  that  the 
weight  of  evidence  was  decidedly  the  other  way;  and  that  it 
preponderates  so  strongly,  that  the  verdict,  for  that  cause  alone, 
ought  to  be  set  aside. 

The  sentence  of  condemnation  by  the  Court  of  Vice- Admi- 
ralty contains  the  express  allegation,  that  St.  Lucar  was  block- 
aded, not  nominally,  but  de  facto ;  and  the  vessel  and  cargo 
were  condemned  for  an  attempt  to  violate  it.  This  sentence 
will  be  acknowledged  to  be  presumptive,  or  prima  facie  evi- 
dence of  the  fact,  and  it  stands  as  good  proof  until  that  pre- 
sumption be  destroyed.  The  testimony  delivered  at  the  trial 
appears  to  me  to  confirm  it. 

Jabez  Laveit  entered  St.  Lntcar^  on  the  4th  of  February^ 
1308,  which  was  only  seven  or  eight  days  after  the  capture ; 
and  a  fact  attending  his  getting  in,  furnishes  some  light  on  the 
subject.  He  kept  close  in  shore  off  Cape  St,  Mary;  and  after 
he  had  passed  it,  he  continued  so,  when  he  saw  two  frigates  in 
the  same  direction  with  himself,  and  he  then  altered  his  course. 
When  he  arrived  at  St.  Lucar,  he  found  that  both  that  port 
and  Cadiz  were  considered  to  be  blockaded  ;  and  so  continued 
to  be  considered  for  the  two  months  that  he  staid  there  ;  and 
he  was  told  that  the  blockading  squadron  might  be  seen  almost 
every  day.  When  he  came  out,  he  saw  the  fleet  of  29  sail  to 
the  southward,  and  he  escaped  in  the  *night  unnoticed.  No  [  *  50  J 
proof  can  be  stronger  than  this  of  a  blockade,  in  fact,  during 
the  months  of  February  and  March,  1 898,  and  it  is  carried 
back,  in  point  of  time,  to  within  a  few  days  of  tlie  capture. 
Who  can  know  more  certainly  of  the  truth  of  the  blockade 
than  the  inhabitants  of  the  port  who  are  the  victims  of  it  I 
Richard  Bailey  was  at  Cadiz,  during  the  month  of  January, 
1808,  and  only  15  miles  from  St,  Lucar,  and  he  says,  it  was 
then  universally  understood  that  bpth  Cadiz  and  St.  Lucar 
ivere  blockaded,  and  that  the  same  ships  which  blockaded 
Cadiz  would  be  employed  to  blockade  St.  Lucar,  if  intended 
to  be  blockaded ;  that  small  vessels  were  stationed  off  St, 
Mary^s,  more  effectually  to  enforce  the  blockade,  and  the  cruis- 
ing of  small  vessels  occasionally  extended  there.  That  the 
blockade  was  more  strictly  enforced  in  the  months  of  January^ 
February,  and  March,  1808,  and  that  the  reason  of  including 
St.  Lucar  in  the  blockade  was,  that  cargoes  landed  there  were 
conveyed  in  boats,  along  shore,  to  Cadiz. 

These  two  witnesses,  being  upon  the  spot,  spoke  from  what 
they  saw,  and  from  what  was  known  at  the  places  invested. 
Their  testimony,  therefore,  is  much  stronger,  and  will  weigh 
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NEW- YORK,  more  in  the  scale  of  evidence,  than  that  of  many  witnesses  not 

^J]J^}[;J5!|^  present,  and  who  testify  only  to  a  distant  hearsay. 
RxDCLipr         The  letter  of  Mr.  Vanning  to  Mr;  Pinkney,  of  the  8th  of 

ij  ^  l'  Q  January,  1808,  would  have  still  further  corroborated  the  proof 
of  the  blockade,  as  it  was  decisive  evidence  of  the  intention 
of  the  English  government  to  include  St,  Lucar  in  the  blockade 
of  Cadiz^  and  to  carry  the  blockade,  at  the  entrances  of  those 
ports,  into  ^^the  most  rigorous '^  eflTect  This  letter,  I  think, 
ought  to  have  been  admitted  in  evidence.  It  appears  to  have 
been  printed  at  the  city  of  JVoihingtony  by  persons  whom  tlie 
defendants  offered  to  show  were  printers  to  Congress,  and  to 
have  composed  part  of  a  set  of  public  documents  transmitted 

1*^1]  to  Congress,  by  the  president  of  the  United  States,    *A  greater 

strictness  of  proof,  in  respect  to  such  public  matters  of  state, 
and  when^tliey  are  introduced  collaterally,  and  not  as  matter 
of  fact  in  is<»ue,  would  be  inconvenient,  and  is  not  now,  in 
practice,  required.  Thus  in  the  case  of  TAe  King  v.  Holty 
(5  Term  ti^.p.  436.)  the  K.  B.  held  that  the  London  Gazette 
was  pri/H4i  facie  evidence  of  matters  of  state ;  and  in  Talbot  v 
Seaman^  (I  Craneh,  38.)  a  French  decree  was  allowed  by  th<.* 
Supreme  Court  of  the  United  States  to  be  read,  upon  no  higlK.r 
proof  than  that  which  attended  the  letter  in  question. 

To  prove  the  non-existence  of  the  blockade,  the  plaintiffs 
relied  on  the  depositions  of  the  captain  and  mate  of  the  ca|>- 
Ivred  vessel.  The  captain  states,  that  when  he  was  taken,  off 
Cape  St.  Mary,  and  within  two  leagues  of  the  shore,  the  Eng^ 
tish  fleet,  intended  for  the  blockade  of  Cadiz,  was  blown  off, 
and  was  upon  the  coast  of  Barhary,  at  the  distance  of  90  or 
100  miles  from  Cape  St.  Mary.  How  he  discovered  that  fact 
does  not  appear,  otherwise  than  by  the  assertion,  that  when  ho 
joined  the  fleet  in  his  captured  brig,  he  found  it  there;  but  he 
does  not  tell  us  of  the  precise  time  at  which  he  joined  it,  nor 
of  the  date  of  the  storm  which  blew  off  the  squadron,  not 
whether  the  whole  fleet  was  carried  off,  so  as  to  leave  no  cruis- 
ers  behind.  The  fact  of  the  dispersion  of  the  fleet  could  not 
have  been  known  to  the  Imogene,  at  the  time  of  the  capture  ; 
for  he  says  that  the  prize  was  directed  to  the  fleet  "  off  Cadiz.'^ 
[f  this  momentary  dispersion  of  the  fleet,  by  a  storm,  is  to  be 
relied  upon,  as  a  suspension  of  the  blockade,  the  captain  ought 
not  to  have  reposed  on  a  general  assertion,  but  he  ought  to 
have  set  forth  dates,  and  all  the  circumstances,  with  the  utmost 
precision.  The  deposition,  as  it  stands,  is  to  be  read  with 
jealous  eyes ;  for,  as  was  observed  on  another  occasion,  "  mas- 
ters have  a  direct  interest  to  raise  a  blockade  as  soon  as  pos 
sible ;  therefore,  their  affidavits  come  with  a  dead  weight  about 
[  *  5:i  J  them,  that  very  much  *sinks  their  credit."  The  deposition  of 
the  mate  directly  contradicts  the  fact  of  the  dispersion  of  the 
fleet,  for  he  says,  that  he  went  in  the  lugger,  in  company  with 
the  William  Tell,  until  they  came  up  with  the  fleet,  "  before 
Cadiz ; "  and  that  the  William  Tell  was  then  put  in  charge  of 
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Mxne  other  vessel,  and  he  '^  proceeded  with  the  lugger  for  new-york. 
Gibraltar;  and  that  soon  thereafter  they  were  overtaken  by  a  ,^^^1^^}^ 
violent  storm,  which  drove  them  upon  the  coast  of  Morocco^     Radcliff 
in  Africa?^     Both  he  and  the  captain  say,  that  they  did  not  u       i"    c« 
know  or  hear  of  the  blockade  of  St.  Lucar.   But  as  this  is  mere 
negative  proof,  and  founded  on  hearsay  abroad,  it  cannot  be 
entitled  to  any  consideration,  in  opposition  to  positive  evidence 
«>f  the  blockade  furnished  by  witnesses  on  the  spot.     And  to 
show  what  little  weight  is  due  to  such  loose  reports,  the  mate 
has  incautiously  mentioned,  as  an  instance  of  the  freedom  of 
the  port  of  Si.  Lvcar  from  blockade,  the  very  case  of  the  Conr^ 
neeticut,  which  Captain  Lovett  commanded,  and  which,  as  we 
have  seen,  got  in  by  chance,  and  at  imminent  hazard,  on  the 
4th  of  February^  1808,  and  afterwards  escaped  from  the  port 
in  the  night,  when  a  fleet  of  29  sail  were  to  be  seen  from  the 
harbor. 

This  is  all  the  material  testimony  on  the  question  of  the 
blockade ;  and,  in  my  judgment,  it  establishes  the  fact  beyond 
controversy. 

That  the  naval  force  employed  was  competent,  both  from 
its  amount  and  situation,  to  create  the  blockade  of  St.  LMcar^ 
cannot  well  be  doubted,  even  if  we  resort  to  the  most  favorable 
definitions  of  a  blockaded  port.  There  was,  at  one  time, 
twenty-nine  sail  counted.  The  squadron  was  in  daily  sight  of 
the  port  It  had  no  other  fleet  within  its  enclosure  to  contend 
with,  but  tlie  feeble  remains  of  the  action  of  Trafalgar.  It  had 
frigates  and  smaller  vessels  cruising  quite  up  to  the  Cape  of 
St.  Mary;  and  every  witness  who  speaks  on  the  subject,  proves, 
by  the  facts  which  he  details,  that  it  must  have  *been,  at  all  [  ^  ^^^  t 
times,  hazardous  to  enter,  against  the  consent  of  the  blockading 
squadron.  The  only  thing  required  by  the  convention  of  the 
Baltic  powers,  in  the  year  1780,  to  constitute  a  blockaded  port, 
was,  that  there  should  actually  be  a  number  of  enemy's  ships 
stationed  near  enough  to  make  an  entry  evidently  dangerous ; 
and  the  definition  in  the  ordinance  of  Congress,  in  the  year 
1781,  is  to  the  same  effect.  And  it  is  worthy  of  observation, 
that  this  ordinance  makes  it  lawful  to  take  and  condemn  all 
vessels  of  all  nations  '^  destined  to  any  such  port,"  without 
8a]ring  any  thing  of  notice  or  proximity.  (JoumalSf  vol.  7.  186.) 
In  the  subsequent  convention  of  the  Baltic  powers,  in  the  year 
1800,  and  which  was  signed  by  Rtissia  and  Sweden,  in  Decem- 
ber of  that  year,  the  definition  is  to  the  same  purpose.  It  is 
**  where  the  disposition  and  number  of  the  ships  shall  be  such 
as  to  render  it  apparently  hazardous  to  enter."  When  this  is 
the  case,  they  admit  (art.  4.)  an  entry  without  notice,  to  be 
equal,  in  point  of  violation  of  neutrality,  to  an  attempt  to  enter 
by  force  or  artifice,  after  notice.  {N.  A.  Register,  for  1801, 
tit.  Public  Papers,  126.)  I  have  the  more  readily  alluded  to 
these  descriptions  of  a  naval  blockade,  because  the  same  defi- 
aition  was  incorporated  into  the  convention  between  Great 
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NEW-YORK,  Britain  and  Russia^  in  1801,  and  the  principle  of  that  trea^ 
Nov.  1810.     i^g^g  \yQ^^  declared  by  the  Court  of  Errors,  in  the  case  of  Vo$ 

^"JJ^^^i]^^  fy  Graves  v.  The  United  Ins.  Cotnpany,  (2  Johns,  Cas.  475.)  to 
V.  merit  *'  high  respect  from  all  neutral  powers."     I  ought,  how- 

»'•  -T.  Ills.  Co.  ^^^^^  ^^  observe,  that  the  doctrine  of  blockade,  as  uniformly 
laid  down  by  Sir  fVilliam  Scotty  though  accompanied,  as  it 
ought  to  be,  with  extreme  sharp-sightedness  as  to  cases  of  fraud, 
,  is  much  more  just  and  liberal  than  the  precedents  which  I  have 
cited.  Not  one  of  those  efforts  to  define  or  to  check  the  abuse 
of  the  right  of  blockade,  speak  of  the  necessity  of  any  previous 
notice.     They  seem  to  charge  the  neutral  with  constructive 

[  *  54  ]  knowledge  *of  his  duty  and  of  his  feult,  arising  out  of  the  very 
existence  of  the  blockade;  and,  upon  their  principles,  the 
JVilliam  Tell  must  have  been  rightfully  condemned. 

But  if  the  fact  of  the  dispersion  of  the  fleet  by  a  storm  had 
even  been  made  out,  (and  this  is  the  main  circumstance  on 
which  the  plaintiffs  rely,)  it  would  not  have  altered  the  ca.se.. 
Such  an  accidental  removal  of  the  fleet  does  not  suspend  the 
blockade,  provided  the  fleet  uses  all  due  diligence  to  reassume 
its  station.  That  such  was  the  case  here,  cannot  be  doubted ; 
for  on  the  4th  of  February,  when  Captain  Lovett  entered  iSlf. 
Lucar,  he  found  two  frigates  on  his  track,  and  the  port  was 
then  considered  as  blockaded,  and  the  fleet  was  to  be  seen 
daily.  If  the  neutral  arrives  before  the  port,  when  the  block- 
ading squadron  is  driven  off,  and  he  is  ignorant  of  the  cause 
of  the  removal  of  the  force,  he  is  not  answerable  for  a  breach 
of  the  blockade.  I  have  no  doubt  of  the  solidity  and  justness 
of  this  principle.  But  if  he  knows,  or  is  fairly  chargeable  with 
notice  of  the  cause  of  the  absence  of  the  fleet,  and  that  cause 
be  an  accidental  dispersion  by  winds  or  storms,  an  attempt  to 
.  take  this  opportunity  to  enter  and  to  carry  provisions  to  the 
besieged,  would  be  a  fraud  upon  belligerent  rights,  and  a  breach 
of  blockade.  It  would  be  taking  an  unjustifiable  part  in  the 
contest,  which  no  candid  neutral,  bound  to  good  faith,  would 
advise,  and  which  no  belligerent  power  would  tolerate.  Though 
ignorance  of  the  cause  of  the  removal  of  the  investing  force 
will  excuse  the  neutral,  yet  the  blockade  is  still  recognized  by 
the  law  of  nations  as  existing.  This  is  said  to  be  so  laid  down 
by  all  the  writers  who  treat  on  the  subject.  Hubiler^  who 
carried  as  far  as  any  writer  the  extension  of  neutral  claims, 
admits,  that  the  belligerent  may  use  the  most  rigorous  rights 
of  war  towards  those  who  act  with  ill  faith  relative  to  besieged 
^^  J  .  places ;  he  says,  that  this  ill  faith  must  always  exist  in  the  *case 
of  neutral  vessels  approaching  a  blockaded  port;  and  he  men- 
tions, with  apparent  approbation,  the  case-cited  by  Grotius  from 
Plutarch,  of  the  execution  of  the  master  of  a  vessel,  who  was 
taken  carrying  provisions  to  Athens,  which  was  at  that  time 
besieged.  (De  la  saisie  des  pdtimens  neiUres^  tom.  1.  p.  87. 
115,  116.)  If  a  storm  drives  a  neutral,  in  spite  of  himself, 
within  the  confines  of  a  blockaded  port,  he  is  excusable,  and 
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ffould  uot  be  subject  to  forfeiture ;  and  is  it  not  just  that  the  new-york, 
same  physical  necessity,  which  would  excuse  the  one,  should     ^°^*  ^^^^' 
not  operate  to  the  prejudice  of  the  other  ?     Here  the  belligerent     iudcliff 
might  say,  Hanc  veniam  damns  petimmque  vicissim.  ^* 

The  case  of  Williams  v.  Smith,  (2  Caines\  1.)  does  in  no 
respect  deny  or  contradict  this  principle.  The  general  lan- 
guage there  used  was  applicable  only,  and  so  intended,  to  the 
fact  before  the  court,  of  a  blockade  raised  *^  in  consequence  of 
a  naval  expedition."  Nothing  was  said  by  the  court  of  the 
suspension  of  a  blockade  by  a  storm.  The  facts  did  not  call 
for  an  opinion,  or  direct  the  attention  of  the  court  to  that 
point ;  and  the  distinguished  counsel  (a)  who  took  the  lead  for  ^ 
the  plaintiff  in  that  cause,  admitted,  upon  the  argument,  that 
if  the  position  was  abandoned  by  stress  of  weather,  and  there 
was  a  continual  endeavor  to  return,  the  blockade  was  to  be 
considered  as  existing  in  full  force.  This  opinion  I  am  free 
to  cite  as  a  great  authority,  for  the  author  of  it  was  a  profound 
jurist,  and  as  honest  and  able  a  statesman  as  any  country  ever 
produced;  and  I  well  recollect  that  he  contended,  on  that 
occasion,  for  the  value  of  neutral  rights,  and  for  just  limits  to 
the  pretensions  of  blockade,  with  such  solidity  of  argument, 
such  comprehension  of  principle,  and  such  persuasive  elo- 
quence, as  to  command  the  tribute  of  admiration  which  was 
so  uniformly  due  to  his  exalted  endowments.  In  the  case  of 
*Vos  fy  Graves  y.  The  United  Ins,  Company,  already  men-  [*56J 
tioned,  the  same  point  was  incidentally  noticed  in  the  Court 
for  the  Correction  of  Errors ;  but  the  court  observed,  "  that  it 
was  unnecessary  to  give  an  opinion  on  the  case  of  an  actual 
attempt  to  enter  a  port  during  the  interruption  of  the  blockade, 
by  reason  of  the  blockading  squadron  being  blown  off."  This 
express  reservation  in  the  opinion  of  the  court  shows,  at  least, 
that  the  point  was  not  deemed  clear  in  favor  of  the  neutral 
pretension,  if  any  such  pretension  was  ever  seriously  asserted. 
And  I  anri  persuaded,  that  that  high  court  of  judicature  (had 
its  opinion  been  required)  would  not  have  laid  down  so  lax  a 
rule  of  moral  conduct,  as  to  justify  a  neutral  in  knowingly 
availing  himself  of  the  accidental  dispersion  of  a  blockading 
squadron  by  a  tempest,  to  carry  succors  to  a  besieged  port.(a) 

(•)  The  late  General  HamUtan.  « 

(b)  The  following  extract  of  a  letter  from  Mr.  MarshaUf  Beoretary  of  state, 
(now  chief  justice  of  the  Supreme  Court  of  the  United  Sta^r,)  to  Mr.  King,  the 
American  minister  at  London,  dated  September  20, 1799,  shows  the  opinion  of 
our  iroyemment  on  this  subject : — 

"  The  right  to  confiscate  vessels  bound  to  a  blockaded  port,  has  been  unrea- 
sonably extended  to  cases  not  cominj^  within  the  rule,  as  heretofore  adopted. 

'^  On  principle  it  might  well  be  questioned,  whether  this  rule  can  be  applied 
to  a  place  not  completely  invested  by  land  as  well  as  by  sea.  If  we  examine 
the  principle  on  which  is  founded  the  right  to  intercept  and  confiscate  supplies 
designed  ror  a  blockaded  town,  it  will  be  difficult  to  resist  the  conviction,  that 
itft  extension  to  towns  invested  by  sea  only,  is  an  unjustifiable  encroachment 
on  the  rights  of  neutrals.  But  it  is  not  or  this  departure,  which  has  received 
MUictioB  from  practice,  that  we  mean  to  complain.    It  is,  that  ports,  not  effect 
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NEW-YoicK,      *The  blockade  beins  established,  the  verdict  in  each  cause 
^J^^^^^J^^^  18,  in  every  point  of  view,  against  law  and  evidence,  and  ought 
Watson      to  bc  Set  aside  and  a  new  trial  awarded,  with  costs  to  abide 
--      7'     _     the  event  of  the  suit. 

New  trial  granted.(a) 

(«)  These  causes  were  tried  a  second  time  on  the  21  st  December j  1811,  with 
the  advantage  of  some  additional  evidence,  at  the  sittings  in  ^eir-York,  before 
Mr.  Justice   fan  Jfess^  when  the  jury  aran  found  for  the  plaintiff,  on  the 

Si>nnd  that  St,  Luear  was  not  blockaded,  fhe  learned  judge  having  instructed 
em  thatf  if  they  doubted  in  regard  to  that  fact,  their  verdict  should  be  agrainst 
the  company.  New  trials  were  again  awarded  on  the  ground  that  the  T«nxlicl 
was  against  evidence,  and  of  a  misdirection.    Vid.  9  Johns.  R^,  277. 


Watson  against  The  Marine  Insurance  Compant. 

m^xZV^i!^m  THIS  was  a  policy  of  insurance  on  the  ship  Two  Marys^ 
\fw-York,  un-  "at  and  from  Neiv^York^  until  she  should  be  safely  arrived  at 
riv^%*r&';  Nantz.''  At  the  foot  of  the  policy,  which  was  dated  December 
The  policy  con-  10th,  1807,  there  was  the  following  written  clause:  "War- 
lo^hxg  clause']  ^nted  by  the  assured  Amencan  property,  (proof  whereof  to 
•'\Va?raniednot  be  rcfjuired  here  only,)  and  not  to  abandon,  in  case  of  capture 
cas*of"capture  ^'  detention,  until  six  months  after  advice  thereof  is  received 
ordeiention,un-  at  this  office,  or  Until  after  condemnation  ;  also  free  from 
aLr*  Tdvice  seizure  or  detention  in  port,  and  not  to  abandon  in  conse- 
ihcreof,  or  until  quencc  of  being  turned  away,  for  having  been  carried  into  any 
[  *  58  ]  British  port,  or  going  into  any  British  *port,  from  any  other 
^so^/?ee^7roL  ^^"^^'  ^^  tumcd  away,  leave  given  to  go  to  another  port  not 
^ehLrZldetfn-  blockadcd."     The  ship  was  valued  at  10,000  dollars. 

tion  in  port,  and 

ID  consequence  ^^^h  blockaded  by  a  force  capable  of  completely  investing  them,  have  yet  been 
of  being  turned  declared  in  a  state  of  blockade ,  and  vessels  attempting  to  enter  therein  have 
away,     or    for  ^^^en  seized,  and  on  that  account  confiscated. 

havinar))eencar-       '*  This  is  a  relaxation  proceeding  directly  from  the  governnfent,  and  wliich 
ried    into    any  may  be  carried ,  if  not  resisted,  to  a  very  injurious  extent.     Our  merchants  have 
British    port/'  greathr  complained  of  it,  with  respect  to  Cadiz  and  the  ports  of  Holland. 
^'  "  If  the  effectiveness  of  the  blockade  be  dispensed  with,  then  every  port  of 

The  ship  sailed  ^11  the  belligerent  powers  may,  at  all  times,  be  declared  in  that  state,  and  the 
i^hJ%±thnf^  commerce  of  neutrals  be  thereby  subjected  to  universal  capture.  But  if  this 
bir  18(Mt  Md  P^'^ciple  be  strictly  adhered  to,  the  capacity  to  blockade  will  be  limited  by  Uie 
during  the  voy-  ^^^^^  ^^^^^  ^^  ^^^  belligerent,  and  of  consequence,  the  mischief  to  neutral 
age  was  visited  commerce  cannot  be  very  extensive.  4t  is,  therefore,  of  the  laat  importance  to 
by  two  British  neutrals,  that  this  principle  be  maintained  unimpaired. 

cruisers,  who  "  I  observe  that  you  have  pressed  this  reasoning  on  the  British  minister,  who 
endorsed  her  replies,  that  an  occasional  absence  of  a  fleet  from  a  blockaded  port  ought  not 
register,  forbid-  to  change  the  state  of  the  place. 

ding  her  to  en-  ««  Whatever  force  this  observation  may  be  entitled  to,  where  that  occasional 
ter  any  port  of  absence  has  been  produced  by  accident,  as  a  storm,  which  for  a  moment  blows 
Havi'n^^^inet  ^^  ^^  ^®^^*  *°*^  forces  it  from  its  station,  which  station  it  immediately  lesuines ; 
with  a  ffsle  of  ^.  *™  persuaded,  that  where  a  part  of  the  fleet  is  applied,  though  only  for  a 
wind  ana  being  time,  to  other  objects,  or  comes  into  port,  the  very  principle  requiring  an  eflec- 
near  BelU-Isle,  ^^^  blockade,  which  is  that  the  mischief  can  then  only  be  coextensive  wiili  the 
she  went  there  naval  force  of  the  belligerent,  requires,  that  during  such  temporary  absence, 
for  a  pilot,  and  the  commerce  of  neutrals  to  the  place  should  be  free." 
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The  cause  was  tried  at  the  June  sittings,  1810,  before  Mr.  aew-york, 
Justice  Yates.    The  preliminary  proofs  were  admitted ;  and  a     ^**^*  ^^^^' 
verdict  was  taken  for  the  plaintiff,  by  consent,  for  15,000  dol-  ^^"watmiT^ 
lars,  subject  to  the  opinion  of  the  court,  on  the  following  case,  »      | '    ^ 
with  liberty  to  either  party  to  turn  the  same  into  a  special     ^'^'   ^^' 
verdict.  ^  ^a|  .<'^^^  ^y 

The  ship  sailed  from  New-York  the  85th  December,  1807.  er^'^erthTi^' 
On  the  10th  January^  1808,  she  was*visited  by  two  British  ^r.***«  '^'an/i;  ^ 
ships  of  war,  who  endorsed  her  register,  forbidding  her  to  token  in  a  pUoi^ 
proceed  to  any  port  in  France,  or  under  its  dependendes.  she  lay  to  about 
After  meeting  with  a  heavy  gale  of  wind,  and  cutting  away  a"ica^e^rrcm 
some  spars,  she  made  for  Belle-Isle,  in  order  to  take  in  a  pilot,  *'***"*»  ^^  ^^^ 
and  was  again  boarded  by  an  English  schooner,  but  not  show-  mile*  "  from 
inff  her  papers,  the  ship  was  permitted  to  proceed,  and  arrived  ^""'*'  ^wlF 
ofl  tlie  ^ore  of  Belle-hie^  the  89th  January,  and  took  in  a  pilot,  tha?^  the  ship 
beinff  about  a  leairue  and  a  half  from  the  principal  fort.  The  ^^"'^  "?'  **^*^'? 
ship  being  about  dO  miles  from  Nantz,  and  the  weather  thick,  while  in  this  sit- 
so  that  she  could  not  proceed,  she  lay  to  under  the  protection  "/a*°°'  ^^^  * 
of  the  grand  fort,  for  fear  of  being  boarded  again  by  English  haiP^froi^r  the 
cruisers,  having  been  chased  by  them,  and  two  cruisers  were  ^^^''^^ari  '°?d 
laying  to,  off  each  end  of  the  island.  The  ship  lay  to,  for  reach  of  cannon 
about  an  hour,  almost  within  reach  of  ^cannon  shot,  when  she  [  *  59  ] 
was  boarded  by  an  armed  boat  from  the  port  of  BeUe-Isle,  the  ^^o^  ^^^  ^^9 
officer  of  which  being  informed  that  the  ship  had  been  visited  ^ssion  of  ify 'a 
by  the  English,  look  command  of  the  ship,  and  carried  her  Frettch  armed 
within  pistol  shot  of  the  fort,  and  there  anchored  her.  The  ncd'  in*  under 
captain  was  then  told  by  the  commandant,  of  the  Milan  decree  J^«  g«ns  of  the 
of  the  17th  December,  1807,  and  that  the  ship  was  good  prize.  Haimcd  as^'a 
The  captain  was  prevented  from  returning  to  the  ship,  which  p™  >  ■?'•  ^^s" 

J.  *^^iji*.it7f  -I  ^  *  attcnvards  con- 

was  aismantlect  by  the  rrencn.  demued,  under 

The  captain  expended  6,348  livres,  in  travelling  from  one  **>«  ^^*^  »J«- 

place  to  another,  about  the  ship's  business,  and  sohciting  her  j^e^erfiscs, 

restoration ;  which  expense  was  necessarily  incurred.  tTit**  d^  "*l  *^^" 

By  permission  of  the  council  of  prizes  at  Paris,  the  cargo  Bratsk    ^ 


cruiser. 


was  delivered  to  the  consignees,  upon  their  giving  security  to  ^^^^  ^^  ^^^^ 
abide  the  event  of  the  trial.  aseizurTord^ 

A  part  of  the  account  of  expenses,  being  the  12th  charge  JJi"[ii°"|^^J^'^' 
of  705  livres,  was  incurred  by  the  captain's  going  to  Belle-Isle,  bgoftbedauM 
to  attend  to  the  delivery  of  the  cariro ;  but  all  the  other  charges  '"  ,^J  policy, 
m  the  account  were  for  expenses  incurred  about  the  busmess  sured  were  en- 
of  the  ship  only,  and  were,  in  the  belief  of  the  captain,  who  tiiie<i  to  recover 

.    '^  /    1       .  •    I  /•      ^1  1-  r-.i_      for  a  total  loss, 

was  a  witness  at  the  trial,  necessary  for  the  preservation  ot  the  and  also  for  the 
ship,  and  in  order  to  obtain  her  release.    The  vessel  was  con-  expenses  of  the 

^  ^  captain,  in  en- 

deavoring to  ob- 
tain the  release  and  restoration  of  the  ship ;  wbidi  included  wof^et  of  the  captain,  from  the  time  he 
left  the  ship,  until  his  arrival  at  New-York;  his  passage  money,  with  commissions  and  interest ;  but  the 
insurer  oo  the  sbtp  is  not  liable  for  any  expense  specifically  and  exciusivelv  for  the  benefit  of  tbo-fargn,  no^ 
lor  aaj  aum  per  diitm^  agreed  by  the  owner  to  be  allowed  the  captain  while  in  port. 

The  insured  may  recover  above  the  sum  insured,  for  the  expenses  of  labor  and  travel  for  the  defeace 
and  recovery  of  tlJe  properly  insured  5  and  where  expenses  are  incurred  for  ifcc  recovery  of  the  ship,  the 
insared  may  recover  the  whole  amount  against  the  insurer  00  the  ship,  though  the  freight  and  cargo  should 
be  incidentally  benefited,  and  ought  to  contribute  in  proportion  ;  leaving  the  nisorer  00  tie  ship  to  recover, 
if  he  can,  of  the  owners  or  insurers  of  freight  and  cargo,  for  their  contributory  share*. 
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NEW-YORK,  demned  the  15th  December ^  1808,  under  the  MUan  decree,  for 

^JU^J[;J^J^  having  been  visited  by  English  cruisers ;  and  the  decree  was 
Watsojt      executed  on  the  26th  March  following,  until  which  time  the 

M      Li    Co  ^^^^  attended  to  the  preservation  of  the  ship,  under  the 

'  direction  of  the  council  of  prizes.     The  captain's  wages  for 

the  voyage  were  forty  dollars  a  month ;  and  by  agreement 

with  the  owner,  he  was  to  be  allowed  one  dollar  for  each  day 

be  remained  in  port*    * 

The  account  of  the  expenses  of  the  captain,  amounting  to 
2,469  dollars,  exhibited  by  the  plaintiff,  included  the  expenses 
of  travelUng  to  and  from  Paris  to  NatUz,  L*  Orient  and  Belle" 
Jffe,  boarding  and  lodging  at  the  different  places,  wages  of  the 

f  •  60  ]  captain  from  the  26th  AforcA,  *1809,  to  the  3d  August,  1809, 
when  he  arrived  in  New^York;  526  dollars,  being  the  amount 
of  his  allowance  of  one  dollar  a  day,  from  30th  January^  1803, 
to  9th  Jttfy,  1809;  200  dollars  paid  for  his  passage  back  to 
Neuf-York^  1,105  livres  left  in  the  hands  of  the  consignees,  to 
prosecute  an  appeal  to  the  council  of  state,  and  five  per  cent. 
commissions  on  the  amount  of  these  expenditures,  with  interest. 
It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  a  judgment  was  to  be  entered 
for  the  amount  of  the  verdict,  deducting  any  items  in  the 
account  of  the  captain's  expenses,  which  the  court  should  be 
of  opinion  the  plaintiff  was  not  entitled  to  recover  in  this 
action. 

This  cause  was  argued  on  paper,  by  consent 

Wells,  for  the  plaintiff. 

Colden,  for  the  defendants. 

The  points  raised  by  the  counsel  for  the  defendants  were, 

1.  That  the  vessel  was  seized  in  port,  within  the  true  intent 
and  meaning  of  the  policy. 

2.  That  the  stoppmg  at  Belle-hie  was  a  deviation. 

3.  That  the  amount  of  the  account  of  expenses  is  incorrect ; 
most  of  them  are  improperly  charged  against  the  insurers  on 
the  ship,  being  the  subject  of  general  average,  and  the  freight 
and  cargo  ought  to  boar  their  proportions.^ 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
counsel  for  the  defendants  object  to  ,the  recovery  in  this  case, 
and  contend, 

1.  That  the  vessel  was  seized  in  port  within  the  true  intent 
and  meaning  of  the  policy. 

2.  That  stopping  at  Belle-hU  was  a  deviation. 

[  •  61  ]  *3.  That  many  of  the  items  contained  in  the  account  annexed 

to  the  case,  were  not  chargeable  to  the  insurer  upon  the  ves- 
sel, and  that  th^y  were  at  least  the  subject  of  a  general  average, 
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Ok  chargeable  upon  the  ship,  freight  and  cargo,  in  due  propor-  new-vork, 
lions.  N''^-  ^81^- 

The  two  first  objections  are  without  any  plausible  force  Watsou 
The  ship  was  captured  by  a  French  armed  boat,  off  the  island  ^  I'  ^ 
of  BeUe-Ish^  and  tliirty  miles  from  the  port  of  Naniz.  The 
captain  states  that  he  went  to  BelU-Isle  for  a  pilot,  and  was 
chased,  under  the  lee  of  that  island,  by  two  English  vessels ; 
and  that  having  taken  a  pilot  on  board,  he  lay  to  for  an  hour, 
about  a  league  from  shore,  as  the  fog  was  so  thick  that  he 
could  not  proceed.  In  this  situation  he  was  taken;  and  there 
does  not  appear  to  be  any  well-founded  pretence  for  alleging 
that  he  was  then  in  port^  or  that  a  delay  of  one  hour  was  unne- 
cessary, or  amounted  to  a  deviation. 

With  respect  to  some  of  the  items  in  the  account,  the  objection 
is  well  taken.  The  12th  charge  of  705  livres,  arose  expressly 
on  account  of  the  cargo,  and  was  not  chargeable  to  the  ship. 
That  item  ought,  therefore,  to  be  deducted.  With  respect  to 
the  rest  of  the  charges,  they  may,  perhaps,  be  considered  as 
incurred  equally  for  the  benefit  of  the  ship  and  freight ;  and 
the  eleven  first  items  arose  before  the  captain  ceased  to  have 
charge  of  the  cargo,  and  were  therefore  incurred  in  laboring 
for  the  benefit  of  the  cargo,  as  well  as  for  the  ship  and  freight. 
All  these  subjects  of  insurance  were  equally  involved  in  the 
peril,  and  it  would  seem  to  be  just  that  the  ship  and  freight 
should  bear  these  expenses  in  due  proportions  throughout; 
and  that  the  cargo  should  bear  its  proportion  of  the  first  part 
of  the  expenses,  until  the  captain  ceased  to  have  any  fiirther 
concern  with  it.  But  this  nice  and  difficult  question  of  appor- 
tionment need  not  be  discussed  in  this  case,  for  the  captain 
declares  generally,  that  these  expenses  were  incurred  about 
the  business  of  the  ship.     The  labor  and  expense  were  incur-  • 

red  *for  the  recovery  of  the  ship,  notwithstanding  that  other  [  *  62  i 
subjects  might  incidentally  enjoy  the  result  of  the  effort.  The 
plaintiff  was  obliged  to  pay  and  bear  the  charges,  as  owner  of 
the  ship ;  and  according  to  the  decision  in  Maggrath  fy  Hig^ 
gins  V.  Churchy  (1  Caines,  215.)  he  is  entitled,  even  if  a  case 
for  contribution  existed,  to  recover  the  whole  of  it,  in  the  first 
instance,  of  the  insurer  upon  the  ship,  and  to  leave  it  to  him  to 
call  upon  the  owners  or  msurers  of  the  cargo  and  freight,  for 
their  contributory  shares.  The  decision  on  this  point  was 
afterwards  considered  by  the  court,  in  Vandenheuvel  v.  The 
United  Insurance  Company,  (1  Johns.  Rep.  412.)  as  a  settled 
rule ;  and  Pothier,  in  his  Traiti  du  Conirat  d^ Assurance,  No.  52. 
and  164.)  recognizes  it  as  an  established  doctrine.  There  is  no 
doubt  that  the  msurer  is  liable  beyond  the  sum  insured,  for  the 
expenses  of  "  labor  and  travel  for,  in,  and  about,  the  defence  and 
recovery  ofthe  property  insured;"  (a)  (1  CStime4,2d4.450.)and 

(«)  Jmmel  ^  al.  v.  Marine  Ins.  Co.  inTra,  p.  4SUL  BfBru  e  v.  Marine  Tns.  Co,  infra. 
433.  Barker  v.  Phamix  Ine.  Co.  8  Joknt.  Rep,  90f7,  FiancU  v.  Ocean  £u.  Co,  6 
Cowen.40i. 
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NEW-YORK,  the  captain  proves  in  this  case,  that  the  expenditures,  subject 
_^2^!2!^  to  the  above  exceptions,  were  necessarily  incurred  about  the 
business  of  the  ship,  and  of  her  only.  The  principal  objection 
is  to  the  last  charge  of  526  dollars,  for  the  captain's  port  pay. 
Was  this  an  expense  incurred  in  travelling  or  laboring  for  the 
recovery  of  the  ship  f  It  was  proved,  that  this  was  '^  an  allow-* 
ance  by  agreement  with  the  plaintiff,  of  one  dollar  per  day,  for 
each  day  he  remained  in  port."  This  is  an  exira  allowance 
for  discharging  the  cargo,  and  procuring  freight,  and  attending 
to  the  interests  of  the  owner,  after  the  vessel  has  arrived  in 
port ;  and  it  does  not  seem  to  come  within  the  meaning  of  the 
allowance  granted  by  the  policy.  The  plaintiff  might,  by 
agreement,  have  allowed  the  captain  20  dollars  a  day,  instead 
of  1  dollar,  while  he  was  in  port ;  and  ought  the  defendants  to 
be  responsible,  beyond  their  subscription,  for  such  extraordi- 
nary contracts  f  The  clause  in  the  policy  ought  to  be  confined 
to  expenditures  arising  directly  from  a   prosecution  of  tlie 

I  "^  J  express  objects  for  which  it  *was  introduced.  The  court  are  not 
informed  by  the  case  of  anv  established  rule  or  usaee  on  this 
subject;  and  standing  as  the  charge  does,  upon  the  naked 
fact  of  an  allowance  by  agreement,  without  the  particulars  of 
that  agreement  being  given,  it  ought  not  to  form  part  of  the 
recovery.  The  last  charge  and  the  12th  charge  being  de- 
ducted from  the  verdict,  the  plaintiff  is  entitled  to  judgment 
for  the  residue. 

Judgment  accordingly. 


Caswell,  qui  tam^  ^c.y  against  Allen. 

iiie  act  ofthe  THIS  was  an  action  of  debt,  brought  against  the  defendant, 
M  of  ApHi,  as  supervisor  of  the  county  of  Cayuga^  for  neglecting  and 
c.  iiis.)  dfrecu  refusing  to  levy  and  raise,  by  tax  on  the  fireeholders  and  inhab- 
inar  tbe  super-  itants  of  the  county,  a  sum  not  exceeding  800  dollars,  for  the 
coumy  o^  Cay-  Purposc  of  building  a  fire-proof  clerk's  office,  near  the  court* 
utra  to  raise  a  housc,  &c.,  pursuaut  to  the  directions  ofthe  act  ofthe  legisla^ 
SL^ITrSTpuN  ture,  passed  the  8d  of  April,  1807.  (Sess.  30.  c.  122.)  The 
pose  of  building^  declaration  contained  three  counts.  The  first  count  stated, 
clerk's  '^o^ffice,  that  by  an  act  of  the  legislature,  passed  the  20th  of  March, 
&c.,  is  majj^a-  1807,  (sess.  30.  c.  43.)  entitled  "  An  act  more  effectually  to 
anT'  UHind  to  compcl  the  supcTvisors  of  the  towns,  in  the  diffisrent  counties 
execute  it  with-  jn  the  State,  to  raise  such  sums  of  money  as  they  are  directed 
the  su^)^'msors,  to  raisc  and  levy,  by  acts  of  the  legislature,"  it  was  enacted, 
who  81  their  an-  "that  lu  all  cascs,  whcrc  the  supervisors  in  any  county  shall 

nual  meeting,  in  *  ^  ^ 

NovembfTf 

1808,  refused  to  raise  money  for  thai  purpose,  were  heM  liable  to  an  aetioa  for  the  peaaHy  ffhrea  bj  the 

act  of  the  20th  of  March,  1807,  (sess  SO.  c.  43.)  for  neglecting  and  refusing  to  levy  and  raise  ine  money  b? 

tax. 
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be  directed  by  law  to  raise  moneys,  for  the  erection  of  public  new-york, 
buildings,  or  other  purposes,  and  shall  neglect  or  refuse  to  raise  ^^*  ^^^^' 
the  sum,  &c.,  every  supervisor  neglecting  or  refusing,  ^c. 
shall  forfeit  and  pay  the  sum  of  250  dollars,  one  moiety  thereof 
to  the  use  of  the  treasurer  of  the  state,  and  the  other  moiety 
to  the  person  who  shall  prosecute,  <&c.  That  by  another  act 
of  the  legislature,  passed  the  3d  of  ^jin7,  1807,  (sess.  30.  c. 
12SL)  the  supervisors  of  the  county  of  Cay^iga  *were  authorised  [  *  64  ] 
and  required  to  levy  ^ind"  raise  a  tax  on  the  freeholders  and 
inhabitants  of  the  county,  a  sum  not  exceeding  800  dollars, 
&c.  That  the  defendant,  on  the  first  Tuesday  of  Aprils  1808, 
was  duly  elected  supervisor  of  the  county  of  Cayvga^  for  the 
town  of  Seipioy  to*  continue  in  office  one  year,  or  until  another 
should  be  elected  in  his  stead ;  and  in  eight  days  after,  took 
and  subscribed  the  oath  required  by  law,  in  such  case;. and. 
that  the  defendant  continued  as  supervisor,  performing  the 
duties  of  such  office,  until  the  bringing  of  this  uetion ;  that  the 
supervisors,  according  to  the  act  in  such  case  made  and  provid- 
ed, met,  in  Navembery  1808,  and  proceeded  to  examine,  settle, 
and  allow  the  accounts,  chargeable  against  the  county,  and  to 
ascertain  what  sum  was  necessary  to  be  raised  for  the' payment 
thereof;  and  the  supervisors  were  then  and  there  requested  to 
levy  and  rai^  by  tax,  &c.,  a  sum  not  exceeding  800  dollars,  to 
be  applied  to  building  a  iire-proof  clerk's  office,  &c*<,  and  that 
the  defendant,  and  the  other  supervisors,  not  regarding,  &c., 
neglected  and  refused  to  levy  and  raise,  &c.,  by  whicb»  &c. 

The  cause  was  tried  at  the  Cayuga  circuit,  in  June,  1609, 
before  Mr.  Justice  Van  Ness, 

At  the  trial,  it  was  proved,  that  the  defendant  met  with  the 
board  of  supervisors,  in  Navembery  1806,  as  supervisor  of  the 
town  of  Scipio,  and  the  board  were  moved  to  raise  the  money  to 
build  the  clerk's  office ;  but  the  motion  was  lost,  the  defendant 
voting  against  it  The  board  of  supervisors  adjourned,  not  to 
meet  again  during  that  year.  The  act  of  the  3d  of  Aprils 
1807,  was  not  produced  to  the  board;  but  the  supervisors 
^ere  informed  of  it.  The  majority,  who  voted  against  raising 
the  movey,  said,  that  they  did  not  know  that  the  act  empow* 
ered  them  to  raise  the  money ;  and  did  not  object  on  the  ground 
that  it  had  not  been  raised  by  the  supervisors  of  1807.  It 
appeared,  that  in  1807  and  *1808,  about  6,000  dollars  was  [*65] 
raised  in  the  county,  about  5,000  dollars  of  which  was  for  the 
purpose  of  erecting  the  court-house  and  gaol ;  no  more  money 
was  raised  in  those  years  than  to  defray  the  contingent  expenses 
of  the  county,  and  to  erect  the  court-house  and  gaoL  The 
aggregate  amount  of  property  in  the  county  was  estimated  at 
about  one  million  of  dollars. 

The  judge  was  of  opinion,  that  the  supervisors  had  a  discre- 
tion as  to  raising  the  money ;  and  that  the  plaintiff,  before  he 
could  be  entitled  to  recover,  must  show  that  they  had  abused 
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NEW-YORK,  that  discretion,  or  exercised  it  corruptly;  and  no  further  e¥i« 
^^' '^T^r  dence  being  offered,  the  plaintiff  was  nonsuited. 
Caswell         A  motion  was  made  to  set  aside  the  nonsuit* 


V. 

Allejt. 


Hildreth  and  TVoup,  for  the  plaintiff,  contended,  that  the 
act  of  the  3d  of  Aprils  1807,  was  mandatory  on  the  super- 
visors, who  had  no  discretion,  but  were  bound  to  obey  the 
requisition  of  the  legislature.  The  legislature  having  decided 
that  it  was  proper  to  raise  the  money,  for  the  purpose  desig* 
nated,  nothing  remained  for  the  supervisors  but  to  execute  the 
intention  of  the  act.  It  cannot  be  supposed  that  the  legisla- 
ture would  pass  such  an  act,  and  leave  it  to  the  pleasure  of  the 
supervisors,  whether  it  should  ever  be  carried  into  effect  or 
not.  No  time  was  fixed  within  which  the  money  was  to  be 
raised.  It  was,  therefore,  to  be  raised  immediately,  or  with 
all  convenient  speed.  The  only  discretion  which  the  supervi- 
sors could  exercise,  was  as  to  the  amount  to  be  raised ;  whether 
the  whole  800  dollars,  or  only  a  part  of  it,  and  as  to  the  appor 
tionment  of  the  tax  among  the  individuals. 

E.  WiJUamSy  contra.  This  is  an  action  for  a  penalty,  for  a 
breach  of  public  duty ;  and  the  party  is  held  to  strict  proof,  in 
order  to  support  his  action.  The  act  was  passed  in  1807,  and 
^  was  mandatory,  if  at  all,  on  the  supervisors  then  in  office.     The 

*  66  J  defendant  was  not  then  *a  supervisor.  But  what  is  the  breach 
of  duty  ?  The  supervisors,  in  1807  and  1808,  raised  above 
6,000  dollars.  The  penalty  in  the  act  is  for  the  not  raising 
the  money ;  it  is  for  that  the  action  is  brought ;  not  for  not 
applying  the  money,  when  raised,  to  the  erection  of  a  fire-proof 
clerk's  office.  It  is  not  averred  in  the  declaration  that  the 
money  raised  was  not  so  applied. 

Again,  it  is  said,  the  money  was  to  be  raised  immediately. 
But  the  office  was  to  be  erected  near  the  court-house.  Now 
the  court-house  was  not  erected,  nor  its  site  fixed ;  and  by  the 
act  of  the  6th  of  Aprils  1808,  (sess.  31.  c.  149.)  the  building 
erected  was  not  to  be  recognized  as  a  court-house,  until  the 
commissioners  should  purchase,  and  cause  to  be  conveyed  to 
the  supervisors,  at  least  one  acre  of  land,  on  which  the  build- 
ing was  to  be  erected.  There  was  not,  then,  a  court-house, 
when  these  supervisors  held  their  meeting,  near  which  a  clerk'a 
office  could  be  erected. 

Again,  this  was  a  private  act ;  and  there  is  no  evidence  that 
it  was  ever  shown  or  produced  to  the  supervisors,  who  were 
not  bound  to  take  notice  of  it,  at  their  peril. 

There  was  certainly  a  discretion  in  (he  supervisors,  to  raise 
the  whole  or  a  part  of  the  sum  of  800  dollars ;  and  they  must 
also  have  a  discretion,  as  to  the  time  in  which  it  was  to  be  raised, 
provided  it  be  done  in  a  reasonable  time. 

Yates,  J.,  delivered  the  opinion  of  the  court.  The  onlv 
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tiuestion  in  this  cause  is,  whether  the  supervisors  of  the  countj  kew.yorx, 
t>f  Cayitga  had  a  discretion  as  to  the  raising  of  this  money ;  ,^^I^^fi^ 
or  whether  the  act  is  mandatory^  and  obliged  them  to  do  it 
without  delay. 

By  the  act  of  the  20th  o{  Mareh^  1807,  entitled,  an  act  more 
effegtually  to  compel  the  supervisors  of  the  towns,  in  the  differ- 
ent counties  of  this  state,  to  raise  such  sums  of  money  as  they 
are  directed  to  rabe  and  levy,  by  acts  of  the  legislature,  it  is 
enacted,  that  in  all  cases,  when  *the  supervisors  of  any  county  [  ^67 1 
in  this  state  have,  or  shall  be  directed  by  law,  to  raise  moneys 
f  3r  the  erection  of  public  buildings,  or  other  purposes,  and 
shall  neglect  or  refuse  to  raise  the  sum  so  required  to  be  rais- 
ed, in  the  manner  so  directed  by  any  act  or  acts  of  the  legis- 
lature, every  supervisor  so  neglecting  or  refusing  to  conform 
to  the  directions  of  any  law  passed,  or  to  be  passed,  for  the 
purposes  aforesaid,  shall  forfeit  and  pay  the  sum  of  250  dollars ; 
the  one  moiety  whereof,  when  recovered,  shall  be  put  into  the 
bands  of  the  treasurer  of  this  state,  and  the  other  moiety  shall 
go  to  the  benefit  of  the  person  who  shall  prosecute  the  same 
to  effect. 

This  law  was  passed  to  prevent  a  growing  evil.  Many 
*nstances  had  occurred,  of  supervisors  not  only  neglecting,  but 
ibsolutely  refusing  to  comply  with  acts  of  the  legislature,  by 
which  tliey  were  directed  to  raise  money  for  public  purposes, 
and,  by  such  neglect,  impeded  the  progress  of  measures 
evidently  beneficial   to  the  community.     Although   required  • 

for  public  convenience,  yet,  owing  to  local  prejudices  and 
disputes,  these  measures  could  not  be  forwarded.  The  statute, 
therefore,  to  prevent  this  evil,  subjected  the  persons,  by  whose 
means  the  benefits  intended  by  those  laws  were  prevented,  to  ^ 

the  penalty  stated  in  the  act. 

The  law  of  the  3d  o[  April  is  sufficiently  explicit  to  convey 
the  meaning  of  the  legislature.  .  It  is  there  enacted,  ^*  that  it 
shall  be  the  duty  of  the  supervisors  of  the  county  of  Cayuga, 
to  levy  and  raise,  by  tax,  on  the  fireeholders  and  inhabitants 
of  the  said  t^ounty,  a  sum  not  exceeding  800  dollars ;  and  to 
apply  the  same  money,  so  to  be  raised,  in  building  a  fire-proof 
clerk's  office,  at  or  near  the  court-house,  when  the  same  is 
erected,  under  the  direction  of  the  said  supervisors,  by  their 
super:  ntehdents,  to  be  by  the  said  supervisors  appointed  for 
that  purpose,"  &c. 

*Thi8  act  is  mandatory.  No  discretion  appears  to  be  given  [  ^^] 
to  the  supervisors ;  they  were  obliged,  forthwith,  to  raise  and 
levy  the  tax,  as  directed ;  and  the  supervisors,  who,  by  their 
votes  prevented  a  compliance  with  the  statute,  have  rendered 
themselves  liable  for  the  penalty  mentioned  in  the  law  of  the 
20th  of  March,  1807. 

It  was  suggested,  in  argument,  that  it  was  the  duty  of  the 
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NCW-YORK,  board  of  supervisors,  of  the  year  1807,  exclosively;  and  thai 
Nov.  1810.  il^ejj  only,  were  liable  to  the  penalties  of  the  statute.  Such 
reasoning  cannot  be  correct.  Their  neglect  coald  not  destroy 
the  further  operation  of  the  statute,  as  to  all  future  boards.  It 
became  their  duty  also ;  .and  such  of  the  8uper\'isors  as  neg- 
lected or  refused  to  comply  with  the  directions  of  the  stakite, 
are  equally  liable  to  its  penalty.  The  duty  and  responsibility 
is  the  same  in  both  cases. 

According  to  the  strict  construction  of  this  law,  which  must 
be  the  rule  here,  it  being  a  penal  statute,  I  cannot  discover 
that  a  discretion,  authorizing  a  delay,  can  possibly  have  been 
intended  by  the  legislature.  It  is  alleged,  that  the  court-house 
not  being  established,  made  it  unnecessary,  and  consequently 
improper.  And  in  order  to  show  that  the  site  for  ttte  court 
house  had  not  been  located,  the  4th  section  of  the  act  of  the 
6th  of  Aprils  1808,  authorizing  commissioners  to  fix  the  place 
has  been  cited. 

But  admitting  that,  to  give  operation  to  the  statute  of  the 
3d  of  April,  the  establishing  of  the  court-house  was  first  neces- 
sary, and  that  it  was  incumbent  on  the  plaintiff  to  show  that 
an  acre  of  land  around  the  building  had  been  conveyed  to  the 
supervisors  of  the  county,  this  did  not  come  in  question  on  the 
trial. 

The  judge  laid  down  a  rule  of  law,  which  the  plaintiff's 

counsel  were  bound  to  respect ;  and  the  refusal  to  give  further 

•  evidence   admits,  that  they  solely  relied  on  the   defendant's 

f '*69]         refusing  to  vote  for  raising  the  money;  *and  this  declining  to 

give  further  evidence  cannot  be  considered  as  an  admission, 

that  evidence  as  to  the  conveyance  did  not  exist. 

An  attempt  was  made  to  show  that  the  money  raised  in 
1807  and  1808,  was  virtually  a  compliance  with  the  directions 
of  the  act ;  but  when  it  appears,  by  the  evidence,  that  the 
sums  raised  in  both  those  yeacs  were  not  more  than  sufficient 
to  defray  the  contingent  charges  of  the  county,  and  the  amount 
requisite  for  the  court-house,  it  cannot  operate  as  an  excuse ; 
more  especially,  as  it  cannot  be  denied  that  the  question,  as 
to  raising  the  money,  for  the  special  purpose  of  erecting  a  fire- 
proof office,  had  been  put  to  the  board  of  the  supervisors,  jmd 
was  negatived  by  a  majority,  in  which  vote  the  defendnnt 
concurred.  The  suggestion,  that  the  board  of  supervisors  had 
received  no  official  notice  of  the  law,  cannot  exculpate  them. 
It  is  not  reasonable  to  suppose  that  they  were  ignorant  of  the 
existence  of  this  law,  upwards  of  18  months  afler  it  had  pnssed  : 
nor  could  such  a  fact,  allowing  i\to  have  existed,  remove  their 
liability.  They  were,  how^ever,  informed  of  the  law,  by  the 
member  who  introduced  the  subject,  and  made  the  motion  to 
raise  the  sum  directed  by  the  statute,  in  the  l>oard  of  super- 
visors; on  which  motion  the  part  taken  by  the  defendant,  as 
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before  stated,  rendered  him  liable,  as  one  of  the  snpenriso?  i,  new-york, 

for  preventing  the  measure.  ^°^-  ^^^^• 

The  nonsuit,  therefore,  ought  to  be  set  aside,  and  a  n*  »  losee 

trial  granted.  v. 

Rule  granted 


*LosEE  against  Dunkin*  [  *  70  ( 

IN  ERROR,  from  the  Court  of  Common  Pleas  of  Dm  Jicn       Where    a 

county.  ^  !S^2f^w« 

The  suit  below  was  an  action  of  assunmstt  on  a  promis*H)ry  negotiated  two 
note  given  by  the  defendant  to  David  JSewton,  payable,  on  JJ5f****afw^  .t* 
demand,  to  Newton,  or  bearer,  for  the  sum  of  55  dolkirs,  ^ith  date;  in  a  suit 
interest,  and  dated  the  16th  day  of  January,  1805.  An  assign  J^J^  ^^^^ 
ment  in  writing  from  Newton  to  the  plaintiff,  dated  April  S,  kcr  be  wa«  ai- 
1805,  was  endorsed  on  the  note.  The  declaration  was  in  the  ^^J^  jf  °he 
usual  form,  on  the  note.     Plea,  non  assumpsit.  on^aai  payee, 

The  defendant  proved,  that  shortly  after  the  date  of  the  for  o71^''nofe 
assignment,  he  paid  Newton  50  dollars,  which  he  agreed  to  to  the  piainttir. 
credit  on  the  note.  prXuTiimeu 

The  plaintiff's  counsel  contended,  that  this  evidence  was  which  tuch  a 
inadmissible,  on  the  issue  of  non  assumpsit;  but  the  court  3eemcla  ***dis- 
ruled,  that  it  should  be  admitted ;  and  the  jury  found  a  verdict  honoreif ;  but  >t 
for  the  plaintiff  for  six  dollars  and  seventy-five  cents ;  and  on^^Jhe  tS^- 
judgment  was  given  for  the  plaintiff  for  that  sum,  and  for  the  stance,  of  the 
defendant,  for  the  costs.  ^Ui «  of  the 

The  case  was  submitted  to  the  court  without  argument.       '  parties  { «) 

Per  Curiam.  The  note  was  payable  on  demand,  and  nego- 
tiated upwards  of  two  months  and  a  half  after  it  was  given. 
The  first  question  that  naturally  arises  is,  whether  this  is  to  be 
considered  as  a  note  negotiated  after  it  was  due,  so  as  to  let 
in  the  defence.  There  is  no  precise  time  at  which  such  a  note 
is  to  be  deemed  dishonored.  In  Furman  v.  HasJcin^  (2  Caines^ 
369.)  a  note  payable  on  demand,  and  negotiated  eighteen 
months  after  it  was  given,  was  considered  as  a  note  out  of 
time,  BO  as  to  subject  the  endorsee  to  the  matter  of  defence 
•existing  when  it  was  endorsed.     On  the  other  hand,  in  Hen-  *71  | 

dricks  v.  Judah,  (1  Johns.  Rep,  319.)  the  note  was  payable  on 

(a)  Tid.  LoomU  v.  Ptdver.  9  Johns.  Rep.  S44,  where  the  notes  were  negotiated  two 
Ipeais  after  dale,  and  were  held  out  of  time.  In  Sanford  v.  MickUt,  4  Johns.  Rep.  SS4tf 
^  maker  was  not  permitted  to  avail  himself  of  any  defence  against  the  payee  at  the  ex- 
piration of  five  months  after  the  note  became  due,  to  aflfect  the  endorsee,  except  so  far  as 
paymentf  were  endorsed  on  the  note.  But  five  months  is  an  unreason&^e  delay  in  de- 
manding payment  of  the  maker,  and  givin|^  notice  of  dishonor  to  the  endorser  of  a  note 
payable  on  demand,  where  the  parties  live  in  the  same  city  8iee  v.  Cutminffhamf  1 
Coioai,  SSI.  Vid.  Bank  of  Utica  v.  Smedes,  B  Cowen,  662.  Aymar  v.  Beers,  7  Cowen, 
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NEW-YORK,  demand,  and  drawn  in  England^  and  was  put  in  suit  in  thin 
^^J^][;*fi^  state  by  the  endorsee  within  .a  year  from  its  date,  and  the 
SLossoa  court  said  that  the  maker  was  not  entitled,  in  that  case,  to  a 
set-off  of  demands  against  the  payee,  without  proof  of  a  fraud- 
ulent a«:sigi)ment,  for  it  was  to  be  presumed  that  the  note  was 
assigned  soon  after  its  date.  The  demand  must  be  made  in 
reasonable  time,  and  that  will  depend  uf>on  the  circumstances 
of  the  case,  and  the  situation  of  the  parties.  There  are  no 
particulars  peculiar  to  this  case  disclosed  ;  and  the  court  can- 
not say  that  it  was  erroneous  to  let  in  the  defence ;  for  the 
circumstances  of  this  case  might  have  been  such  as  to  justify 
the  conclusion  that  the  note  was  dishonored  when  it  was 
assigned. 

Assuming  this  to  have  been  the  case,  there  is  no  doubt  but 
that  the  defendant  might  give  in  evidence,  under  the  general 
issue,  payment  to  the  original  payee  before  the  endorsement. 
(Brown  v.  Davis,  3  Term  Rep.  80.  Brovrn  v.  Coniith,  1  Ld. 
Raym,  211.')  If  the  pajrment  was  in  full  discharge  of  the 
note,  it  would  go  in  bar  of  the  suit ;  and  if  it  was  not  a  pay- 
ment in  full,  it  will  go  only  in  mitigation  of  damages. 
The  judgment  below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


[*12]  *Slosson  against  Beadle. 

w^cre  A.,  in  THIS  was  an  action  of  covenant,  brought  on  an  agreement, 
Soiionars^paTd  by  which  the  defendant,  on  the  1st  o(  August,  1807,  in  consid- 
iii  full,  for  «)  eration  of  500  dollars,  received  in  full  for  50  acres  of  land, 
coveiianied  lo  Covenanted  and  agreed  with  the  plaintiff,  by  a  good  warranty 
convey  the  land  deed,  ou  or  before  the  1st  o{  August^  then  next,  to  convey  the 
8uid    nimf^it  50  acres  of  land,  or  in  lieu  thereof,  to  pay  the  plaintiff  800 

deed,  on  or  be-  dollars,  &C. 

tUy,  or  ?n  ifeu       At  the  Ccyuga  circuit,  a  verdict  was  taken  for  the  plaintiff, 
r*^'^80o  ^Mi***^  ^^  consent,  for  913  dollars  and  16  cents,  subject  to  the  opinion 
u  was  held,  Uiai  of  the  court,  whether  the  plaintiff  was  entitled  to  recover  the 
B  was  cntiiied  QQO  dollars.  Or  Only  the  500  dollars,  with  interest, 
abroach  of  tiie      The  casc  was  Submitted  to  the  court  without  argument. 

covenant,      the 

inicrest;  '  the  P^r  Curiam.  The  800  dollars  were  evidently  intended  to 
■ainc  being  in  \yQ  liquidated  damages,  and  were  not  inserted  as  a  penalty. 
liquidaied  dam-  The  defendant  had  received  the  consideration  of  500  dollars  ; 
ag^es  and  uoi  a  ^^1(1  at  the  end  of  the  year  he  was  to  convey,  or  in  lieu  thereof^ 
^^^^^'  pay  tho  800  dollars.     This  was  an  alternative  reserved  for  his 

election. 
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The  verdict  ought,  therefore,  to  stand,  and  judgment  to  be  new-yorr, 
rendered  for  the  plainUff.  J!l^!;^fiL' 

Judgment  for  the  plaintiff,  (a)*      the  Peoplb 


(«)  Vid.  Dennis  v.  Cummins,  3  Johns,  C.  297.  Hasfmmck  v.  Tajmen,  15 
Jams,  R.  300.  Gray  v.  Crosby,  18  Johns,  R,  219.  Smith  r.  Smith,  4  Wendell, 
468.    5  Cowen,  150,  note  {b).     Taylor  v.  Sandiford,  7  Wheat.  13. 


V. 
LXWIB 


*The  People  against  Lewis.  [*'73] 

THIS  was  an  action  of  assumpsit^  brought  against  the  ByMveralacis 
defendant,  as  late  governor  of  the  state  of  New- York.  The  uire,  Som^m 
declaration  contained  a  count  for  money  had  and  received,  *«  1807,  th© 
&c.,  and  the  usual  money  counts.     Plea,  non  assumpsit.  Salewuautho^ 

The  defendant,  being  governor  of  the  state  from  July,  1804,  J?*«^  *®  ^^^ 
to  Ji//y,  1807,  was  authorized,  by  an  act  of  1804,  and  by  an  «Iiy"a\«uin*ttoi 
act  of  each  subsequent  year,  to  draw  from  the  treasury,  a  sum  ^^"^^'nff  ™ 
not  exceeding  750  dollars,  in  each  year,  to  defray  the  incidental  yeari^tV'defrBj 
expenses  which  might  arise  in  and  about  administering  the  **^«  incidental 
government  of  the  state.     [Vid.  1  R.  S.  192.  s.  14.]  SZSicmig"  Uie 

By  virtue  of  those  laws,  the  comptroller,  on  the  order  of  the  government  of 
defendant,  drew  warrants  on  the  treasurer,  which  were  paid,  the  *go*vernor. 
to  the  amount  of  2,272  dollars,  of  which  sum  41  dollars  and  having  received 
11  cents  was  charged  to  the  fund  for  defraying  expenses  of  appropriated^'^ 
the  Indians  visiting  the  seat  of  government.  exhibiied     his 

AAer  the  defendant  ceased  to  be  governor,  he  was  called  on  expenditures, 
by  the  comptroller,  to  account  for  the  2,272  dollars ;  and  he  ^"^^^j  ^  ^^ 
exhibited  an  account  of  items  of  expenditure,  including  the  41  ed;  itwaaheid* 
dollars  and  11  cents,  amounting  to  that  sum.  The  comptrol-  ^'j^^of^S,'*^'*"' 
ler  refused  to  allow  several  itejj^s  of  the  account,  amounting  to  charged  ^ '  'for 
1,246  dollars  and  39  cents,  and  to  recover  which  the  present  *^*«  incidental 
suit  was  brought.  The  items  consisted  chiefly  of  expenses  of  nof  »Tubjecrof 
reviewing  the  militia  of  the  state,  blank  commissions,  travellinir  ju'^'»'''a'   cogni- 

o  .  /  '  o   2nj]c<> ;  but  was 

expenses  on  public  bUSmesS,  OLC.  nerossanly   left 

A  case,  containing  the  above  facts,  was  submitted  to  the  ««<''« discretion 

o  ^'  ■••  oi  the  executive 

court  without  argument ;  and  it  was  agreed,  that  if  the  court  under  the  con- 
should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover,  jjjj,re^*jj|jj®t^ai 
a  judgment  should  be  entered  for  such  sum  .as  the  court  should  the    'governor 

direct.  "^"^  not   liable 

to  an  action,  at 
the  suit  of  the 

*Per  Curiam,  The  moneys  for  which  the  defendant  was  {  *  '74  ] 
called  upon  to  account,  were  received  by  him  under  several  peop^«»  to  re 
acts  of  the  legislature,  appropriating  certain  sums  to  defray  ^rt^ofthenwlf 
the  incidental  chs^rges  arising  in  and  about  administering  the  «y  »<>  ^^^^^ 
government  of  the  state.  The  defendant  having  been  called  JJ  the 'mNmii 
upon  by  the  comptroller  to  account  for  the  expenditure  of  the  ^f  its  having 

•  •'  ■  *  (TQ  been  improper- 

^^^  ly  expended. 


74 


CASES  IN  THE  SUPREME  COURT 


Frart 

V. 

DiAKia. 


NEW-VORK,  money,  he  complied  with  the  request ;  but  some  of  the  iiefiiM 
Nov.  1810.  jj^  ^jjg  account,  oeing,  in  the  opinion  of  the  comptroller,  not 
allowable,  the  present  suit  was  instituted ;  and  we  are  called 
upon,  in  the  first  place,  to  decide  whether  it  can  be  sustained 
We  are  satisfied,  that  upon  the  fiicts  stated  in  the  case,  it  can- 
not. The  specific  objects  for  which  the  moneys  put  into  the 
defendant's  hands  were  to  be  applied,  are  not  designated. 
What  are  to  be  deemed  incidental  charges,  arising  in  and 
about  administering  the  government,  are  no  wherer  in  our  laws 
defined.  The  appropriation  of  the  money  must,  therefore, 
necessarily  be  left  to  the  discretion  of  the  executive,  under  the 
control  only  of  the  legislature.  There  is  no  rule  of  law,  by 
which  the  comptroller  could,  or  by  which  this  court  can,  test 
the  correctness  of  the  application  of  the  money.  The  de- 
fendant accounts  for  the  money,  as  having  been  expended  in 
and  about  administering  the  government.  And  the  propriety 
of  the  charges,  we  think,  is  not  a  subject  of  judicial  cogni- 
zance. It  was  an  appropriation,  resting  entirely  in  legislative 
discretion. 

Judgment  for  the  defendant. 


1*75] 


If  an  insolvent 
who  has  obtain^ 
ed  his  discharge 
under  the  insol- 
vent act,  under- 
takes to  plead 
specially,  and  to 
state  allthe  pro- 
ceeding[8  in  re- 
lation to  his  dis- 
charge, he  must 
state  a  conform- 
ity, in  every  re- 
spect, to  the  di- 
rections of  the 
act;  and  if  he 
does  not  state 
the  facts  cor- 
rectly, and  es- 
pecially if  he 
omits  to  state, 
that  at  least 
thrte/ourtht  of 
his  creditors  in 
amount,  sub- 
scribed to  his 
petition,  Soc.,  so 
as  to  ^ve  the 
judge  jurisdic- 
tion, the  plea  is 
|jwL(a) 


*Frart  against  Dakin. 

IN  KRRCiR,  from  the  Mayor's  Court  of  the  city  of  Hudson. 

Dakin  brought  an  action  of  assumpsit  against  jPrary,'in  the 
court  below,  for  work  and  labor,  (be.  Frary  pleaded,  1.  ^on 
assumpsit ;  2.  His  discharge  under  the  insolvent  act,  ''  that, 
on  the  20th  October ^  1804,  he  personally  appeared  before  Janus 
Kenty  Esq.,  Chief  Justice,  and  delivered  to  him,  according  to  the 
act  entitled,  ''  An  act  for  giving  relief  in  cases  of  insolvency,'* 
an  account,  inventory  and  petition,  with  an  affidavit  thereunto 
annexed,  whereupon  the  said  justice  did  administer  the  oath 
prescribed  by  the  said  act  to  oe  taken  by  insolvent  debtors ; 
and  appointed  the  18th  December  ensuing,  at,  Slc,  as  the  time 
and  place  when  and  where  the  creditors  of  the  said  Asa  Frary 
should  be  notified  to  show  cause  why  an  assignment  of  the 
said  Asa  Frary^s  estate  should  not  be  made,  and  he  be  dis- 
charged, according. to  the  directions  of  the  said  act;  and  the 
said  chief  justice  being  satisfied  that  the  said  Asa  Frary  was 

(a)  If  «  pIcA  of  a  dischar^g^  under  an  insolvent  act  state  enough  to  give  the  magistrate 
who  grantM  it  jurisdiction,  and  set  forth  the  discharge  itselQ  it  will  1^  sufficient.  Can 
tUlon  V.  /xrave*f  8  John*.  K.  472.  Hinet  v.  BallarSj  11  Johns.  R.  491.  Morgan  v. 
Duer,  IC  John*,  R,  161.  Roo*ti^U  v.  KeUof:/Ci  ^  John*.  iS.  208;  and  see  Wvman  v. 
mtcheUf  1  Cowen,  Sl6.  nTieeUr  v.  Toicwend,  3  Wendell,  247.  PoHer  v.  MiiUr,  M, 
S29.  Cleveland  v.  Roffer*^  6  Wendell,  438.  It  is  a  general  nile^  in  pleading  the  pro- 
ceedings of  an  inferior  jurisdictiou,  that  the  facts  necessary  to  give  it  jurisdiction  must  te 
set  forth,  and  then  the  pleader  may  say,  taHter  proce**&  » Juit,  "baJtin  v.  ttkUon,  f 
Cowen,  221. 
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justly  and  truly  indebted  to  the  subscribing  petitioning  credi-  NEW-TORK, 
tors,  in  the  sum  by  them  mentioned,  and  the  said  sums  amount-  ,,^^J^IlJ2J^ 
iiig,  in  the  aggregate,  to  three  fourths  of  all  the  debts  of  the       Frart 
siiid  Asa  Frary,  and  the  said  Asa  having  conformed  in  all       ^  ^^ 
tilings  to  those  matters  required  of  him,  according  to  the  true 
intent  and  meaning  of  the  said  act :  Whereupon,  the  said  chief 
justice,  on  the  18th  day  of  December^  1804,  directed  an  assign- 
ment of  all  the  estate  of  the  said  Asa  Frary^  both  in  law  and 
equity,  in  possession,  reversion  or  remainder,  to  be  made  by 
him  to  Noah  Oridley^  the  person  nominated  by  the  pet.tioning 
creditors,  excepting  the  articles  of  bedding  and  wearing  ap- 
parel, described,  &c.     And  afterwards,  on  the  said  18th  De* 
cember^  the  said  Asa  executed,  under  *his  hand  and  seal,  and  [*'70] 

delivered,  in  the  presence  of  the  said  chief  justice,  a  grant  or 
assignment,  by  which  he  granted,  &c.  &c.  Whereupon,  the 
aaid  chief  justice,  by  virtue  of  the  power  vested  in  him  by  the 
act  aforesaid,  and  in  pursuance  thereof,  did,  then  and  there, 
to  wit,  at,  &c.,  by  a  discharge  under  his  hand  and  seal,  bear- 
ing date,  &C.9  which  discharge,  i&c,  is  now  here  shown,  d^c, 
"  discharge  the  said  Asa  Frary  from  all  such  debts  as  were 
due  by  him  at  the  time  of  the  assignment  by  him  made  as 
aforesaid,  though  contracted  before  that  time,  and  payable 
afterwards,  &c.  By  reason  whereof,"  &c.  To  this  plea  there 
was  a  general  demurrer  and  joinder,  on  which  the  court  below 
gave  judgment  for  the  plaintiff.  The  issue  was  also^tried,  and 
found  for  the  plaintiff,  on  which  judgment  was  also  rendered. 

The  question  was  as  to  the  validity  of  the  second  plea.  The 
piaintifT  in  error  stated  several  objections. 

1 .  That  the  plea  does  not  state  that  three  fourths  of  the 
creditors  in  value,  subscribed  the  petition  in  conjunction  with 
the  insolvent,  and  made  the  affidavit  required  by  the  act. 

2.  That  it  is  not  stated,  that  the  insolvent,  at  the  time  of 
presenting  his  petition,  delivered  to  the  chief  justice  an  account 
of  his  cr^itors,  and  of  the  moneys  owing  to  them,  or  an  in-   . 
ventory  of  his  estate,  in  the  words  of  the  act ;  and  that  only 
one  affidavit  is  mentioned. 

3.  That  it  does  not  appear,  nor  is  it  stated,  that  the  chief 
justice  was  satisfied,  &c. 

4.  That  it  is  not  stated  that  there  was  any  publication  of  a 
notice  to  the  creditors  to  show  cause,  &c. 

5.  That  the  assignment  is  not  in  conformity  to  the  act,  the 
word  "  securities"  being  omitted. 

6.  That  the  certificate  of  discharge  was  not  executed  in  the 
presence  of  witnesses. 

E,  IVUliams^  for  the  plaintiff,  contended,  that  the  plea  *was         f  *  77  J 
•ufiicient.    That  by  the  liberality  of  courts,  in  modern  times, 
less  strictness  was  required.     It  is  enough,  to  show  that  the 
judge  or  court  had  jurisdiction^  and  then  to  state  generally  a 
conformity  to  the  act,  and  a  subsequent  discharge.     He  cited 
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NEW. YORK,  Service  v.  Heermance^  1  Johns,  Rep,  91.     PeehUs  v.  Ketth 
j;!^::;^!!^  2  Johns.  Rep.  363. 

Frart 

.».«  Rodman^  contra.     If  the  party  undertakes  to  set  out  all  tlie 

facts,  to  bring  himself  within  the  statute,  he  must  state  them 
correctly.  He  is  not  bound  to  plead  specially ;  but  if  he  elects 
to  do  so,  he  must  take  care  that  all  the  facts  he  relies  on  are 
truly  and  accurately  set  forth.  It  must  be  shown  that  the 
judge  has  jurisdiction ;  but  unless  three  fourths  of  the  creditors 
in  amount  subscribed  the  petition,  the  judge  had  no  jurisdic- 
tion. Where  a  statute  directs  an  assignment,  and  prescribes 
certain  words,  those  words  must  be  exactly  used.  And  where 
a  judge  is  required  to  do  certain  acts,  it  must  be  shown  that 
be  has  pursued  the  directions  of  the  statute.  He  cited  :i  Ld. 
Rai/m.  126-2.  1546.  2  Stra.  869.  S.  C.  2  Wib,  139.  Com. 
Rep.  205.  2  Salk.  521,  522.  1  Bos.  fy  PulL  448.  2  Chiity's 
Plead.  636.  note  (a).     Cruger  v.  Cropsey,  3  Johns.  Rep.  242. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  There  are 
several  exceptions  to  the  plea,  relating  to  omissions  in  stating 
the  proceedings  according  to  the  act ;  but  a  decision  as  to  the 
first  and  second  objections,  will  dispose  of  the  rest. 

The  defendant  below  had  his  choice  of  three  modes  of  avail- 
ing himself  of  his  discharge. 

1.  The  act  authorizes  the  pleading  of  the  general  issue,  and 
giving  his  discharge  in  evidence. 

2.  He  could  have  pleaded,  that,  being  an  insolvent  debtor, 
within  the  true  intent  and  meaning  of  the  act,  he,  in  conjunc- 
tion with  three  fourths  of  his  creditors  in  value,  &c.,  did  pn  sent 

[  •  78  ]  his  petition,  stating  it,  and  that  *such  proceedings  were  there- 
upon had,  agreeably  to  the  act,  that  the  chief  justice  discharged 
him  by  a  writing  under  his  hand  and  seal,  setting  it  forth,  and 
concluding  with  a  verification.     Or, 

3.  He  might  plead  the  whole  proceedings  which  took  place, 
in  relation  to  his  discharge. 

The  decision  of  this  court,  in  the  case  of  Service  v.  Heer- 
mance^  (1  Johns.  Rep.  91.)  sanctioned  the  second  method  of 
pleading,  which  has  been  mentioned. (a)  It  was  held  in  that 
case,  that  a  discharge  under  the  insolvent  act,  might  be  pleaded, 
'  in  the  same  manner  as  the  proceedings  of  an  inferior  court 
were  allowed  to  be  pleaded ;  that  it  was  sufficient  to  state 
enough  to  give  the  magistrate  jurisdiction,  and  then,  ialiter 
processumfuity  that  he  was  discharged  by  the  magistrate.  In 
the  present  case,  the  defendant  below  has  not  adopted  that 
method  ;  but  has  preferred  to  set  out  all  the  proceedings,  or, 
in  other  words,  has  professed  to  state  the  particular  occurrences 
which  led  to  the  discharge,  d^c.     Having  done  so,  he  was 

• 

(a)  The  decision  in  Service  r.  Heermanct  has  since  been  ropeatedljr  recof  nixed. 
Via.  sup.  75,  note. 
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Doond  to  state  a  conformity,  in  every  respect,  to  the  directions  new  vork 
of  the  act.    The  plea  omits  to  state,  that  thretJ  fourths  in  value  JUJI^Jf^^ 
of  the  insolvent's  creditors  united  in  the  petition,  or  that  the       Fbart 
accounts  and  inventory  required  by  the  act  were  delivered  to       .  ^• 
the  Judge.     If,  however,  the  same  principle  adopted  in  Service 
Y.  Seermance  was  extended  to  this  plea,  there  is  still  a  &tal 
omission ;  there  is  not  enough  stated  to  give  the  judge  jurisdic- 
tion, for  it  is  not  alleged  that  three  fourths  of  the  insolvent's 
creditors  in  value  had,  in  conjunction  with  him,  signed  the 
petition. 

It  is  an  elementary  principle  in  pleading,  that  every  plea 
must  be  so  pleaded  as  to  be  capable  of  trial ;  and,  therefore, 
must  consist  of  matter  of  fact,  the  existence  of  which  may  be 
tried  by  a  jury,  as  an  issue ;  or  its  sufficiency,  as  a  matter  of 
defence,  determined  by  the  court,  on  demurrer.  (I  Chitttfi 
Pleads  519.)  There  are  but  two  instances  that  are  recollected, 
in  which  the  party  is  ^'allowed  a  general  pleading;  the  one  is  r"^*^^] 
in  a  case  like  the  present,  where,  after  stating  the  facts  which 
give  the  judge  jurisdiction,  his  discharge  may  be  pleaded,  with- 
out  stating  all  the  facts  which  took  place ;  and  the  other  is, 
where  the  stating  of  all  the  facts  would  lead  to  great  prolixity 
and  tediousness.  In  the  first  case,  after  enough  is  alleged  to 
give  jurisdiction,  the  law  presumes  that  the  judge  did  his  duty, 
and  required  those  things  to  be  done  which  were  necessary. 
In  the  other  case,  dispensing  with  the  pleading  all  the  &cts  is 
for  the  purpose  of  saving  expense  and  unnecessary  prolixity,  in 
slating  multifarious  fiicts.  2  Johns,  Rep.  413.  and  5  Johns. 
Rtp.  175. 

The  opinion  of  the  court  in  Service  v.  Heermance  was  prin- 
cipally founded  on  the  case  of  LadbroTce  and  Gyles  v.  Jamesy 
(JVilleSy  199.^  The  defendant,  to  prevent  execution  against 
his  body,  under  the  act  of  10  Geo,  II.  after  stating  the  time 
when  the  cause  of  action  arose,  so  as  to  bring  his  case  within 
the  act,  pleaded,  that,  at  a  quarter  sessions  of  the  peace,  held, 
&c.,  before,  ifcc,  "he  was  duly  discharged  from  his  imprison- 
ment aforesaid."  On  a  demurrer  to  the  replication,  the  va- 
lidity of  the  plea  came  under  consideration ;  and  the  court 
unanimously  held  it  to  be  bad  ;  Willesy  Ch.  J.,  said,  '*  that  if  it 
had  appeared  that  the  sessions  had  a  iurisdiction,  it  would  have 
been  sufficient  to  have  said  generally,  that  the  sessions  had 
discharged  him ;  but  where  an  imprisonment  is  necessary,  it 
must  always  be  set  forth,  that  the  party  was  in  prison,  in  order 
to  give  the  justices  jurisdiction ;  and  (he  obserres)  it  is  not  set 
forth  in  the  present  plea,  that  the  party  surrendered  himself,  or 
was  ever  in  prison."  And  in  SoUers  v.  Ijawrenu^  ( WiUesj  416.) 
Ch.  J.  Willes  again  states  the  rule,  that  it  must  appear  by  what 
is  set  forth  in  the  record,  that  they  had  a  jurisdiction.  This 
observation  was  made  when  considering  the  acts  of  persons 
liaving  a  limited  jurisdiction.  It  cannot  be  pretended,  that  the 
power  given  by  *the  legislature  to  the  judges  of  the  Supreme        [  *  80  ] 
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NEW-YORK,  Court,  under  the  insolvent  act,  constitutes  each  of  them  a  comt. 
'H^J^^JfJ^  in  vacation,  of  general  jurisdiction  over  insolvents.     Though 
Jackmh      they  act  as  a  court  in  each  case,  their  jurisdiction  is  limited  bj 
^*  the  act ;  and  unless  the  insolvent  presents  a  petition  in  con 

junction  with  creditors,  to  whom  he  was  indebted,  at  least,  to 
three  fourths  of  all  the  money  owing  by  him,  they  have  no 
jurisdiction  of  the  case.  This  being,  then,  a  necessary  fact  to 
give  jurisdiction,  it  should  have  been  explicitly  stated  ;  upon 
the  same  principle  that  the  fact  of  imprisonment  was. held 
necessary  to  be  stated  in  the  case  before  cited.  In  that  case, 
it  was  stated  in  the  plea,  that  the  defendant  was  duly  discharged 
from  his  imprisonment ;  and  here,  that  the  defendant  appeared 
before  the  chief  justice,  and  delivered  to  him,  according  to  the 
act,  &c.,  the  petition,  &c.  In  both  cases,  it  may,  with  some 
propriety,  be  said,  that  the  pleas  give  jurisdiction.  In  the  one 
caf>e,  if  the  defendant  was  duly  discharged  from  imprisonment, 
it  was  to  be  intended  he  must  have  been  in  gaol ;  and  in  the 
other,  if  tlie  petition  was  presented  according  to  the  act,  that 
creditors,  to  whom  three  fourths  were  due,  must  have  united 
in  it.  But  the  law  is  not  satisfied  with  inferences,  when  the 
fact  itself  is  material,  and  may  be  traversed. 

To  uphold  tliis  plea  would  be  against  all  my  ideas  of  good 
pleading,  and  I  am  sure  it  is  without  precedent.  What  fell 
from  the  court  in  Cruger  v.  Cropseyy  (3  Johns.  Hep.  242.)  does 
not  aifect  the  question.  There,  the  plea  was  objected  to  on 
various  grounds,  and  we  only  say  it  was  bad  ;  it  was  a  correct 
opinion,  delivered  insiofiter,  and  without  particular  investiga- 
tion.    The  judgment  ought  to  be  affirmed. 

Van  Ness,  J.,  having  formerly  been  concerned  as  counsel  in 
the  cause,  gave  no  opinion. 

Judgment  affirmed. 


*81  ]  *Jackson,  ex  dent.  Campbell  and  Reade,  against 

HOLLOWAV. 

A., bein^ seised  THIS  was  an  action  of  ejectment.  The  cause  was  tried  at 
ofhfs"Wife,efS!  the   Dutchess  circuit,  in  August,   1809,  before   Mr.   Justice 

cuted  a  lease  to 

B.  for  life,  in  1796.  which  was  assigned  to  C  In  1806^  A.  and  his  wife  executed  a  lease  to  D.  for  the  same 
landy  for  the  same  lives,  and  writh  the  same  covonaals.  A.  died  in  1808,  and  the  wife,  ailer  the  death  of 
her  husband^  in  1809,  received  rent  of  C. 

It  was  held,  that  the  wife,  havtnn^  jeined  with  her  husband,  in  exerutini^  the  lease,  in  1806,  which  was  M\ 
acknowledged  according  to  the  statute,  she  put  it  oat  of  lier  power  to  affirm  the  lease  given  by  her  hosbanu 
in  1796,  and  that  D.  could  not  be  prgudiced  by  her  acts. 

It  seems f  that  where  the  wife  is  not  a  party  to  a  lease,  it  is  void  as  to  her ;  and  an  accepianee  of  reat 
or  any  act  of  the  wife  «Aor  the  death  of  ber  husband,  will  not  confirm  it.  (a) 

(a)  Jaexson  v.  Sears f  10  Johns.  R,  495.    Jackson  v.  Stevens  AB  Jc^ns.  R,  110.    Jackson  t.  Cairns ,  20 
Joftns.  R,  301.    Dos  ▼.  HmoUmd,  8  Cowcn,  277. 
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Spencer.    A  verdict  was  taken  for  the  plaintiff,  subject  to  the  NEW-york 
opinion  of  the  coyrt,  on  the  following  case :  ^^^'  *^*^' 

The  plaintiff  gave  in  evidence,  a  lease,  duly  executed  and     jackmn 
rcknowledged,  for  187  acres  of  land,  in  the  town  of  PawKnsy  "- 

including  the  premises  in  question,  dated  the  SJ6th  ofAprHy  *^">^*^ 
1806,  from  John  Heade^  and  Catharine^  his  wife,  one  of  the 
lessors  of  the  plaintiff,  to  AnJiibald  CamrAtU^  the  other  lessor, 
for  the  lives  of  Justus  Hollowm/^  the  defendant,  William  Hoi- 
lowat/y  his  brother,  Ransom  HoUoway^  (son  of  WUUam  Hoi' 
loway,)  and  William  H.  Howard,  son  of  Richard  HovHird. 
This  rent  reserved,  was  13  bushels  of  wheat,  and  two  hens, 
payable  the  1st  of  Aprils  at  some  convenient  place,  to  be 
appointed  within  40  miles  of  the  premises. 

It  appeared,  that  Justus  Holhway^  the  defendant,  is,  and 
had  been  for  some  time  past,  in  possession  of  a  lot  of  land, 
descnbed  in  the  lease,  claiming  to  hold  under  the  Reades,  and 
had  often  admitted  that  the  right  of  soil  belonged  to  Mrs. 
Rtade^  one  of  the  lessors,  and  that  John  Reade^  her  husband, 
had  a  mere  life-estate.  He  applied  to  Campbell  to  sign  a  deed,  . 
confirming  his  title ;  that  when  Campbell  complained  to  ]Vfr. 
Reade,  of  paying  rent  for  the  whole  lot,  Mr.  Reade  sent  a  let- 
ter to  Justus  Holhway^  directing  him  to  deliver  up  the  posses- 
sion to  Campbellj  which  letter  was  delivered  to  HoUoway,  At 
the  time  of  executing  the  lease,  in  1806,  the  persons  men- 
tioned therein  were,  and  now  are,  in  full  life.  It  appeared, 
also,  that  when  this  lease  was  executed,  Campbell  delivered  up 
to  Mr.  Reade  an  old  lease  of  the  same  premises,  from  Mr. 
Reade  to  William  HoUoway^  and  which,  *by  assignment,  had  >-  [  *  82  ] 
come  to  the  possession  of  Campbell,  and  under  which  the  lot 
had  been  previously  held.  Mr.  Reade  died  the  28th  of 
October,  1808, 

The  defendant  then  gave  in  evidence  the  lease  from  Mr. 
Reade  to  William  Holhtoay,  duly  executed,  dated  the  11th 
of  February,  1796,  for  the  same  lives,  reserving  the  same  rent, 
containing  the  same  covenants,  and  conforming,  in  all  respects, 
to  the  lease  above-mentioned  as  having  been  given  up  by 
Campbell  to  Mr.  Reade,  in  1806. 

The  death  of  William  HoUoway  was  proved ;  and  that  by 
his  last  will  and  testament,  he  appointed  Joseph  HoUotoay  and 
John  Hollotoay,  his  executors,  and  authorized  them,  in  case  of 
a  deficiency  of  his  personal  estate,  to  sell  as  much  of  his  real 
estate,  as  would  be  sufficient  to  pay  his  debts. 

The  defendant  also  produced  an  assignment  from  the  exec- 
otors  of  WiUiam  HoUoway,  which  was  witnessed  by  CampbeU, 
one  of  the  lessors,  dated  the  28th  of  March,  1803,  by  which 
the  executors  bargained,  demised,  and  quitclaimed  to  the  de- 
fendant, the  north  half  of  the  lot,  being  the  premises  in  ques- 
,  tion,  possessed  by  the  defendant,  who  was  to  pay  half  the 
rent.  There  was  also  an  endorsement  on  the  lease,  under  the 
hands  and  seals  of  the  executors,  and  witnessed  by  CampbeU, 
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NEW-TORK,  dated  the  28th  o(  March ^  1803,  certifying  that  the  executors 
^JJ^^^fJ^  had  released  to  the  defendant,  the  one  half  of  the  lease,  to 
Jackm*      wit,  the  north  half  of  the  lot,  he  paying  half  the  rents. 

▼•  The  defendant  also  gave  in  evidence  an  assignment,  en- 

dorsed on  the  lease,  from  Joseph  HoUotoayy  surviTing  executor 
of  William  HoUowayy  to  Archibald  Campbell^  dated  the  26th 
of  Aprily  1806,  by  which  he  assigned  and  transferred  all  their 
right  and  title,  <&c.,  subject  to  the  rents,  conditions,  and  reser- 
vations contained  in  the  lease. 

After  the  death  of  John  Rtade^  in  the  month  of  ^anuaryy 

I  "^  83  ]         1809,  the  defendant  paid  to  Mrs.  Reade  the  rent  **due  on  the 

old  lease,  for  one  half  of  the  lot,  possessed  by  the  defendant, 

from  May,  1808,  to  May,  1809,  being  seven  bushels  of  wheat 

and  two  fowls,  for  which  receipts  were  given. 

Receipts  were  also  produced,  dated  the  30th  of  Marchj  1806, 
and  the  14th  of  January ^  1807,  to  Archibald  Campbell j  from 
John  Readej  "  in  full  for  rent  due  on  the  farm  formerly  leased 
to  William  HoUoway^  but  now  leased  to  the  said  Archibald 
Otmpbell.^ 

J.  Tallmadgey  for  the  plaintiff.  Bacon^  in  his  Abridgment^ 
(4  Bac,  Abr.  13.  tit.  Leases^  C.  1.  Bra.  AccepL  10.  Leases^ 
24.  Cro.  Jac.  332.  G>.  Litt  45.  b.  Plowd.  137.  2  Anders.  42.) 
lays  it  down,  *'  that  if  a  husband,  seised  of  lands  in  right  of 
his  wife,  make  a  lease  thereof,  reserving  rent,  this  is  a  good 
lease  for  the  whole  term,  unless  the  wife,  by  some  act,  after 
the  husband's  death,  shows  her  dissent  thereto ;  for  if  she 
accepts  rent,  which  becomes  due  after  his  death,  the  lease  is 
thereby  become  absolute  and  unavoidable.'* 

But  it  will  be  found,  that  the  authorities  cited  by  JBacon,  do 
not  bear  out  his  position.  In  JBro.  lAcceptancty  10.  F.  JB.  21 
Sen.  VII.  38.)  the  counsel,  arguenao^  say,  that  if  a  lease  is 
made  by  the  husband  and  tri/e,  of  the  wife's  lands,  reserving 
rent,  and  the  wife  accepts  the  rent,  after  the  death  of  her  hus- 
band, she  makes  the  lease  good.  In  Bro.  {heasesy  24.)  it  is 
said,  directly  contrary  to  the  position  of  Bacon,  that  if  a  hus- 
band, seised  in  right  of  his  wife,  leases  her  lands,  and  dies 
within  the  term,  Uie  lease  is  void  by  his  death.  It  is  true,  that 
in  PhwdeUy  137.  the  counsel  arguendo,  say,  that  if  a  man 
makes  a  lease  for  years  of  his  wife's  land,  and  die,  the  lease  is 
not  void,  before  entry  made  by  the  wife,  but  voidable  only ; 
and  it  is  so  decided  in  Cro.  Jac.  332.  (See  4  Vin.  Abr.  101. 
Baron  fy  Feme,  Z.  10,  11.)  But  in  Bro.  Cui  in  vita^}. 
Accept.  1.  it  is  said,  that  if  a  lease  be  made  by  the  husband 
only,  and  he  dies,  and  his  wife  accepts  rent,  such  acceptance 
does  not  bind  her,  for  she  was  not  privy  to  the  deed.  (See 
Wotton  V.  Hekf  2  Sound.  180.  note  9.)  There  is  a  diiference 
between  a  lease  by  the  husband  and  wife,  and  a  lease  by  the 
husband  only.  Voice  (Co.  lAtt.  45.  and  351.  a.  Finches  Law, 
[  *  84  ]  31 .)  says,  that  a  man,  *seised  in  right  of  his  wife,  together  with 
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nis  wife,  may  make  leases,  by  indenture,  for  21  years,  agreea-  new-tork 
ble  to  the  statute  of  32  Hen.  VIII.  which  were  voidable  at  the  JJ^lJ^i^ 
common  law.  Jackso* 

Mrs.  Reade  never  joined  in  the  lease  to  WiUiam  HoUoway;    „^,/;, 
and  no  act  of  hers,  afler  the  death  of  her  husband,  will  make 
it  good.     The  lease  was  void  on  the  death  of  her  husband,  and 
incapable  of  being  confirmed.     (^Cruise* s  Dig.  tit  Deed,  c.  7. 
8.  58—66.) 

Jl  Emotty  contra.  A  husband  acquires,  by  marriage,  a  free- 
hold in  his  wife's  lands.  {Co.  LitU  325.  b.  note  2.)  The 
lease  of  Mr.  Reade^  being  by  deed,  did  not  determine  by  his  ** 

death ;  but  was  voidable  only  by  the  entry  of  the  widow.  The 
title  Leases,  in  BacorCs  Abridgment^  it  is  well  known,  was 
written  by  Baron  Gilbert,  and  the  text  has  been  always  held 
to  be  good  law. 

Whether  the  wife  join  in  the  lease  or  not,  makes  no  differ- 
ence. Before  the  statute  of  32  Hen.  VIII.  the  act  of  the 
wife  in  joining  in  the  lease,  was  a  perfect  nullity.  She  could 
alienate  only  by  a  fine  or  common  recovery.  The  cases, 
therefore,  which  have  been  cited  to  show  a  mistake  in  Gilbert^ 
or  Bacon,  grounded  on  the  distinction  between  a  lease  by  the 
husband  and  wife,  and  by  the  husband  alone,  are  inapplicable. 

The  lease  continued  valid  until  avoided  by  the  entry  of 
Mrs.  Reade,  after  the  death  of  her  husband.  She  has  joiade 
no  entry,  nor  done  any  act  to  avoid  it ;  but  on  the  contrary, 
by  her  acceptance  of  rent,  she  has  confirmed  it,  and  made  it 
unavoidable. 

The  new  lease  did  not  destroy  the  interest  created  by  the 
old  lease.  During  her  coverture,  the  wife  could  do  no  act 
disaffirming  the  old  lease;  nor  could  she  convey  or  transfer 
her  right  or  power  to  disaffirm.  The  new  lease  would  operate 
only  when  the  old  lease  had  ceased  or  determined.  If,  by  her 
act,  the  wife  put  it  out  of  her  power  to  disaffirm,  the  old  lease 
became  unavoidable.  (4  Bac.  Abr.  16.  Gold.  13,  14.^  The 
old  lease  was  produced  at  the  trial,  and  must  be  ^consiaered  as  [  *  S5  ] 
still  in  existence,  and  in  full  force.  A  surrender  binds  only 
the  parties ;  it  does  not  affect  any  interest  a  stranger  had  in 
the  estate  before  the  surrender.     {Co.  lAtU  338.  b.) 

TnoBffpsoN,  J.,  delivered  the  opinion  of  the  court.  The  de- 
fendant claims  title  to  the  premises,  under  a  lease  from  John 
Reade  to  WiUiam  Holhway,  dated  in  the  year  1796.  JbAti 
Reade,  however^  had  only  a  life-estate,  the  fee  being  in  his 
wife  Ckxtharine,  who  is  one  of  the  lessors.  The  other  lessor, 
Campbell,  claims  title  under  a  lease  from  John  Reade  and 
Catharine^  his  wife,  dated  in  the  year  1806,  duly  acknowledged 
by  them.  John  Reade  .has  since  died,  and  his  widow  has  ac- 
cepted rent  from  the  defendants. 

If  we  are  to  examine  and  decide  this  caso  upon  the  score 
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NEW.YORK,  of  EngUsh  authority,  as  the  counsel  seem  to  have  argued  it, 

^^JI^I^^^IP-     the  questioD  before  us  would  be,  whether  the  acceptance  of 

jACKf  OH      r^nt,  by  Mrs.  Readty  was  an  affirmance  of  the  old  lease  from 

V-  her  husband ;  and  how  far  the  acceptance  of  rent  would  affect 

LiowAT.    1^^  interest,  would  depend  on  the  question  whether,  as  to  her, 

the  lease  from  ber  husband  was  void,  or  only  voidable.    This 

is  a  point  which  seems  not  to  be  altogether  settled  in  the 

Einrluh  books.     In  Bacon^s  Abridgment,  (tit.  Lea$esy  C.  p. 

13.3  it  is  laid  down,  as  a  doctrine  clearly  agreed  to,  that  if-  a 

husband  seised  of  lands,  in  right  of  his  wife,  make  a  lease 

thereof  by  indenture,  or  deed-poll,  reserving  rent,  that  this  is 

^  a  good  lease  for  the  whole  term,  unless  the  wife,  by  some  act 

after  the  husband^s  death,  shows  her  dissent  thereto ;  for  if 

she  accepts  rent  that  becomes  due  after  his  deaths  tiie  lease 

thereby  becomes  absolute  and  unavoidable ;  and  that  if  the 

wife  join  in  such  lease  for  years,  if  not  made  purstiant  to  the 

statute  of  32  Hen.  VIIL  c.  S8.  she  is,  after  her  husband's 

death,  at  liberty  either  to  affirm  it,  by  acceptance  of  rent,  or 

to  dissent  to  and  avoid  it,  in  the  same  manner  as  if  she  had 

I  •  86  ]         been  *no  party  thereto.    The  authorities,  however,  referred  to, 

do  not  seem  fully  to  support  the  positions  there  laid  down. 

Serjeant  fViUiam,  in  his  note  to  2  Sound.  180.  (11.  9)  has 

collected  most  of  the  cases  on  the  subject.    And  from  many 

of  the  oM  authorities,  it  appears,  that  if  the  lease  was  made  by 

the  huriband  alone,  and  the  wife,  after  his  death,  accepted 

rent,  the  acceptance  would  not  bind  her;  but  if  she  had  jomed 

in  the  lease,  and  then  accepted  rent,  after  the  death  of  her 

husband,  she  would  have  been  bound  by  itr    And  whether 

the  lease  was  for  Ufe  or  years,  did  not  vary  the  principle,  but 

only  chanced  the  remedy. 

From  the  oases  there  teferred  to,  it  is  justly  observed,  that 
the  law  is  not  so  clearly  agreed,  as  it  is  said  to  be,  in  the  pas* 
sage  cited  from  Baeon'9  Abridgment.  And  was  it  necessary 
here  to  decide  the  question,  I  should  incline  to  the  opinion, 
that  where  the  wife  is  not  a  party  to  the  lease,  it  is  void,  as  to 
her,  and,  of  course,  not  affirmed  by  the  acceptance  of  rent. 
The  weight  of  auth<mty  appears  to  me  to  be  on  this  side  of  the 
question.  And  it  is  most  conformable  to  the  general  rules  of 
law,  applicable  to  the  rights  of /emet  eei»ert.  It  would  seem  a 
little  incongruous,  to  speak  of  a  deed  as  voidable  by  a  person 
who  was  not  a  party,  or  privy  to  it,  nor  had  any  agency  in  its 
execution.  The  very  term  implies  some  agency  m  the  act 
which  is  to  be  avoided.  But  it  is  unnecessary  to  give  any 
definitive  opinion  on  this  point. 

In  England,  by  the  statute  of  32  Hen.  VIIL  (c.  28.)  leases 
of  the  estates  of  femes  covert  are  valid  if  made  in  the  name  of 
the  husband  and  wife,  and  she  seals  the  same,  and  the  rent  is 
reserved  to  the  husband  and  his  wife,  and  the  hieirs  of  the 
wife,  according  to  her  estate  of  inheritance.  In  other  cases, 
the  interest  of  a  feme  covert  in  real  estate  is  divested  only  by 
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fine  and  recovery.  We  have  not  adopted  the  statute  of  Hen.  new-york, 
VIII.  But  it  is  not  necessary,  with  us,  to  have  recourse  to  ^^^'  ^®^^* 
line  and  recovery,  in  order  to  pass  the  estate  of  a^emc  covert. 
She  *may,  during  her  coverture,  part  with  the  whole,  or  any 
portion  of  her  interest,  in  real  estate,  if  the  deed  be  acknowl- 
edged, in  the  mode  prescribed  by  the  statute,  concerning  the 
proof  of  deeds.  (1  Rev.  Laws,  478.)  [I  R.  S.  758.]  The 
•rords  of  this  act  are  general,  extending  to  any  estate  of  the 
feme  covert.  Mrs.  Reade  having,  with  her  husband,  executed 
tnd  duly  acknowledged  the  lease  to  Campbell^  in  1806,  did 
thereby  put  it  out  of  her  power  to  affirm  tne  lease  given  by 
her  husband,  in  1796,  to  frilKam  HoUotvaff.  CampbelFs  rights, 
during  the  continuance  of  his  lease,  could  not  be  prejudiced 
by  her  acts.  This  ground  is,  of  itself,  sufficient  to  entitle  the 
plaintiff  to  recover. 

Judgment  for  the  plaintiff. 


CoMSTOCK  against  Smith. 

THIS  was  an  action  of  assumpsU*  The  dieclaration  contained  wbere,  in  aa 
five  counts:  1.  Indebitatus  asmnmity  for  8,000  dollars,  for  a  ^^^^"^  ^ 
ftrm  sold,  &c. ;  3.  ^umtun^  vdMat  thereon ;  3.  Money  had  plaintiff*  in  his 
and  received ;  4.  ''  For  that  whereei?  the  defendant,  on  the  [l^^'^'u^e  d^ 
15th  Marchy  1808,  &c.,  in  consideratioa  that  the  plaintiff  had  fendanyincon. 
befoie  that  time  sold  and  conveyed  to  the  defendant  a  certain  Ihl^^aimiff  b^l 
(arm,  &c.,  then  and  there  undertook  to  pay,"  du:. ;  5.  '^  For  fore  that  Ume 
that  whereas,  on^  &c.,  at,  &c.,  the  defendaat  promised  and  tey<Mui:e^ 
•greed,  as  pact  consideration  for  a  certain  farm,  dSiC.,  which  farm,  &c.  to  the 
the  plaintiff  bad  before  thai  time  sold  and  conveyed  to  the  defettdan^  tbe^ 


plaintiff,  that  he  would  pay,"  &4i 

A  verdict  having  been  found  for  the  plaintiff, 


and  there  un- 
dertook/'&;c.  It 
was  held,  that 
the   count  was 

*Gold,  for  the  defendant,  moved  in  arrest  of  judgment,  L*.^] 

1.  Because  there  is  no  sufficient  consideration  set  forth  in  JJ'  "^ijS^^aS 
the  fourth  and  fifth  counts  of  the  plaintiffs  declaration,  to  tion^thepfomise 
support  the  assumpsit;  and  the  form  alleged  to  have  been  sold,  Jjj"Jf  t^- 
&c.f  is  not  said  to  have  been  sold  and  conveyed  at  the  request  sideraUan,  and 
of  the  defendant.  j^*  ^  ^ 

farm  was  con- 

yeyed  at  the  reqtutt  of  the  defendant. 

Where  a  pronnse  b  ibonded  on  a  past  consideration,  it  must  be  laid  to  have  been  done  on  the  rtquett 

of  the  partj  promising,  or,  at  least  it  most  appear,  that  he  was  under  a  mond  obligation  to  do  the  aci,  or 

procore  it  to  be  done,  (a) 

(c)  A  reqacst  may  be  Implied  flrom  tiie  henefielal  nature  of  the  conaideiatlon,  and  the  clrennistanees  of  tba 
case.  10  Muu.  R.  M3.  Jiukt  t.  BmrkMiu,  And  it  is  the  proFince  of  the  jury  to  determine  ftem  the  evidenee 
whether  a  request  can  be  implied  or  not.  OoMd  v.  Wanng^  14  Jbibu.  A.  188.  See  also  DMf  v.  IFiboa,  14 
JUkp«.  Jl.  378.  £e«rto  ▼.  wUmw,  19  JoJk»«.  R,  3S3.  Edwards  v.  Doew,  16  J»kau.  R.  983,  note  (a).  BmrtluUmM 
w.  Jukm*^  SO  JohnM,  R.  98.    Ck^jfk^  v.  Tkomat,  7  Onoeii,  358.    Parker  v.  Crmne,  6  WmdM^  647. 
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NEW-YORK,      2.  Because,  in  the  fifth  count,  it  is  not  alleged  that  tne 
,J||^][;J22^  promise  and  undertaking  of  the  defendant  was  in  considera- 
CoiisTocx     tion  of  the  fiurm  being  sold  and  conveyed  to  the  defendant, 
gj^^  He  cited  3  Ckiines,  134,  139,  333. 

iV.  WiUiatttif  coniTtk» 

Per  Curiam.  This  is  a  motion  in  arrest  of  judgment.  The 
fourth  count  states,  that  the  defendant,  *'  in  consideration  that 
the  plaintifi"  had  there,  before  that  time,  sold  and  conveyed 
unto  the  before-named  defendants  a  certain  farm  or  lot  of 
land,  situate  in  the  town  of  Adatm,  in  the  said  county  of 
Jeffenofif  the  defendant  then  and  there  undertook,"  &c.  This 
is  a  promise  grounded  on  a  past  consideration,  and  all  the 
cases  agree  that  it  must  be  laid  to  have  been  done  upon  request 
of  the  party  promising,  or  at  least  it  must  appear  that  the  party 
promismg  was  under  a  moral  obligation  to  do.  the  act  himself, 
or  procure  it  to  be  done.  (See  the  cases  well  collected  in 
1  Stmnd.  264.  note  f .  and  1  Fonb.  336.  and  they  are  referred 
to  in  1  Caines,  585.)  It  does  not  seem  requisite  in  every  case 
of  a  past  consideration,  to  lay  an  express  request  in  the  declara- 
tion, though  the  cases  in  which  it  is  not  required  are  rather 
exceptions  to  the  general  rule.  They  are  such  in  which  a 
beneficial  consideration  and  a  request  are  necessarily  implied 
from  the  moral  obligation  under  which  the  party  "was  placed, 
(r.  Raym.  260.  3  Burr.  1672.  1  Caines,  586.  Sir.  933.  2 
[  *  89  ]  Lean.  111.1  Fonh.  336.)  If  we  ^pply  this  rule  to  the  present 
case,  we  cannot  say  that  either  benefit  or  duty  were  necessarily 
implied  fix>m  the  act  done  by  the  plaintifil  The  plaintiff"  may 
have  had  no  title  to  the  lot  conveyed.  The  nature  of  the 
estate  conveyed  is  not  alleged,  nor  is  it  in  any  way  described. 
It  may  have  been  held  adversely  at  the  time  of  the  conveyance, 
or  the  deed  may  have  been  delivered  as  an  escrow,  or  never 
accepted  by  the  defendant.  It  would  be  departing  from  all 
precedent  to  say,  that  here  was  enough  implied  to  cure  the 
want  of  an  averment  of  the  act  being  done  upon  request. 

This  objection  equally  applies  to  both  counts,  and  the  judg- 
ment must  consequently  be  arrested. 

Judgment  arrested. 
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VooRHis  against  Whipple  and  Hawes. 


NEW-YORK, 

Nov.  1810. 

VOORHIS 
V. 

Wbipplx  and 
Hawes. 


THIS  case  came  before  the  court,  on  a  certiorari^  directed 

lO  two  justices  of  the  peace.  Under  the  16th 


foction   of   the 


The  proceedings  below  were  under  the  16th  section  of  the  JcJ  for  the 


set- 


act  for  the  settlement  and  relief  of  the  poor,  (24  sess.  c.  184.  ticmem  and  re- 
1  Rev.  Laws,  571.)  [1  JR.  S.  622.  623.  sec.  31,  et  scy.]  and  (%^*!^.?So 
are,  shortly,  these :  One  Carril  came  into  the  town  of  Richfield,  th«»  .must  be 
in  the  county  of  Otsego,  and  soon  after  became  wounded  and  J?  iwo"j»»ti^" 
disabled,  so  as  to  be  incapable  of  being  removed  to  his  sup-  «A«r  ezamininjjr 
posed  legal  place  of  settlement  in  Charleston,  in  the  county  of  ©aih,^^©  the 
Montgomery,  upon  which  the  overseers  of  the  poor  of  Richfield  place  of  his  last 
gave  notice  of  these  facts  to  Voorhis,  one  of  the  overseers  of  ^bre  theycac 
the  poor  of  Charleston,  requiring  him  to  relieve  the  pauper  »»»»«  •»/  ^w- 
during  his  illness,  which  he  neglected  and  refused  to  do.  The  ^^r^^'foriiie 
overseers  of  the  poor  o£  Richfield  expended  334  dollars  and  expenses  of  his 
15  cents,  in  maintaining  the  pflUper,  after  notice  to  Voorhis.  "*"***"'"'**''*' 
These  allegations  *being  made  before  two  justices  of  the  peace  [  *  90  ] 
of  Montgomery  county,  and  proved  to  them  on  oath,  they  issued  A  subsequent 
their  warrant,  ordering  that  sum  to  be  made,  by  public  sale  of  Md  a'c^nfinna 
ihe  goods  and  chattels  of  Voorhis.  t«on  on  appeal, 

In  their  return  to  this  certiorari,  the  two  justices  set  forth  TwmaaSi^n'. 
their  warrant,  which  stated,  that  Whipple  and  Hawes,  overseers  ^J5^'?_*^^[ 
of  the  poor  of  Richfield,  complained  and  gave  them  the  said  be  quashed,  on 
justices  to  be  informed  of  the  facts  above-mentioned,  "  which  rcumi  lo^a  c<r. 
said  complaint  and  allegations  were  proved  and  verified  by  ""^"^ 
oath  before  them." 

Voorhis  assigned  for  causes,  of  quashing  the  warrant  of 
distress  : 

1.  That  no  adjudication  had  been  made  that  the  pauper 
was  last  legally  settled  in  Charleston,  before  he  had  notice  to 
*rovide  for  him. 

2.  That  it  does  not  appear  from  the  warrant,  that  the  jus- 
tices had  legal  evidence  that  the  pauper's  last  legal  place  of 
settlement  Wtis  in  Charleston* 

3.  That  it  does  not  appear  by  the  warrant,  that  he  had  any 
notice  of  the  complaint  made  to  the  justices.  «. 

To  this  assignment  the  overseers  of  the  poor  of  Richfield 
pleaded,  that  on  the  pau[)er's  recovering  from  his  wounds  and 
sickness,  so  as  to  be  capable  of  being  removed,  an  order  was 
made  by  two  justices  of  the  peace,  in  pursuance  of  the  act, 
adjudging  the  pauper's  last  legal  settlement  to  be  in  Charles^ 
ton ;  which  order,  on  appeal  to  the  General  Sessions  of  the 
Peace  for  the  county  of  Otsego^  was  confirmed. 

(a)  ExparU  Over  een  of  OaUt,  4,  Cowm,  137.  ace.    And  see  GwrUy  v.  AUm, 

\f  t>44. 


6  Cowen 
{b)  Vid.  PeopU  T.  Bupenrisan  of  Onoe^o,  t  WendtU,  S91. 
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NEW-TORK,      To  this  plea  there  was  a  demurrer  and  joinder. 
Nov.  1810.  '^  ^ 

VooRRif  Cadi/y  in  support  of  the  demurrer.     The  7th  section  of  the 

^-    ^  act  for  the  settlement  and  relief  of  the  poor,  provides  for  the 

Hawm.      removal  of  strangers  who  have  no  settlement,  and  who  are 

likely  to  become  chargeable ;  and  any  two  justices  may  cause 

such  person  to  be  brought  before  them  and  examined,  and  may 

direct  him  to  remove  to  the  place  of  his  former  settlement,  and 

[  *  91  ]         if  he  neglects  *or  refuses,  they  may  issue  a  warrant  for  his 

removal.(aJ 

The  16tn  section  of  the  act  provides  for  the  case  of  such 
stranger,  being  so  sick  or  lame  as  to  be  incapable  of  being 
removed.  Notice  of  the  fact  is  to  be  given  to  the  overseers  of 
the  poor  of  the  place  of  his  last  legal  settlement,  with  a  reque^^t 
to  them  to  provide  for  his  relief  and  maintenance  during  his 
illness,  &c.,  and  on  their  neglect  and  refusal,  two  justices  of 
the  peace  of  the  county  in  which  the  place  of  such  pauper's 
legal  settlement  shall  be,  on  complaint  made  to  them,  are 
authorized  to  cause  the  monejr  expended  for  his  maintenance 
to  be  levied  by  distress  and  sale  of  the  goods  of  the  overseer 
so  neglecting  or  refusing,  <&c. 

The  first  question  for  the  two  justices  to  decide  was,  whether 
they  had  jurisdiction ;  for  they  can  have  no  jurisdiction  or 
authority  to  issue  the  warrant,  until  the  place  of  the  pauper's 
last  legal  settlement  is  ascertained.  They  have  no  means  of 
making  this  inquiry.  It  is  essential,  therefore,  that  there  should 
be  an  adjudication  of  the  place  of  legal  settlement,  before  the 
justices  can  proceed  to  act 

A  mere  notice  to  the  overseers  is  not  sufficient  to  protect 
them ;  and  without  a  prior  adjudication  they  must  act  at  their 
peril. 

Again,  if  there  had  been  a  prior  adjudication,  the  justices 
would  not  be  authorized,  on  a  mere  complaint,  without  any 
inquiry  or  hearing  of  the  party,  to  issue  their  warrant  to  levy 
to  any  amount. 

In  cases  of  summary  proceedings,  where  no  particular  mode 
of  proceeding  is  prescribed  by  law,  that  mode  must  be  pursued 
which  is  according  to  the  principles  of  justice.     The  party 
should  be  summoned  to  answer  the  charge  against  him ;  and 
the  witnesses  in  support  of  the  charge  should  be  examined  in 
his  presence.     {^  Burr.   1164,  1165,  1166.     3  Burr.  1786 
Sir.  1240.^     Wnere  a  party  has  not  received  notice,  or  been 
summoneci,  the  defect  can  be  cured  only  by  his  appearance 
{Salk,  181.) 
[  *92]  *In  the  present  case,  it  is  evident  that  the  overseer  did  not 

appear ;  and  he  could  not  have  been  summoned,  for  the  com^ 

(«)  Where  a  paaper  has  actnallj  become  chargeable  to  the  town,  there  ii 
no  necessity  to  order  him  to  remove  to  bit  last  le^al  settlement,  prerionslj  to 
issuing  a  warrant  for  hia  removal.     Oter»ur»  of  Vernon  v.  Oversi>ers  of  Smith 
vUU,  17  Johns.  R.  89. 
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piiunt  was  made  and  the  warrant  issued  on  the  same  day.  NEW-YORK 
Such  a  summons  is  not  reasonably  nor  legal.  (2  Str,  261.)  ^J|J^I;J5i^ 
[1  K  S.  94.  sec.  13.]  Voorhis 

By  the  fifth  article  of  the  bill  of  rights,  (10  sess.  c.  1.)  it  is  ^,  ^ 
declared,  that  no  man  shall  lose  his  freehold,  goods,  or  chattels,  Hai^*« 
aniess  he  has  been  brought  to  answer,  and  has  been  forejudged 
of  the  same  by  due  course  of  law.  Here  the  property  of  the 
piaintiiF  in  error  has  been  taken  from  him  to  the  amount  of 
h34  dollars,  for  the  few  weeks'  maintenance  of  a  pauper,  with- 
out his  having  been  called  on  to  answer,  or  having  had  an 
opportunity  to  contest  or  disprove  the  justness  or  propriety  of 
tb€i*charge. 

The  case  of  The  King  v.  Inhabitants  of  Oreat  Marlow^ 
(2  Easi^  244.)  shows,  that  the  warrant  and  proceedings  may  be 
brought,  by  dertiorarij  before  this  court,  for  the  purpose  of 
being  quashed. 

Chldy  contra.  1.  After  the  pituper  was  cured,  an  order  of 
removal  was  made,  from  which  there  was  an  appeieil  by  the 
overseers  of  the  poor  of  Charleiton,  which  was  confirmed,  and 
an  adjudication  made  against  Charle^wt.  The  overseers  of 
that  town  are  now  estopped  to  say,  that  the  legal  settlement  of 
tlie  pauper  is  not  in  Charleston.  (^Outram  v.  Morewoody  3  East^ 
346.)  The  question,  therefore,  as  to  the  place  of  settlement, 
18  put  at  rest  by  the  adjudioation  of  the  sessions.  An  order 
of  settlement,  when  made,  binds  all  parties,  until  repealed. 
(2  Salk.  481 ,  482.  12  Mod.  419.) 

Where  proceedings  are  brought  up  on  a  eertiorarij  the  court 
are  not  confined  to  the  record,  as  in  the  case  of  a  writ  of  error, 
but  may  direct  an  issue  to  try  a  fact,  if  necessary  to  the  attain- 
ment of  justice.  The  order,  having  been  confirmed  on  appeal, 
is  final  and  conclusive,  unless  there  is  error  in  form.  (19  Vin, 
380.  Poor,  H.  Vent.  310.  Burr.  Sett.  Cos.  439.  2  Bott. 
P.  L.  742,  743.) 

2.  The  17th  section  of  the  act  provides,  that  every  person 
who  thinks  himself  aggrieved  by  any  judgment  or  warrant  of 

the  justices,  may  appeal  to  the  next  general  ^sessions.  This  [  *  9Pi  ] 
is  the  proper  course,  and  ought  to  have  been  pursued. 

3.  The  warrant  has  been  issued  in  precise  conformity  to  the 
directtons  of  the  act.  The  16th  section  of  the  act  does  not 
contemplate  the  interference  of  any  magistrate,  or  any  adjudi- 
caticm.  It  declares,  that  if  the  overseers  of  the  poor  of  the 
town  from  whence  the  pauper  came,  shall,  after  notice  to  them, 
neglect  or  refuse  to  provide  relief,  two  justices,  on  complaint 
to  them,  may  issue  a  warrant.  The  object  of  the  1 6th  section 
is  to  provide  the  means  of  raising  the  money,  promptly  and 
summarily,  in  so  urgent  a  case.  If  an  adjudication  is  to  be 
first  made,  from  which  an  appeal  may  be  made  to  the  sessions, 
great  delay  and  inconvenience  will  arise.  If  the  money  can- 
not be  raised  immediately,  the  object  of  this  section  of  the  act 

Vol.  VII.  10  78 


93  CASES  IN  THE  SUPREME  COURT 

NEW-roRK,  nrill  be  defeated.     It  was  intended  to  provide  for  a  case  of 
^^^^l^^^^a^  urgent  necessity.    It  is  very  different  from  the  seventh  section, 

VooKHii      where  no  such  necessity  exists. 

_     ^-    ^      The  1 6th  section  prescribes  a  notice,  but  is  silent  as  to  any 

Hawks.      adjudication.     How,  then,  could  there  be  any  appeal  ?     The 

magistrates  say  the  facts  were  proved  to  them  by  oath,  and 

they  issued  a  warrant  accordingly.  They  could  not  adjudicate. 

They  had  no  authority  to  examine  the  pauper. 

The  terms  of  the  I6th  section  are  as  strong  to  authorize  the 
issuing  a  w&frant  in  this  summary  mode,  as  in  several  cases, 
which  have  been  sanctioned  by  the  decisions  of  the  court. 
(JBenntti  v.  Ward^  3  Cainti^  259.  Bouton  v.  Neilsan^  3  Joiim, 
Rep.  474.)  I  grant  that  inconveniences  may  sometimes  arise ; 
but  it  is  not  possible  to  provide  a  summary  remedy,  and  yet 
allow  all  the  Xorms  of  regular  proceedings  by  notice,  adjudica- 
tion and  appeal. 

If  these  proceedings  are  quashed,  how  are  the  overseers  of 
Bichfield  to  be  relieved  or  reimbursed  ? 

Van  Vechien^  in  reply.  The  plea  admits  the  want  of  adju- 
dication and  notice.  If  j^he  burden  of  the  expense  of  main  tain- 
[  *  94  ]  ing  the  pauper  is  to  be  transferred  from  ^Richfield  to  the  place 
of  his  last  legal  settlement,  it  is  indispensable  that  the  place  of 
his  legal  settlement  should  be  first  ascertained,  before  any 
notice  is  given.  , 

Will  the  court  subject  the  overseers  of  Charleston  to  this 
penalty,  without  any  notice,  or  any  opportunity  of  being  heard  ? 
Perhaps,  the  true  place  of  legal  settlement  was  at  Richfield ; 
and  shall  Charleston  be  charged,  in  this  way,  with  the  expense 
of  the  pauper's  maintenance  ?  Is  this  prompt  and  summary 
remedy  to  be  applied,  without  first  knowing  what  town  is  legally 
chargeable  with  the  expense  ?  If  there  is  to  be  no  previous 
adjudication  as  to  the  legal  settlement,  the  warrant  may  be 
issued  against  the  overseers  of  any  one  town  as  well  as  another. 

If  there  had  been  an  appeal  from  this  warrant,  and  it  had 
been  set  aside,  could  the  sessions  have  ordered  a  restitution  of 
the  money  ?  How  would  the  overseers  of  Charleston  recovei 
back  the  money  they  might  have  paid  ? 

It  is  said,  the  warrant  being  brought  up  by  certiorari^  this 
court  may  direct  an  issue  to  try  whether  the  pauper  was  legally 
settled  in  the  town  against  the  overseers  of  which  the  warrant 
issued.  But  this  is  inverting  the  natural  and  proper  course  of 
proceeding.  It  is  first  to  make  the  overseers  of  Charleston  lia* 
ble  for  the  money,  and  then  to  inquire,  whether  they  ought  to 
be  made  liable. 

The  ca?es  of  Bennett  v.  fVard^  and  Bouton  v  NeikoPy  are 
not  analogous.  There  the  public  at  large  were  interested  in 
the  ir.«ijlrvays  ;  and  the  case  necessarily  required  a  prompt  rem- 
edy. The  complaint  was  made  by  a  public  and  sworn  officer, 
who  had  no  intercrt  in  the  case. 
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Per  Curiam.    The  inducement  to  the  enacting  of  the  16th  new-york 
section  of  the  act  for  the  settlement  and  relief  of  the  poor,  was  ,J^J^|fl^ 
to  relieve  the  town  where  a  pauper  happened  to  be  taken  sick 
or  lame,  so  as  not  to  be  able  to  be  removed  back  to  the  place 
of  his  last  legal  settlement ;  but  in  providing  for  this  summary 
relief  to  *the  town  actually  burthened  with  the  pauper,  it  pre-        [  *  ^^  ] 
supposes  that  the  place  of  his  last  legal  settlement  has  been 
ascertained,  accord. ng  to  the  provisions  of  the  7th  section,  to 
wit,  by  an  order  of  two  justices,  making  an  adjudication  upon 
the  fact,  after  having  themselves  examined  the  pauper  on  oath. 

To  give  the  16th  section  any  other,  construction,  would  lead 
to  great  abuse  and  oppression.  1  -^wns  might  be  charged,  if 
the  manner  of  proceeding  in  this  case  is  sanctioned,  with  the 
payment  of  large  sums  of  money,  unjustly?  and  without  the 
examination  of  the  pauper  himself,  which  is  essentially  requisite 
to  find  out  his  last  legal  settlement.  This  not  having  been 
done  in  this  case,  the  warrant  issued  illegally.  • 

It  has  been  contended,  that  the  subsequent  proceedings 
made  the  warrant  valid.  The  cases  referred  to  contain  no 
such  doctrine.  The  warrant  was  good  or  bad  when  it  issued ; 
and  cannot  be  aided  by  what  took  place  afterwards. 

Warrant  quashed,  (a) 

(«)  The  provisions  of  the  Reyised  Statutes  relative  to  the  settlement  and  sup- 
port of  paupers  are  materially  differ^t  from  those  which  existed  when  the 
above  decision  was  pronounced.  They  may  be  found  in  vol.  1.  p.  622.  sections 
32,  33,  34. 


Gray  against  Goodrich. 

IN  ERROR,  on  certiorari  from  a  justice's  court.  Testimony  as 

■Gray  was  sued  by  Goodrich^  in  the  court  below,  for  a  deceit  u^ii' of  a^  JS- 
or  fraud  in  the  exchange  of  horses.     The  defendant  pleaded  «>"    *^^S^' 
the  general  issue,  and  claimed  damages  on  his  side.    There  ^ih^oiTm  «j!> 
was  a  trial  by  jury.     There  was  some  slight  evidence  tending  ^e-^*,  when  he 
to  show  a  scienter.     Gray^  on  being  asked  if  the  hdrse  was  femend.  b^iS^ 
sound,  answered,  he  was,  for  aught  he  knew :  and  he  boasted,  «dmiMibie.  (*) 
afterwards,  that  he  had  made  a  great  bargain.     The  justice 
also  admitted,  in  evidence,  the  declarations  of  a  person  de- 
ceased, who  was  a  witness  to  the  bargain.   *This  was  objected        [  ^96  ] 
to.     The  jury  found  a  verdict  for  the  plaintiff,  on  which  the 
justice  gave  judgment. 

The  cause  was  submitted  to  the  court  without  argument. 

tk)  Vid.  Wils&n  V.  Boerem,  16  Johu,  R,  286.  Jaekatm  v.  Vrtdenbur^h,  1  Jchnt.  R, 
169.  Jaetton  v.  Kmfen,  t  Johnt.  R.  31.  Jaektom  v.  JBeCte,  6  Cowot,  Stt.  But  lee  S. 
C.  in  cnor,  6  WatHu,  173. 
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NSW-TOIUC, 

Nov.  1810. 

V. 
▲•  tflV. 


Per  Curiam*  The  teatimony  to  establish  the  scienttr  (even 
admitting  the  declamtion  of  the  deceased  person)  was  rather 
loose.  The  hearsay  evidence  was,  however,  ihe  strongest ;  and 
coming  from  a  person  called  as  a  witness  to  the  bargain,  had, 
probably,  the  greatest  iaiueBee  with  the  jury.  This  evidence 
was  clearly  inadmtsaiUe.  The  law  requires  the  sanction  of  an 
oath  to  all  parol  testimony.  It  never  gives  credit  to  the  bare 
assertion  of  any  one,  however  high  his  rank,  or  pure  his  morals. 
The  cases  of  pedigree,  prescription  or  custom,  are  exceptions 
to  the  general  rule.  The  person  from  wh<Mn  the  declars^ons 
came,  being  dead^  cannot  vary  the  ease  essentially ;  it  is  still 
not  a  relation  upon  oath*  What  a  deceased  person  has  been 
heard  to  say,  except  upon  oath,  or  in  exiremu^  when  be  came 
to  a  violent  end,  never  has  been  considered  as  competent  evi- 
dence.   The  judgment  must,  therefore,  be  reversed. 

Judgment  reversed. 


A 

lo  appear  be- 
fore a  r^ment- 
al  coart  martial, 
lo  show  cause 
why     a     fioe 

should  not  be 
levied,  under  the 
90th  aecllon  of 
the  act  to  or|;a- 
nize  the  militia 
of     the    state, 

isess.  24.  c. 
66.)  is  in  the 
aature  of  pro- 
cetSf  and  must 
be  served  j9er- 
Mtmalhf. 

An  action  lies 
a^inst  the 

president  of  a 
regimental  court 
martial,  for  is- 
suingf  a  warrant 
by  which  a  fine 
was  collected, 
when  the  party 
had  iM»t  been 
personally  serv- 
ed with  a  sum- 
mons, to  appear 
and  snow  cause, 
but  only  a  copy 
thereof  left  at 
his  house.  {But 
tee  act,  sess.  3S. 
e.  165.  seek  76.) 


Capron  against  Austin. 

IN  ERROR,  on  etrtiorari  firop  a  justice's  court. 

Austin  brought  an  action  against  Capron,  in  the  court  below, 
to  recover  back  a  fine,  which  had  been  imposed  on  the  plain- 
tiff, Auatin^  by  a  regimental  court  martial,  of  which  the  defend- 
ant below  {^Capron)  was  president,  *for  a  pretended  delinquency 
in  not  appearing  at  a  military  parade.  The  declaration  was 
special.  It  stated  the  fine  to  have  been  imposed,  on  the  24th 
of  October,  1808,  without  causing  the  said  James  to  be  sum^ 
moned  according  to  law;  and  the  plaintiff  averred,  that  he  never 
knew  or  heard  of  the  court  martial  until  some  days  after  it  was 
over ;  and  that  he  never  was  required  to  attend.  The  plaintiff 
also  alleged,  that  the  defendant,  in  order  to  defraud  and  wrong- 
fully obtain  money  from  the  plaintiff,  issued  his  warrant  to 
collect  the  sum,  well  knowing  it  was  illegal  The  defendant 
pleaded  not  guilty.    The  cause  was  tried  by  a  jury. 

On  the  trial,  it  appeared,  that  a  copy  of  the  summons  to 
attend  the  court  martial  was  left  at  the  bouse  where  Austin 
resided,  a  few  days  before  the  meeting  of  the  court  martial, 
Austin  being  absent  from  home.  A  paper  was  then  produced, 
called  the  original  summons,  signed  by  Capron ;  but  the  name 
of  Austin  was  not  in  the  body  of  the  summons,  but  was  written 
on  the  back  of  it,  by  the  officer  or  person  who  left  the  copy, 
with  other  names.  It  was  not  certified  on  the  summons,  in 
what  manner  the  person  had  been  notified.     The  name  of  the 

[1  Jt  B.  908.308.909.  314.] 
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officer  was  endorsed  on  the  summons.    This  officer  testified,  NEW-tork 

that  he  particularly  told  Capron  and  the  court  martial,  that  he  „J|2IlJfJ^ 

had  summoned  the  plaintiff,  by  leaving  a  copy  only.     The      catiumt 

plaintiff  proved,  that  he  went  from  home  the  day  t>efore  the 

copy  was  lefl,  and  did  not  return  until  after  the  meeting  of 

the  court  martial.     The  officer  then  stated,  that  about  the  23d 

of  February y  1809,  he  received  a  paper,  called  an  execution, 

under  the  hand  and  seal  of  Capron,  commanding  him  to  collect 

of  the  plaintiff  10  dollars  damages,  and  19  cents  costs,  besides 

his  fees,  under  which  he  collected  11  dollars  and  57  cents,  and 

delivered  it  with  the  execution  to  Capron. 

A  motion  for  a  nonsuit  was  overruled  by  the  justice,  who 
submitted  to  the  jury,  whether  the  defendant  had  fraudulently, 
under  color  of  being  president  of  *a  court  martial,  obtained  the         [  *  98  J 
money  from  the  plaintiff.     The  jury  found  a  verdict  for  the 
plaintiff,  for  1 1  dollars  and  57  cents. 

The  cause  was  submitted  to  the  court  without  argument 

Per  Curiam.  The  action  in  the  court  below  was  to  recover 
back  a  fine,  which  had  been  imposed  on  the  plaintiff  by  a  regi- 
mental court  martial,  of  which  the  defendant  was  president, 
for  a  delinquency  in  not  appearing  at  a  military  parade.  The 
plaintiff  appears  to  have  waived  the  trespass,  and  brought  his 
action  for  the  money  collected  firom  him,  and  which  came  into 
the  defendant's  hands. 

Although  the  declaration  charged  the  defendant  with  having 
ftaudulently  caused  the  money  to  be  levied  and  collected,  yet 
this  allegation  is  no  way  supported  by  the  proof.  And  the 
only  ^onnd  upon  which  the  proceedings  of  the  court  martial 
were  impeached,  was,  that  the  fine  had  been  imposed  without 
the  plaintiff's  having  been  personally  summoned  to  appear. 
The  statute  provides  (1  Rev,  Laws,  516.  sess.  24.  c  166.) 
[]  R.  S.  309.  sec.  20,  21.  Id.  302,  303.  sec.  19,  20.]  that  bo 
fine,  in  cases  of  this  kind,  shall  be  levied  on  any  delinquent, 
until  he  shall  have  been  summoned  to  appear  before  a  re^- 
mental  court  martial,  that  he  may  show  cause  why  such  fine 
should  not  be  levied.  If  the  plaintiff  was  not  duly  summoned 
to  appear,  the  court  martial  bad  no  jurisdiction  of  the  case. 
From  the  evidence,  it  appeared,  that  the  manner  in  which  the 
plaintiff  had  been  summoned  was  by  leaving  a  copy  of  the 
summons  at  his  dwelling-house,  a  few  days  before  the  meeting 
of  the  court  martial,  he  being  from  home  ;  and  it  was  proved, 
that  he  did  not  return  home  until  after  the  meeting  of  the  court 
martial. 

A  copy  of  the  summons  left  at  the  dwelling-house  of  the 
delinquent  was  not  sufficient,  within  the  statute,  to  authoriae 
the  court  martial  to  impose  the  fine.  Personal  service  was 
secftssary.  The  summons  required  by  the  statute  is  in  the 
nature  of  a  process,  and  not  like  a  notice,  *in  some  collateral        [  *  99  J 

oceedings,  in  the  progress  of  a  suit.    In  such  a  case,  service, 
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NEW-YORK,  by  leaving  the  notice  at  the  dwelling-house  of  the  party,  might 
^I^!fl^  be  deem^  sufficient,  unless  when  the  proceedings  are  to  bring 
the  party  into  contempt ;  according  to  the  rule  laid  down  by 
Lord  Kenyan f  in  Jones  v.  March,  (4  Term  Rep*  465.) 
The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed,  (a) 

(a)  By  the  76Ui  iection  of  the  late  act  to  organite  the  militia,  (sets.  33.  e.  165.) 
passed  the  20th  of  Marekf  1809,  it  it  provided,  that  all  the  mimmonses,  from 
regimental  courts  martial,  to  appear  and  show  cause  why  a  fine  should  not*  be 
levied,  shall  be  sufficient,  if  left  with  some  person  of  suitable  age  and  discretion, 
St  the  usual  place  of  abode  of  the  party.  (And  by  the  provisions  of  the  R«,Tised 
Statutes,  (sup.  p.  98^  if  no  such  person  can  be  found,  the  summons  may  be 
affixed  to  the  door  or  the  house.)  • 


Beecker  against  Beecker. 


On  a  motion  in  THIS  was  an  action  of  assumpsit.  The  declaration  stated, 
^[i^So  an"acl  that  Peter  Beecker,  on  the  22d  June,  1802,  made  his  will  and 
tion  of  astmi^  dcTiscd  to  his  son,  the  defendant,  all  his  real  estate  in  Green- 
laici  in  £e^dec.  ujich,  in  Washington  county,  except  the  ground  on  which  the 
laraiioD  is  pre-  Baptist  meeting-house  stood,  to  hold  the  same  in  fee ;  subject, 

turned  lobcan         '^     ^,     ,  ^      .i_        i  i  •  i  ■  J        ' 

expreM  prom-  nevertheless,  to  the  charges,  legacies  and  encumbrances,  men- 
•»«•(<»)  .^  tioned,  &c.  That  by  the  same  will  he  bequeathed  to  his 
lawmaybesus-  daughter,  the  plaintif)*,  90  dollars,  to  be  paid  to  her  in  half- 
tained  against  a  quarterly  payments,  by  the  defendant,  during  her  life,  upon 
expiesspromiM  the  Order  of  his  executors ;  and  which  annuity  was  by  the  said 
*^  'TJeou'Sied  ^*''  declared  to  be  chargeable  upon  the  real  estate  devised  to 
as'ai^acy^and  the  defendant.  And  by  his  codicil,  made  the  26th  February^ 
Und^^Vvisl^  ^®^^'  ^^  bequeathed  to  the  plaintiff  the  additional  sum  cf  10 
made  after  the  doUars,  to  be  paid  in  the  same  manner  by  the  defendant,  as  the 
[*100]  said  90  dollars;  that  *the  testator  died  on  the  19th  March^ 
executors  had  1803,  sciscd  of  the  lands  devised  to  the  defendant,  and  without 
i^^a^d  ^  altering  or  revoking  his  will  or  codicil.  The  plaintiff  then 
consideration  of  averred  that  the  de^ndant,  on  the  I9th  March,  1803,  entered 
Iwvinr^beMme  ^^^^  ^^^  upon  the  real  estate  so  devised  to  him,  and  became 
ictsed  of  tiie  sciscd  of  it,  subjcct  to  the  payment  of  the  said  aiinuity  of  100 
dSwsT***'  ^^  dollars.  That  the  executors,  on  the  19th  May,  1803,  proved 
But  whether  the  will,  and  assented  to  the  legacies.  That,  on  the  12th  iSep- 
wiiM^e°4*'nsi  ^^^wicf,  1809,  the  cxccutors,  by  order  in  writing,  directed  the 

a  devisee  or  ler* 

of  la^d      ^'^  ^^^  ^'  ^^'^^^^^  ^  ^^'"'  ^'  ^^'  ^^' 


tenant  m 
session 


Qkery,  {fj  But  if  there  be  no  express  promise,  an  action  will  not  lie,  though  the  legacy  or  aanotty 
is  expressly  charged  on  the  land.  The  remedy  is  in  chancery.  PeUetrean  y.  RaihJknu^ 
18  John*,  K  428. 
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defendant  to  pay  the  said  annuity  to  the  plaintiff.     That  the  new  iork. 
plaintiff  presented  the  order  to  the  defendant,  and  requested     'J^I;JfI^ 
payment,  and  that  he  refused.     That  the  annuity  for  6  1-2     bkeckkr 
years  is  in  arrear  and  due  from  the  defendant,  whereof  he  had  ^* 

notice.  That  the  defendant  hath  occupied  the  real  estate  afore- 
said, from  the  dc^th  of  the  testator,  under  the  will.  That,  by 
reason  of  the  premises,  the  defendant  became  liable  to  pay, 
and  being  so  liable,  he,  in  consideration  thereof,  on  the  19th 
Stpttmbtr^  1809,  promised  to  pay,  &c.  Yet,  &c. 

rlea,  wm  assumpsit 

A  verdict  having  been  found  for  the  plaintiff,  the  defendant 
moved  in  arrest  of  judgment ; 

1.  Because  indeliiatus  assumpsit  will  not  lie  to  compel  the 
payment  of  a  legacy  bequeathed  by  will. 

2.  That  the  action,  as  set  forth  in  the  declaration,  is  not  sus- 
tainable. 

3.  The  declaration  is  uncertain,  and  insufficient  in  stating 
the  amount  due ;  aiid  does  not  state  a  proper  demand  on  the 
defendant  to  pay  the  same. 

HI  Bleecker^  for  the  defendant.  1.  In  En^Iandy  where  a 
legacy  is  charged  on  land,  or  to  arise  from  the  sale  of  real  estate, 
it  cannot  be  sued  for  in  the  spiritual  courts,  but  is  recoverable 
only  in  courts  of  equity.  (2  fFoods,  478.  Hob.  265.)  This 
case  does  not  come  within  our  statute  (sess.  24.  c.  174.  s.  18.) 
giving  a  suit  against  executors.  In  Atkins  v.  fftS,  and  HawJces 
V.  Saundersy  {Cowp.  284.  289.)  •it  was  held,  that  assumpsit  lies  [  *  101  • 
against  an  executor,  upon  an  express  promise  to  pay  a  legacy, 
in  consideration  of  assets.  But  there  is  no  case  of  an  action 
ofassujnpsit  brought  against  a  devisee.  In  Decks  v.  Strutty  (5 
Term  Hep,  690.  2  Roper  on  Legacies^  592.)  the  Court  of  K. 
B.  decided,  that  no  action  at  law  could  be  maintained  for  a 
legacy;  and  Lord  Kenyon^  in  giving  his  opinion,  makes  no 
distinction  between  an  express  and  implied  promise.  He 
observed,  ^'that  the  supporting  such  an  action,  would  be 
attended  with  the  most  pernicious  consequences;  that  no 
action  (except  one  in  the  time  of  Ihe  commonwealth)  had  been 
maintained  for  a  legacy  in  a  court  of  law." — "  If  an  action 
would  lie  for  a  legacy,  no  terms  could  be  imposed  on  the  party 
who  was  entitled  to  recover ;  and,  therefore,  when  the  legacy 
is  given  to  the  wife,  the  husband  would  recover  at  hw,  and  no 
provision  be  made  for  the  wife  and  family;  whereas  a  court  of 
equity  would  take  care  to  make  provision  for  the  wife  in  such 
cases.  The  whole  of  that  admirable  system,  which  has  been 
founded  in  a  court  of  equity,  would  fall  to  the  ground,  if  a 
court  of  law  could  enforce  the  payment  of  a  legacy."  And  in 
Farish  v.  fVUsoUy  {Peake^s  N.  P.  Cas.  73.)  his  lordship  ruled 
at  nisipritUj  that  no  action  at  law  would  lie  for  a  legacy;  and 
he  put  it  on  the  same  grounds  of  convenience  and  policy ;  and 
that  a  court  of  equity  alone  could  make  such  provisions  as 
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NEW-YORK,  would  suit  the  convenience  and  circumstances  of  tbe  parties 
Not.  i8ia     j^  HickoUtm  V.  German,  (  T.  Raym.  23.)  which  was  in  the  time 
of  Charles  IL  it  was  held  that  an  action  at  law  would  not  lie 


finr  a  legacy.  It  is  trae,  that  in  the  case  of  Lord  Saye  and 
Stale  V.  Guy  J  (3  Eaif$  Rep.  120.  See  Freeman' $  Rep.  289.) 
Lord  Ellenbaroygk,  distinguishing  the  case  from  that  of  DeeTct 
T.  Strutty  held,  that  an  action  at  law  would  lie  against  an 
executor  to  recover  a  specific  legacy,  after  the  assent  of  the 
executor  to  the  bequest;  and  Lawrence^  J.,  puts  it  on  the 
ground,  that,  by  the  assent  of  the  executor,  the  propertj^in  tbe 
chattel  bequeathed  vests  in  the  legatee,  and  is  governed  by 
the  rules  of  common  law.     But  in  the  present  case,  there  is  no 

[  *  102]      express  promise  •of  the  defendant  to  pay  the  legacy.     The 
declaration  states,  that  he  absolutely  refused  to  pay  it 

Aflain,  suppose  that  after  the  devisee  had  paid  tbe  legacy, 
the  fund  should  be  exhausted,  he  could  not  brins  an  action  at 
law  against  the  legatee  to  refund,  (3  Bos,  fy  PulL  166.)  Tbe 
provision  of  the  statute,  (sess.  24.  c.  174.  sect.  18.)  [2  R. 
«S.  114, 115.  sec.  10,  11.]  requiring  the  legatee  to  give  security 

«  to  refund,  in  case  there  are  not  assets  enough  to  pay  all  the 

legacies,  shows  the  sense  of  the  legislature,  as  to  tbe  necessity 
of  those  provisions  which  a  court  of  equity  can  make. 

Crary,  contra.  The  declaration  states  an  express  prom*- 
ise ;  at  least,  it  will  be  so  considered,  after  verdict  The  case 
of  Deeks  v.  Struit  is  not  applicable.  That  action  was  on  an 
implied  promise.  Besides,  it  was  since  our  revolution,  and  so 
no  authority  here;  and  it  was  subsequent  to  the  cases  of 
Atkins  V.  Iiilly  and  Hawkes  v.  Saunders,  in  which  Lord  Mans^ 
field  held,  that  an  action  at  law  would  lie,  on  an  express  promise 
to  pay  a  legacy,  in  consideration  of  assets. 

In  Ewer  v.  Jones,  (2  Salk.  415.  2  Ld.  Raym.  937.  S.  P.) 
Lord  Hoh  held  clearly,  that  a  devisee  might  maintain  an  action, 
at  common  4aw,  against  a  tertenant,  for  a  legacy  devised  out 
of  lahd ;  for  where  a  statute  gives  a  right,  the  party,  by  conse- 
quence, shall  have  an  action  at  law  to  recover  it.  And  there 
is  good  reason  for  this ;  for  if  the  party  elects  to  take  the  land 
devised,  he  must  take  it  cum  onere,  and  ought  to  be  liable  for 
the  legacy  charged  upon  it.  In  Hawkes  v.  Saunders,  Buller, 
J.,  says,  there  could  be  little  doubt  that  the  action  could  be 
maintained  where  the  legacy  was  to  be  paid  out  of  land,  and 
there  was  an  express  assent  of  the  executors. 

In  Rose  v.  Bowler,  (I  Hen.  BL  111.)  I^&on,  J.,  alluding  to 
the  cases  in  Couyfer,  wnere  the  executors  made  themselves  lia- 
ble, by  their  promise  to  pay  in  consideration  of  assets,  observed, 
that  the  question  then  before  the  court,  whether,  by  tbe  gen- 
[*  103]  eral  common  law,  an  executor,  as  such,  was  liable  to  be  ''^sued 
for  a  legacy,  was  a  question  of  great  importance,  and  still  unde- 
cided ;  but  that  case  was  determined  on  a  different  pcunt.  In 
Doe,  ex  dem.  Lord  Saye  and  Seale,  v.  Quy,  the  Court  of  K.  B. 
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were  clearly  of  opinion,  that  an  action  at  law  would  lie  for  a  new-york, 
specific  legacy,  after  the  assent  of  the  executor.     (3  East,  120.     '*°^*  ^^*^* 
See  1  Sound.  278.  note.     1  Ch.  Cos.  256.     2  Lev.  209.) 


Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  prom- 
ise stated  in  the  declaration  is  to  be  considered,  after  verdict| 
and  upon  the  present  motion,  as  an  express  promise.  This  is 
the  presumption,  nlid  so  it  has  been  received  by  the  courts,  in 
a  variety  of  cases,  where  there  was  no  admission  of  the  parties 
to  contradict  it.  (Cowp.  283.  289.  7  Term  Rep.  350.  note. 
4  Johns.  Rep.  237.)  The  question,  then,  before  us  is,  whether 
an  action  at  law  can  be  sustained  against  a  devisee,  upon  his 
express  promise  to  pay  a  specified  sum,  bequeathed  as  a  legacy, 
and  charged  upon  the  land  devised,  and  made  after  the  execu- 
tors had  assented  to  the  legacy,  and  in  consideration  of  his 
having  become  seised  of  the  land  under  the  devise. 

In  the  cases  of  Atkins  v.  Hill,  and  of  Hawkes  v.  Saunders y 
{Cowp.  283.  289.)  the  Court  of  K.  B.  determined  that  an  action 
of  assumpsit  lay  at  law  against  an  executor,  on  his  express 
promise  to  pay  a  legacy,  in  consideration  of  assets  received, 
sufficient  to  pay  all  the  debts  and  legacies.  Those  decisions 
have  been  considered  as  shaken  by  the  case  of  Deeks  v.  Strutt, 
(5  Term  Rep.  690.)  But  the  question  in  that  case  was,  whether 
the  law  would  raise  an  implied  promise,  on  proof  of  the  ac- 
knowledgment of  assets,  and  when  the  legacy  was  payable  out 
of  the  general  funds  of  the  testator;  and  the  court  held,  that  it 
would  not.  Lord  Kenyon  said,  that  it  was  a  case  almost  with- 
out precedent,  and  that  the  means  which  a  court  of  equity 
had  to  control  the  suit  so  as  to  meet  the  purposes  of  justice, 
particularly  when  the  husband  sued  •for  his  wife's  legacy,  was 
a  strong  reason  for  confining  the  cognizance  of  such  suits  to 
the  courts  of  equity.     The  K.  B.  afterwards,  in  Doe  v.  Guy, 

S!  East,  120.)  laid  much  stress  upon  the  circumstiance,  that 
e  action  of  Deeks  v.  Struit  was  upon  the  implied  promise 
only.  The  cases  in  Cowper  have  not,  therefore,  strictly  been 
overruled.  They  may  be  reconciled  with  the  subsequent 
decisions,  upon  the  distinction  between  an  express  undertaking, 
and  a  promise  implied  by  law.  It  must,  however,  be  admitted, 
that  the  language  of  some»of  the  old  cases,  {Dyer,  264.  pL  41. 
Moore,  917.  Hob.  265.  T.  Raym.  28.)  as  well  as  the  general 
reasoning  of  Lord  Kenyon,  is  against  the  action ;  but  whoever 
has  duly  considered  the  authority  of  the  two  decisions  in  Cow 
per,  and  the  powerful  manner  in  which  they  are  supported, 
cannot  but  be  conscious  of  the  weight  with  which  they  press 
upon  the  argument. 

None  of  the  old  cases  appear  to  have  arisen  upon  an  express 
promise.  The  court  was  content  to  lay  down  the  general 
rule  that  the  legatee  must  sue  in  the  spiritual  courts  for  his 
legacy.  The  objection  upon  which  Lord  Kenyon  seems  chiefly 
to  have  relied,  does  not  apply  here ;  for  this  is  not  the  case  of 
Vol.  Vn.  11  81 
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NEW-YORK,  a  husband  suing  for  his  wife's  legacy,  and  the  objection  has, 

^^J2]|[^*fj^  perhaps,  been  deemed  of  too  much  importance.     It  would 
BxxcKtR     equally  apply  to  a  voluntary  payment  of  the  wife's  legacy, 
▼•  without  the  assent  of  chancery ;  and  it  would  equally  prevent 

an  action  at  law  for  a  specific  legacy,  which  action  was  sus- 
tained in  the  case  of  Doe  v.  Guy.  A  specific  legacy  may  con- 
sist of  money,  or  stock,  or  the  profits  of  a  farm,  if  it  be  desig- 
nated with  sufficient  certainty.     (2  Fonb.  375.) 

This  case  is  different  from  the  ordinary  case  of  a  suit  against 
the  executor,  for  a  legacy,  payable  out  of  the  general  fond,  and 
which  may  be  maintained  at  law,  under  our  statute.  (Sess.  24. 
c.  174.  s.  18.)  [2  R.  S.  114,  115.  sec.  9.  et  seq.]  The  books 
have  been  more  favorable  to  the  suit  against  the  devisee.    Lord 

[  ♦  105  ]  Holt  (2  SaOc.  415.  2  Ld.  Raym.  937.)  supposed  that  an  ♦ac- 
tion at  law  could  be  maintained  in  this  case ;  and  in  Paschell 
v.  Keterichy  (2  I>yer,  151.  b.  Benloe,  60.)  all  the  justices  held, 
that  .the  spiritual  courts  had  no  jurisdiction  where  the  money 
was  to  arise  from  the  freehold ;  and  that  the  legatee  might 
have  account  at  common  law.  Lord  Coke  held  the  same  lan- 
guage; (2  Bulst  257.  Dyer,  151.  b.  note ;)  and  in  a  case  in 
the  time  of  Charles  11.  (1  Sid.  45.  T.  Raym.  23.)  T\oisden, 
J.,  said,  that  in  his  time,  it  had  been  adjudged  in  the  K.  B.  that 
if  one  by  will  devised  a  legacy,  to  be  paid  out  of  land,  an  action 
I^y  for  this  in  that  court. 

These  cases  prove,  at  least,  that  there  never  was  any  settled 
course  of  decisions  against  the  action ;  and  when  the  devisee, 
or  tertenant,  affirms  the  trust,  by  accepting  of  the  land,  and 
promising  to  pay,  the  case  comes  within  the  principle  of  the 
cases  decided  by  Lord  Mansfield ;  for  it  is  a  contract  founded 
upon  a  valuable  consideration. 

Whetlier  a  suit  at  law  would  lie  against  the  devisee,  or  ter- 
tenant, without  such  promise,  is  a  distinct  question.  It  is  easy 
to  perceive  difficulties  in  the  wav  of  such  a  suit,  for  the  charge 
is  not  personal,  but  upon  the  land;  and  unless  the  devisee 
makes  himself  personally  responsible,  by  his  express  under- 
taking, the  judgment  and  execution  ought  to  be  special,  as  in  the 
case  of  a  suit  against  the  heir  and  devisee,  under  the  statute. 
Until  the  statute  of  3  and  4  W.  fy  M.  there  was  no  remedy  at 
law,  by  the  creditor,  against  th^  devisee.  Why  should  the 
mere  possession  by  the  tertenant  of  the  land  charged,  support 
a  personal  action  at  law,  of  debt,  or  assumpsit^  any  more  than 
the  possession  of  land  charged  with  any  other  trust,  or  encum- 
brance ?  In  the  case  of  Livingston  v.  l%e  Erecutors  of  Living- 
ston, (3  Johns.  Rep.  189.)  this  court  held,  that  an  action  at  law 
would  not  lie  against  the  personal  representatives  of  the  devisee, 
upon  the  mere  implied  assumpsit,  arising  from   the  devise 

\  *  106  ]  itself.  The  declaration,  in  that  case,  ♦might  have  warranted 
the  presumption  of  an  express  promise  by  the  devisee ;  but  it 
was  conceded  upon  the  argument,  that  it  was  the  case  of  an 
implied  assumpsit^  and  the  court  went  upon  that  ground.  But 
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whether  a  suit  at  law  will  lie  against  the  devisee^  or  tertenant,  new-york, 
while  in  possession  of  the  .land,  and  without  any  promise  to  ^J*^)[ljfi^ 
pay,  the  court  give  no  opinion.     We  confine  ourselves  to  the     Galatiav 
case  now  before  us,  and  for  the  reasons  given,  the  motion  in  ^'* 

arrest  of  judgment  is  denied. 

Spehcer,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Motion  denied. 


Galatian  against  Gardner. 

THIS  was  an  action  of  trespass  quare  clausum  f regit  The  A  road  used  at 
locu$  in  quo  was  a  piece  of  land  in  the  village  of  Bfewhurgh^  wayfor^wen5 
adjoining  the  bank  of  the  Hudson  River,  bounded  on  the  north  y«««  nwi  pre 
by  a  store  and  dock,  west  by  Water  street^  south  by  First  street^  5rarcf ,  ns?! 
and  east  by  the  river.  The  plea  was  the  general  issue,  and  the  v®***"??JfP"*^ 
defendant  gave  notice,  that  he  would  give  in  evidence  at  the  iough  '^Tre' 
trial,  that  the  locus  in  quo  was  a  common  highway,  and  that  o>wi«di  ^^  •« 
the  pl^untiff  obstructed  it,  and  the  defendant  peaceably  removed  to^"«  pubKc 
the  obstruction,  &c. ;  that  from  time  immemorial,  the  defend-  w§hway,iCugh 
ant,  and  others  under  whom  he  claims  to  hold,  have  used  the  CiJIpto  a  do^k] 
way,  &c.,  from  the  public  highway,  called  Water  street^  through  ^^^  landmg,  or 
the  close  of  the  plaintiff,  mentioned  in  his  declaration,  to  the  fe^'  hlu  been 
close  of  the  defendiEmt,  &c.  ^iK^T*'    *"** 

The  cause  was  tried  at  the  Oratige  circuit,  in  September^  part^Uw"^ 
1809,  when  a  verdict  was  found  for  the  plaintiff.  G«beenappro- 

The  cause  turned  upon  a  question  of  fact,  whether  the  ^locus  [  *  107  ] 
in  quo  was  a  public  highway.  It  is  not  necessary  to  detail  the  jTOi*^?f**?he 
evidence  given  in  the  case,  as  the  substance  of  the  testimony  passage  conUn- 
is  stated  in  the  opinion  of  the  court ;  and  it  would  not  be  well  USIie^ifaid 
understood  without  an  inspection  of  the  map  produced  at  the  landing,  (a) 
trial. 

FisJc,  for  the  defendant,  relied  on  the  fact,  as  proved  by  the 
testimony  of  the  witnesses,  that  the  locus  in  qiu)  was  a  public 
highway,  leading  to  the  dock  of  the  defendant. 

• 

Cainesy  contra,  contended  that  the  locus  in  quo,  though  part 
of  a  public  way,  leading  from  the  highway  to  where  the  ferry 
was  formeriy  kept,  was  not  a  legal  highway,  which  is  without 
a  terminus  a  quo,  or  terminus  ad  quern.  A  public  way  for  a 
particular  purpose,  is  not  a  highway.  If  a  way  has  been  used 
as  a  way  to  a  ferry,  and  the  place  where  the  ferry  is  kept  is 

(a)  Vid.  Lvon  ▼.  Jfamton,  S  Cowen,  426. 
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NEW-YORK,  changed,  the  right  of  way  in  the  public  is  transferred  from  the 
j;[^::;JfJ2l^  old  to  the  new  ferry.     (Com.  Dig.  tit  Cftemtn,  A.  1.  D.  1. 
'^^Qj^iX^^  1  Vent.  189.    6  Mod.  3.  Fitzh.     Barre,  pi.  802.     22  Azsi$€, 
V.  93.^     Where  a  right  of  way  lies  in  tiMEg>e,  it  must  be  shown  to 

be  constantly  in  the  same  place ;  not  in  one  place  to^ay,  and 
in  another  place  to-morrow.  {Yeh.  162, 163.  Brawnl.  215.) 
Again,  the  right  is  shown  to  the  whole  road,  not  to  any  partic- 
ular spot  in  the  road.  A  right  to  any  particular  spot  cannot 
be  maintained,  when  the  whole  road  has  been  transferred. 
When  the  road  has  been  once  changed  to  a  different  place,  al^ 
.     rights  under  it,  as  an  ancient  road,  are  gone. 

This  road  was  never  laid  out  and  reserved  as  a  public  high- 
way. The  defendant  purchased  under  the  Coldens,  and  must 
be  bound  by  their  acts.  A  bargain  and  sale  of  land,  vnth  a 
way  to  it,  does  not  pass  the  way,  for  the  sale  conveys  only  the 
use ;  and  there  cannot  be  a  use  of  a  way  created  de  novo.  (Cro. 
Jac.  190.) 

Per  Curiam.  The  simple  point  of  fact  in  this  case  is,  whether 
I  *  108]  the  locus  in  quo  was  not  a  ''road  used  as  a  ^public  highway 
'bt  twenty  years  or  more  next  preceding  the  21st  of  marchy 
1797."  If  this  fact  be  in  iavor  of  the  defendant,  it  amounts  to 
a  justification  of  the  trespass;  for  the  statute  {Laws  of  N.  Y. 
vol.  1.  p.  595.)  [1  jR.  &  521.  sec.  100.]  declares  that  every 
such  road  shall  be  taken  and  deemed  a  public  highway,  although 
no  record  thereof  has  been  mcule.  The  evidence  in  this  case 
greatly  preponderates  in  iavor  of  the  usage.  The  defendant 
produced  seven  witnesses,  all  of  whom  had  known  the  road 
for  above  twenty  years  next  preceding  Marchy  1797,  and  all 
declare,  that  it  had  been  used  during  lul  that  time  as  a  public 
highway,  leading  to  the  dock  and  landing  of  the  defendant 

The  witnesses  on  the  part  of  the  plaintiff  do  not  essentially 
contradict  the  defendant's  witnesses.  They  principally  go  to 
prove  that  the  road  in  question,  at  the  intersection  of  Water 
street^  had  been  removed  some  feet  more  to  the  south  than  it 
was  formerly,  but  they  admit  that  it  had  not  varied  where  it 
passed  over  the  premises  of  the  plaintiff;  and  they  all  concur 
in  the  declaration  that  there  is  no  way  of  getting  to  the  dock 
and  landing  in  question  but  by  means  of  this  road ;  for  that 
First  street  has  never  been  used,  and  ever  has  been,  and  still  is, 
impassable.  There  is  likewise  one  important  &ct  established  by 
the  witnesses,  and  not  contradicted  by  any,  ,and  that  is,  that 
from  the  year  1743  there  had  been  a  ferry  kept  at  the  defend- 
ant's landing,  under  a  charter  granted  to  Alexander  Colden; 
and  that  before  the  war,  durins  the  war,  and  for  some  time  afler 
the  war,  there  was  no  other  ^rry  kept  across  the  Hudson^  at 
Newburghf  but  the  one  at  the  defendant's  dock. 

The  verdict  ought,  therefore,  to  be  set  aside,  and  a  new  trial 
granted,  upon  payment  of  costs. 

New  trial  granted. 
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Nov.  1810. 

OOLLIKR 

*CoLLiER  against  Moulton.  mouI'tos. 

IN  ERROR,  from  the  Court  of  Common  Pleas  of  Rtnsselaer    To  u  acuun 

Maulton  brought  an  action  of  assault  and  battery,  against  n^.  the  defend. 
Collier^  in  the  court  below.  The  deelaration  commenced  with,  JSU^S"**1mI«| 
**For  that  whereasy^  <&c.  The  defendant  pleaded  not  guilty ;  and  gave  notice 
and  gave  notice  that  he  should  give  in  evidence,  ton  assault  ^^r  ^vid!?nie 
demesne*  "  of  «m  atsauu 

At  the  trial  the  plaintiff  proved,  that  the  defendant  was  in  o^T^nUfff^al 
the  house  of  the  plaintiff,  and  he  ordered  him  to  go  out;  and  the  trial,  proved 
the  defendant  replied,  he  would  when  he  was  ready ;  on  which,  lhe  dei^ndani  to 
the  plaintiff  seized  the  defendant,  and  pushed  him  out  of  the  i«ave  the  house 
house,  and  while  the  plaintiff  was  pulling  him  out,  the  defend-  Ld^on^the  dJ 
ant  struck  the  plaintiff.  fcndant's  refu». 

The  defendant's  counsel  offered  to  prove,  that  the  room,  in  ^i'moih^r^ 
which  the  aasault  was  committed,  was  a  ball-room,  which  had  "«« vnpojuUj  to 
been  hired  for  a  ball,  by  the  witness  and  others,  to  which  the  wben^^tbe  de^ 
defendant  had  been  invited  by  them.  This  testunony  was  ob-  fendantreMsied, 
jected  to,  on  the  ground,  that  the  defendant  had  not  given  notice  daintlin^it  wai 
of  his  intention  to  justify  under  a  license ;  and  it  was  overruled  ^^^f  ^^^^  .^^ 
by  the  court.  The  defendant  then  offered  to  prove,  that  at  the  gWeevldeiicctu 
time  the  assault,  <&c.  was  committed,  Uie  plaintiff  was  not  if^^  ^^  ^y'^- 

n  /t  I     .  .  I     .  .  I  •  '^  ■      1   ■  1-1   dence    of    the 
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m  possession  of  the  room ;  but  that  the  same  had  be^  hired  mouuer 
by  several  persons,  at  whose  invitation  the  defendant  came  »^niti,  ^by 
there ;  but  this  evidence  was  objected  to*  It  was  insisted^  on  tbeplamuff hall 
the  part  of  the  defendant,  that  the  evidence  was  admissible,  to  ^  right  to  re- 
rebut  the  evidence  given  on  the  part  of  the  plaintiff;  but  it  was  hi^mUtgaUoa  of 
contended,  on  the  part  of  the  plaintiff,  that  the  evidence  oflfeied  ^^^s^- 
went  to  prove  a  license,  *wliich  was.  inadmissible  under  the  [  *  1  ^^  J 
notice  of  eon  assault  demesne ;  and  the  evidence  was  rejected  ^.^^  ^^' 
by  the  court.  The  defendant  then  offered  to  prove,  for  tke  liAcation.  and 
purpose  of  mitigating  damages,  that  the  room,  in  which,  &c.,  ^°  ^fSdnuli' 
had  been  hired  by  three  persons,  foe  a  ball,  who  gave  a  card  of  mutt  reply  spe- 
invitation  to  the  defendant,  to  attend  the  ball,  at  the  same  ^l^i^i^H^SmS^ 
room,  and  that  the  defendant  came  there  in  ooosequence  of  and  cannot  give 
such  invitation,  and  continued  there  until  the  plaintiff  attempt*  under  ^the^m! 
ed  to  turn  him  out;  but  the  court  below  overruled  the  evi-  erai  repiicauon, 
dence,  as  improper  and  inadmissible.  The  court  charged  the  ^o^!^e^) 
jury,  that  the  plaintiff  having  proved  that  he  was  in  possession  .  i^ »  deciara- 
of  the  house,  might,  after  requesting  the  defendant  to  leave  it,  com^^''^ 

with, ';  For  that 
whereaM,"  Slc,  it  ia  bad,  on  a  special  demurrer ;  but  aAer-  verdict,  those  words  may  be  rqected  as 
sniplusage. 

(a)  Tbe  general  replication  tff  tafmrimt  Set.  takes  tasne  merely  iqpon  tlw  ewioe  pleaded ;  and  If  the  exeast 
ii  to  he  avoided  by  new  facts,  thejr  ahould  be  replied  apecially.  Br^wn  t.  Bwniu^  5  Gvvmi,  181.  Mlt»  ▼ 
C^^SmI,  7  Cbam,  48.    Mnsa  ▼.  JIPOm,  IS  JWkiM.  Jl.  4M.    CMsmM  t.  SnMu*,  1  IftaMI,  190.    CMum  f 
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NEW.YORK,  and  a  refiisal  on  his  part,  lawfully  use  as  much  force  as  was 

'JjJI^JfJ^  necessary  to  put  him  out,  and  the  defendant  could  not  lawfully 

CoLLixK      resist  him.     The  jury  found  a  verdict  for  the  plaintiff  for  20 

▼•  dollars.     The   counsel  for  the  defendant  tendered  a  bill  of 

exceptions  to  the  opinion  and  charge  of  the  court,  on  which  a 

writ  of  error  was  brought  to  this  court. 

The  cause  was  submitted  to  the  court  without  argument. 

Thompson,  J.,  delivered  the  opinion  of  the  court.    The  qnes- 
tion  arising  out  of  the  bill  of  exceptions  in  the  court  below  is, 
whether  the  testimony  ofiered  by  the  defendant,  to  show  he 
had  a  right  to  enter  and  occupy  the  room  in  the  house  of  the 
plaintiff  below,  where  the  assault  and  battery  was  committed, 
was  improperly  excluded.    The  defendant  below  pleaded  the 
general  issue,  and  gave  notice  of  sen  assault  deme9»ie.     On  the 
trial,  the  plaintiff  proved,  that  he  ordered  the  defendant  out  of 
his  house,  and  on  his  refusing  to  go,  gently  laid  his  hands  upon 
him  to  remove  him.     The  defendant  resisted,  and  struck  the 
plaintiff.     And  to  rebut  this,  the  defendant  offered  the  evidence 
f  *  111  ]      which  was  rejected.    This  evidence  ought  to  *have  been  ad- 
mitted.    No  possible  objection  could  lie  to  its  being  received, 
in  mitigation  of  damages ;  but  it  would  have  been  proper  to 
rebut  the  moUiter  manusy  set  up  by  the  plaintiff.     The  case 
does  not  fall  within  the  rule  in  actions  of  trespass,  that  a  license 
to  enter  cannot  be  given  in  evidence  under  the  general  issue. 
Son  auault  is  a  plea  of  justification,  charging  the  plaintiff  with 
having  committed  the  first  assault ;  and  proving  that  fact  would 
exonerate  the  defendant,  unless  the  resistance  was   carried 
further  than  the  necessity  of  the  case  required.     If  the  defend- 
ant had  pleaded  son  assault^  instead  of  giving  notice  of  it  under 
the  general  issue,  and  the  plaintiff  intended  to  avail  himself  of 
the  molliter  manusy  he  must  have  replied  specially ;  for  he  could 
not  give  it  in  evidence,  under  the  general  replication  de  injuria 
sua  propria,     (J^^g  ▼•  Phippardy  Comb.  288.     20  Vtn.  440. 
Esp.  Dig.  317.)     Son  assault  being  set»up  by  way  of  notice 
under  the  plea,  the  plaintiff  had  no  opportunity  of  replying, 
and  must,  necessarily,  under  such  pleadings,  be  allowed  on  the 
trial,  to  give  evidence  of  molliter  manus.     And  if  so,  the  de- 
fendant ought  to  be  admitted  to  meet  and  rebut  this  evidence, 
by  showing  that  the  plaintiff  had  no  right  to  remove  him  from 
the  house. 

There  was  another  error  assigned,  which,  although  not 
necessary  for  the  decision  of  this  case,  it  may  not  be  amiss  to 
notice.  It  is,  that  the  declaration  does  not  charge  the  assault 
and  battery  positively,  but  by  way  of  recital,  each  count  com- 
mencing with.  For  that  whereas.  This  might  have  been  a  ^ood 
objection  on  special  demurrer..  And,  indeed,  in  many  of  the 
old  cases  in  the  K.  B.,  judgments  have  been  arrested  for  that 
cause.  In  the  C.  B.,  a  different  rule  prevailed.  But  in  more 
modern  cases,  both  in  the  K.  B.  and  C.  B.,  this  defect  has  beea 
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held  to  be  cured  by  the  verdict.    (2  Ld.  Raym.  1413.    2  Wih.  new  YORK, 

303.)    In  the  case  o(  Douglas  v.  Hall,  (1  fVils.  99.)  Dennison,  JJ^I;^!!^ 

J.y  said,  that  the  qiiod  cum  might  be  rejected,  as  surplusage,  Rkligious 

after  verdict.     And  the  same  opinion  was  *given,  ^upon  full  Socibtt 

consideration,  by  the  Supreme  Court  of  Massachusetts,  in  the  Stoitk. 

case  of  CoMn  v.   Cojin.    (2  Tyng^s  Mass.  Rep.  358.)     There  [  ♦  112  ] 
is  no  weight,  therefore,  in  this  objection ;  but  upon  the  other 
ground,  the  judgment  must  be  reversed. 

Judgment  reversed. 


4 

The  First  Religious  Society  in  Whitestown 

against  Stone. 

THIS  was  an  action  of  assumpsit,  tried  at  the  Oneida  cir-  When  the 
cuit,  in  June,  1809,  before  his  honor,  Mr.  Justice  Yates.    The  .w^^".^;;!' 

.'  -^,'  '  ,  i-t  incorporated  re- 

iction  was  brought  upon  an  mstrument,  not  under  seal,  signed  iigious  sociotjr 
by  the  defendant,  with  others,  as  follows : —  !S?.t«*^?«^ 

"  Know  all  men  by  these  presents,  that  we,  wpose  names  are  ment  with  the 
hereunder  written,  being  members  of  the  First  Religious  So-  ^J^^  ®^  ^y 
ciety  in  Whitestown,  and  being  desirous  of  raising  a  salary  for  which  they  in* 
the  support  of  the  reverend  Samuel  F.  Snowden,  as  a  minister  i^J^'Jj  p^ 
of  the  gospel  in  said  society,,  do,  in  order  to  carry  this  our  to  the  trostecv. 
desire  into  effect,  and  for  the  consideration  of  one  dollar  received  ^  Se^i^'t^ 
of  the  trustees  of  the  said  religious  society,  to  our  full  satisfac-  should  appoint, 
tion,  before  signing  this  instrument,  promise,  covenant,  and  ^*ue"thJfr^ 
engage,  each  one  for  himself,  individually  and  severally,  to  spective  names, 
and  with  the  said  trustees,  that  we  will  each  one  pay,  or  cause  S^rSsine"!!^ 
to  be  paid,  unto  the  said  trustees,  or  such  [>erson  or  persons  ary  for  tie  sup- 
as  they  shall  appoint  to  receive  the  same,  such  sums  as  are  SSJl-oniie  mI 
respectively  annexed  to  each  of  our  names,  to  be  paid  annually  pel,  to  be  paid 
in  each  and  every  year,  so  long  as  the  said  reverend  Mr.  Snow-  i^^^  ^\^ 
den  shall  administer  the  gospel  in  said  society,  and  so  long  as  wc  adminUter  the 
the  subscribers  shall  reside  within  four  miles  of  the  '"'meeting-  [  *  1 13  ] 
house  in  said  society,  to  be  by  the  said  trustees  applied  for  the  ff°y«^  "" .  ^« 
sole  and  only  purpose  of  paying  the  salary  of  the  said  reverend  ^^  lo  ion?  m 
Mr.  Snowdtn,  And  it  is  further  agreed  by  us,  the  subscribers,  ^  jubMribwi 
that  tfie  first  annual  payment  shall  be  made  at  the  expiration  within  four 
of  one  year  after  the  said  reverend  Samuel  F.  Snowden  shall  ™^^.  ®[    ^ 

^  meeting^-boose 

in  said  soeietv, 
Slc.  It  was  held  that  this  was  a  valid  contract,  in  law,  and  bindinr  on  the  subscribers,  so  long  as  9. 
continues  to  administer  the  f^ospe),  and  the  subscribers  to  reside  within  the  distance  of  four  miles ;  and 
rottid  not  bo  dissolved  bat  by  mutual  consent,  nor  cease  to  be  obligatoiy,  until  the  minister  ceased  to 
render  the  service  stipulated,  (a) 

{i)  Vid.  Dijendarf  r.  JUJbimed  CaitimUt  Ckurch,  90  Johm,  JL  12.    Albany  Dutdi  Chmra  ?.  BixU* 
%rtf^  8  C&wem,  457 
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NKW-YORK,  06  installed  or  ordained  in  the  said  society,  and  in  each  and 
Not.  1810.  ^verj  year  thereafter.  And  now  it  is  the  true  meaning  of  in 
the  nibacribers  to  this  instruoieot,  that  the  same  shall  not  be 
obligatory  on  us  in  any  manner,  until  the  whole  sum  subscribed 
shall  amount  to  the  sum  of  fiMir  hundred  and  fifty  dollars.  In 
testimony  whereof,"  &c. 

At  the  trial,  the  signature  of  the  defendant,  and  the  amount 
of  his  subscription  of  five  dollars  per  amtton,  were  admitted. 
The  plaintiff  proved,  that  Mr.  Snowden  had  been  regulal'ly 
installed,  as  a  minister  of  the  gospel  in  the  said  society,  on  the 
8th  of  September^  1802,  and  that  he  had  regularly  and  statedly 
administered  the  gospel  in  the  said  society  from  that  time  till 
the  present,  and  was  still  a  minister  of  the  gospel  in  the  society. 
That  the  defendant,  at  the  time  of  his  subscription,  and  ever 
since,  had  resided  within  four  miles  of  the  meeting-house  in 
the  said  society,  and  that  the  sum  of  four  hundred  and  fifty 
dollars  was  subscribed  to  the  said  instrument,  previous  to  the 
installation  of  Mr.  Snowden ;  that  the  sum  of  five  dollars  was 
due  from  the  defendant  on  the  9th  of  September^  1808,  which 
remained  unpaid  upon  the  said  subscription,  and  for  which  the 
present  action  was  brought. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground 
that  no  legal  obligation  existed,  on  the  part  of  a  subscriber,  for 
the  support  of  a  minister ;  but  the  same  depended  wholly  on 
the  will  of  the  subscriber ;  and  that  the  instrument  recited  was 
inoperative  aa  to  the  defendant ;« but  the  judge  overruled  the 
motion. 

Several  witnesses  were  then  sworn,  on  the  part  of  the  *de- 
fendant,  to  prove  that  the  trustees  of  the  said  society  had  not, 
during  several  year»,  been  regularly  elected. 

The  plaintiff  then  gave  in  evidence  an  exemplification  of 
'^  an  act  relative  to  the  First  Religious  Society  in  Whiiesiown^ 
passed  the  8th  Aprils  1808,  as  follows : — 

'^  Be  it  enacted,  ^c.  that  the  various  provisions  contained 
in  the  act  entitled.  An  act  relative  to  the  first  Congregational 
church  in  the  town  of  Bridgewnter,  passed  the  third  day  of 
Aprily  one  thousand  eight  hundred  and  seven,  shall  be  and 
are  hereby  extended  to  the  First  Religious  Society  in  Wkitestoxvn^ 
any  omission  to  supply  vacancies  in  the  trustees  of  the  Faid 
society  notwithstanding." 

The  plaintiff  also  read  in  evidence  the  act  entitled,  '^  An  act 
relative  to  the  First  Congregational  Society  in  the  town  of 
Bridfrewaiery^^  passed  the  third  day  o(  Aprily  1807  : — 

"Whereas  the  trustees  of  said  society,  by  their  petition 

E resented  to  the  legislature,  have  represented,  that  the  society 
ave,  since  their  incorporation,  omitted  to  fill  up  the  vacancies 
in  the  board  of  trustees,  until  after  the  time  prescribed  by  law 
for  fijling  the  same  had  expired,  and  have  prayed  relief  in  the 
premises.     Therefore, 

"  Be  it  enacted,  &c.  that  all  acts  done  by  the  said  trustee* 
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in  relation  to  the  said  society  for  their  incorporation,  shall,  to  new-torx 
all  intents  and  purposes,  be  as  valid  as  if  the  vacancies  in  the  ^^^'  ^^^' 
board  of  trustees  had  been  settled  on  the  day  prescribed  by 
law  for  that  purpose,  and  that  all  grants  made  to,  and  all  con- 
tracts made  by  and  with  the  said  trustees,  shall,  in  every 
respect,  be  as  valid  as  if  they  had  in  all  things  complied  with 
the  law  in  relation  to  filling  up  the  vacancies  in  the  board  of 
trustees ;  and  the  said  religious  society  is  hereby  restored  to 
all  the  rights  they  may  have  lost  by  the  omission  to  fill  the 
vacancies  as  required  by  law." 

Upon  this  evidence,  the  judge  directed  the  jury  to  *find  for 
the  plaintiff;  and  the  jury  found  a  verdict  accordingly. 

On  a  case  contuning  the  above  facts,  a  motion  was  made  to 
set  aside  the  verdict,  which  was  submitted  to  the  court  without 
argument. 

Per  CurianL  The  contract  was  valid  in  law.  It  was  made 
with  a  corporation  competent  to  contract.  The  consideration, 
waft  the  preaching  of  the  gospel  by  the  reverend  Mr.  Snowden ; 
and  as  long  as  he  continued  to  administer  the  gospel,  and  the 
defendant  to  reside  within  the  specific  distance,  so  long  was 
the  defendant  bound  by  his  contract.  It  could  not  be  dis- 
solved but  by  mutual  consent,  nor  cease  to  be  obligatory,  until 
the  minister  ceased  to  render  the  service.  Thus,  in  the  case  of 
Martyn  v.  Hindy  (^Doug.  142.  Cowp.  437.)  it  was  held,  that  if  a 
rector  appoint  a  curate  of  a  parish,  and  undertakes  to  continue 
him,  and  allow  him  a  salary  till  he  shall  be  otherwise  provided 
with  son.e  ecclesiastical  preferment,  or  lawfully  removed,  he 
cannot  be  removed  without  cause ;  and  as  long  as  the  rector 
continues  rector  of  that  parish,  he  is  bound  to  pay  the  salary ; 
and  if  it  be  in  arrear,  the  curate  may  recover  it,  in  an  action  of 
asMumuit.  Lord  Mansfield  said,  that  if  the  curate  was  not 
enabled  to  do  the  duty,  the  rector  would  be  excused  from 
paying  him  the  salary ;  for  the  service  as  curate  was  not  only 
the  consideration,  but  the  condition  of  the  salary.  The  promise 
in  that  case  was  in  writing,  not  under  seal,  like  the  subscription 
in  this  case.  A  similar  decision  was  lotig  before  made  in  the 
case  of  Taylor  v.  Gay.    (1  Sid.  409.) 

The  act  of  the  legislature,  of  the  8tn  o(  Aprils  1808,  removed 
any  objection,  if  any  valid  one  before  existed,  as  to  the  validity 
of  the  title  of  the  trustees  for  the  time  being.  The  motion  on 
the  part  of  the  defendant  to  set  aside  the  verdict  is  denied. 


Motion  denied. 


Vol.  VIL 
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R.cHA'iB.oH.  •Spencer  against  Richardson. 

prUoJT^exel  THIS  was  an  action  of  debty  on  a  judgment  of  this  court,  of 
cation,  who  bu  October  term,  1798,  for  1,000  dollars  of  debt,  and  14  dollars 
^^tt  ««d  96  cents  costa. 

ibe  "act  for  The  defendant  pleaded  three  pleas:  1.  A  discharge,  as  an 
JSkow  ^*^wiA  insolvent  debtor,  under  the  insolvent  act,  on  the  23d  of  Ju/y, 
respect'  to  the  1804;  2.  That  the  plaintiff  sued  out  a  ca.  sa.  on  the  judgment 
lEJiJ**^M*5f  of  October  term,  1801,  returnable  at  January  term,  on  which 
(SCSI.  24.  c. 6^.)  the  defendant  was  arrested  the  9th  of  January ^  1802,  and  kept 
ou^-^mi  ^^  custody  of  the  sheriff  of  Cayuga^  until  he  was  discharged 
may,  by 'virtue  by  the  Cayuga  Court  of  Common  Pleas,  in  May  term,  1802, 
Uo^f  the*Mt  under  the  "  act  for  the  relief  of  debtors,  with  respect  to  the 
''  lo  amend  the  imprisonment  of  their  persons ;"  3.  That  the  judgment  was 
reiVeMn^alS  rendered  upon  a  bond  for  1,000  dollars,  conditioned  to  pay 
of  insolvency/'  500  dollars  with  interest,  and  that  the  plaintiff,  in  April  term, 
Sf^rt/^lw?  ^'^^y  8"ed  out  a  jll./a.  on  the  judgment,  on  which  the  sherifi 
{se88.3i.c.iG3.j  levied  the  debt  and  damages,  except  225  dollars,  of  the  goodt 
a|aiMt*^Tw>  and  chattels  of  the  defendant ;  and  this  he  is  ready  to  verify,  &.c 
lion  of  debt,  There  was  a  general  demurrer  to  the  second  plea,  and  joinder , 
diwiSwwd  ^  which  was  submitted  to  the  court  without  argument. 

180S,   previous 

of  the  iSlict^  P^  Curiam.  The  act  of  the  31st  sess.  c.  163.  s.  l,{a)  pro- 
which  prondes  vidcs,  that  any  debtor,  discharged  under  the  act  mentioned  in 

bL^hcid'^^bSii!  ^^^  P*^'^'  "™®y  ^^  sued  by  an  action  of  delt ;  but  he  is  not  to 
or    his    body  bc  held  to  bail,  nor  shall  any  execution  issue  against  his  body, 
irdn  "  on"  My  ^"  ^^7  judgment  to  be  obtained  in  such  action.    This  act  can- 
judgmeni    ob-  not  then  be  considered  as  invalidating  the  effect  of  a  discharge, 
wUon;'°  Md  declared  in  the  7th  section  of  the  act,  (sess.  24.  c.  66.)(«) 
such  action  is  no  mentioned  in  the  plea.     The  discharge  there  was  only  as  to 
iSe""^JJ^iiiy  the  person,  and  not  as  to  the  property  of  the  debtor ;  and 
r  *  117 1        though  that  act  says,  that  ♦**  no  action  of  debt  shall  be  brought 
vested  in  him,  upon  such  judgment;"  and  the  new  act  allows  of  such  action, 
dwc^a"^  undir       *  ^'  "^  violation  of  the  immunity  which  had  vested  in  the 
ibe^first  act?(i^)  defendant,  seeing  that  the  new  act  provides,  that  the  defendant 
may  endorse  his  appearance,  and  that  his  body  shall  not  be 
taken  in  execution.     He  cannot  then  be  considered  liable  to 
imprisonment,  in  the  new  suit,  and  has  no  right  to  consider 
his  privilege  impaired.     The  new  suit  is  only  a  more  effectual 
means  of  arriving  at  the  property ;  and  so  long  as  the  person 
of  the  debtor  is  not  affected,  the  new  remedy  was  a  fair  sub- 
ject for  legislative  provision  and  amendment. 

Judgment  for  the  plaintiff. 

(a)  2  Rev.  Stat.  22.  s,  30,  et  »eq.    Id.  30.  Mee.  10,  tt  seq. 

{b)  Vid.  Peebles  v.  IGttle,  2  Johns.  R.  SG3.    Raymond  v.  Merchant,  3  Cowtn,  147. 
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THIS  was  an  action  of  debt  on  a  judgment  in  the  Superior  A  ^icham 
Court  of  the  state  of  Connecticut^  of  Febnuiry  ierm^  1808,  for  l^nfact  onhe 
100  dollars  damages,  and  50  dollars  and  96  cents  costs.  *^***b^^*fc 

The  defendant  pleaded;  1.  NU  debet;  2.  Reciting  the  tnjoZ-  the  'jj-ton  of 
vent  act  of  Connecticut,  by  which  the  insolvent  may  petition  **»<»  *l!a*fro" 
the  Supreme  Court,  and  assign  over  his  property ;  and  com-  tmnT  and  m^ 
missioners,  appointed  by  the  court,  are  authorized,  on  his  pritounent,  for 
making  a  full  and  just  disclosure  and  assignment,  to  grant  him  to^y^reditor 
a  certijicaie,  which  shall  operate  to  protect  his  person  from  nwnedia^in- 
arrest  and  imprisonment,  for  any  debt  due  to  any  creditor  petition,  is  do 
named  in  his  petition ;  the  defendant  averred,  that  being  ^^  ^"  J®  *  *^^ 
inhabitant  of  Connecticut^  and  owing  the  said  judgment^  he  s^h  credit 
did,  on  the  15th  of  Ai^ust^  1809,  petition,  ifec,  that  he  was  ^^^  ,^^ 
adjudged  insolvent,  and  that  the  commissioners  appointed  did,  state?''  "* 
on  the  1st  of  September^  1809,  give  him  a  certificate^  stating,  ®"*^r?*^?*f5*^ 
that  he  had  made  the  due  assignment;  wherefore,  he  pray^  tbepenononij, 
judzment,  &c.  without      du- 

*The  plaintiff  replied,  protesting,  1.  That  the  plea  was  bad       [  *  Ho] 
in  law;  2.  That  no  such  proceedings  were  had,  &c.,  and  for  debt^andisfoJ 
plea  said,  that  the  cause  of  action,  for  which  the  judgment  ctti  in  iu  effect. 
was  rendered,  arose  in  this  state,  where  both  the  plaintiff  and  ^^^ 
defendant  resided ;  and  that  the  plaintiff  ever  was  and  still  is 
an  inhabitant  of  this  slate ;  that  he  did  not  appear  to  oppose 
or  consent  to  the  proceedings  under  the  insolvent  act  in  Con- 
necticut; nor  was  he  party  or  privy  thereto;  and  this  he  is 
ready  to  verify,  <fec. 

To  this  plea  there  was  a  general  demurrer  and  joinder ;  and 
the  same  was  submitted  to  the  court  without  argument. 

Fer  Curiam,  The  certificate  granted  to  the  defendant,  in 
Connecticut^  was  not  a  discharge  from  the  debt,  but  only  from 
imprisonment  It  was,  therefore,  limited  in  its  object,  and  local 
in  its  effect.  The  case  oi  James  v.  Allen,  (1  Dallas^  188.)  is 
analogous ;  a  discharge  from  imprisonment  in  New- Jersey  was 
held  to  be  no  bar  to  a  suit  on  the  same  demand  in  Pennsyl- 
vania, It  is  clearly  no  bar  to  an  action  here  upon  the 
judgment. 

In  the  case  of  Smith  v.  Spinolla,  (2  Johns,  Rep,  198.)  it  was 
decided,  that  though  it  be  shown  that  the  body  of  the  defend- 
ant could  not  be  arrested  in  the  foreign  state,  yet,  if  the  debt 
be  prosecuted  here,  the  defendant  must  submit  to  the  ordinary 

(e)  Vid.  Perk  v.  Hotter,  U  Johns.  R.  346.     Sicard  v.  Whole,  II  Johm  194.    Ogdm 
f .  Semmdef,  IS  Wktaiom,  S19. 

01 


H8 


CASES  IN  THE  SUPREME  COURT 


NEW-YORK,  remedies,  provided  for  the  creditor  by  our  law.     Judgment 
Nov.  1810.     ^^g^^  accordingly,  be  for  the  plaintiff. 


BSKCUCK 

V. 
SlMVOJU. 


Judgment  for  the  plaintiff,  (a) 

(a)  Citixens  of  the  tame  state,  entering  into  a  contract,  arc  held  to  do  ao  with 
re^rence  to  the  exiatinff  law*  of  that  state,  and  tacitly  to  oonaeot  to  the  modifi- 
catioD  of  their  contract  dj  thoae  laws.  MaUur  y.  Busk,  16  Jttkms,  A.  2^  This 
is  uniyersallj  true,  unless  the  contract  is  to  be  porfornied  in  some  other  state, 
when  the  law  of  the  place  of  performance  must  goyem  the  construction,  //k/j 
y.  BrfntUj  12  Johns.  R.  143.  While,  therefore,  an  insolyent  may  ayail  bimaelf 
d  his  discharge  under  the  laws  of  the  place  of  contract  existing  at  the  time  of 
the  contract,  he  cannot,  in  a  suit  thereon,  in  a  different  stale,  plead  in  bar  a 
discharge  under  the  laws  of  the  latter,  though  both  parties  haye  preyiousty  re- 
moyed  within  iU  jurisdiction.  WiU  ▼.  FMsttj  2  HendeU,  457.  Hicks  v.  Hatch- 
kiss,  7  Johns.  Ch.  K.  297.  Penniman  y.  MsigSy  9  Johns.  R.  2S&.  oont.  And  see 
Sherrill  y.  Hopkins,  1  Cotcfn,  103.  Wyman  y.  Mitchell,  Id.  316.  But  an  insol- 
yent discharge,  which  simply  exempts  the  person  from  imprisonment,  lelatea 
to  the  remedy  merely,  not  to  the  contract,  and  ia  of  no  force  in  another  state 
Whittemore  y.  jStdams,  2  Coiocn,  626. 


[*  119]       *Beecker  against  Simmons,  impleaded  with  Andrews. 


Where  the 
plaintiff  tal&i 
an  assiiniment 
of  die  bail-bond, 
and  brings  an 
action  againftt 
the  principal, 
and  the  bail  to 
the  arrest^  and 
obtains  a  judg* 
meat, and  issues 
an  execution  ,be 
cannot  after- 
wards file  com- 
mon bail  in  the 
original  suit, 
and  proceed  to 
judgment  there- 
in ;  but  is  con- 
cluded by  bis 
election  to  pro- 
ceed on  the  bail- 
bond. 


THIS  was  an  action  of  debt  on  a  judgment. 

The  plaintiff  sued  Simmons  fy  Andrews  on  their  joint  note. 
Andreirs  only  was  arrested,  and  put  in  bail  to  the  sheriff;  but 
neglecting  to  put  in  special  bail,  the  plaintiff  took  an  assign 
ment  of  the  bail-bond,  on  which  he  brought  an  action,  and  ob- 
tained judgment  The  suit  on  the  bail-bond  was  against 
Andrews,  and  one  Asa  Gunn.  Upon  this  judgment  the  plain- 
tiff issued  a  ca,  sa,  in  which  both  defendants,  in  the  bail-bond 
suit,  were  taken  and  committed  to  custody.  After  remaining 
some  time  in  custody,  they  left  the  gaol-liberties,  and  returnei 
home.  The  plaintiff  filed  common  bail  in  the  original  action, 
and  entered  up  a  Judgment  against  both  defendants,  and 
brought  an  action  oi  debt  on  that  judgment,  in  which  Simmons 
only  was  taken. 

Upon  these  facts,  two  questions  were  submitted  for  the  de- 
cision of  the  court : — 

1.  Whether  the  plaintiff,  having  elected  to  take  an  assign- 
ment of  the  bail-bond,  and  proceeded  to  judgment  thereon, 
could  afterwards  file  common  bail  to  bring  the  defendants 
into  court 

2.  Having  taken  the  bail  in  execution,  is  not  that  a  satisfac 
tion  of  the  debt  ? 

Per  Curiam.  The  plaintiff  having  elected  to  proceed  upou 
the  bail-bond  to  a  judgment,  and  having  charged  the  bail  to 
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the  arrest  and  bis  principal  in  execation,  he  cannot  be  pcr^  new'-york 
mitted,  afterwards,  to  waive  these  proceedings  by  filing  com-  ^•^'  **^- 
mon  bail  in  the  original  suit^  and  proceeding  to  a  judgment 
therein.  He  is  concluded  by  his  election,  and  the  proceeding 
under  it.  The  remedies  are  inconsistent  with  each  other ;  and 
he  cannot  have  both.  That  would  be  oppressive.  *  The  case 
comes  within  the  principle  of  the  decision  in  Smith  v.  Resets 
craniz,  (6  Johns,  Rep.  97.)  for  the  bail  to  the  arrest  became 
substituted  for  special  bail.  The  filing  of  common  bail  in  the 
original  suit  was  irregular,  after  the  judgment  and  execution 
upon  the  bail-bond;  and  no  doubt  the  court,  on  proper  appli- 
cation, would  have  set  aside,  as  irregular,  the  judgment  upon 
which  this  suit  was  brought.  But  that  question  is  not  now 
befbie  us;  and  upon  the  first  point  submitted,  we  are  of  opin- 
ion with  the  defendant ;  and,  according  to  the  stipulation  in 
the  case,  judgment  is  to  be  entered  accordingly. 

Judgment  for  the  defendant. 


Genet  against  Mitchei-l. 

THIS  was  an  action  for  a  libel.  The  declaration  contained  '«»  ^^**u" 
liiree  counts.  The  second. count  was  abandoned  at  the  trial.  i^L^tts;  at  the 
The  first  count  charged  the  defendant  with  publishing,  on  the  trial,  may  abau- 
26th  JUarcA,  1807,  in  a  newspaper,  called  "jftepuiKcan  Crisisy^^  of  Uie^^iLifoiB 
at  Troy,  in  the  county  of  Rensselaer^  a  "  false,  scandalous  and  matter  in  any 
malicious  libel,  of  and  concerning  the  plaintiff,"  which  (omit-  hrs^dedaJation" 
ting  the  innuendoes  and  averments)  was  as  follows : —  *?<*  J}"®  pjrt  lo 

^^Genet  is  on  the  alert  in  Rensselaer.  He  is  determined  to  be'ugeSTin  "n^ 
put  down  his  enemies,  and  make  them  bite  the  dust.  He  nation  ^iih  the 
intends  his  committee  of  vigilance  shall  cover  themselves  with  ShowltTmean^ 
glory.  Thus  he  will  deserve  well  of  the  faction,  receive  the  jn^,  and  he  win 
due  consideration  of  the  first  consul,  and  be  made  one  of  the  recover,  V  the 
legion  of  honor."— r"  It  is  said,  that  the  French  government  P*^  «.'«*"»*<* 

,  ^  .'  ^.  ^1         1        1  •    •         •    I-  be  Bufficient  to 

have  a  spy  m  every  nation  on  earth,  who,  by  giving  informa-  sustain  an  ac- 
tion of  the  *strength,  measures  and  movements  of  those  govern-  ^^• 
ments,  and  thus  aid  the  emperor  in  his  numerous  subjugations       [  *  1^1  ] 
and  conauests.     If  this  be  the  case,  who  is  the  spy  V^  iibe?    c'barged 

The  third  count  charged  the  defendant  with  publishing  a  the  piaintifr, 
libel  in  the  same  paper,  on  the  16th  March,  1807,  in  the  fol-  a^'li^ir^ol 
lowing  words  :  "  This  charge  is  the  offspring  of  some  French  France  to  the 
jacobin,  who,  with  the  versatility  peculiar  to  his  cast,  has,  ^'Jh"'  hL^g 

"  traltoroosly 
betrayed  the  secrets  of  his  government/'  and  the  proof  was,  that  he  had  pnblished  his  instructions  j  it 
waa  lield.  that  a  public  minister  may,  if  he  deems  it  necessary,  publish  his  instracUons  j  and  whether,  by 
such  poblicatjon,  he  had  traitoTOuily  made  known  the  secrets  oThis  ex>vemment,  is  a  mijced  rpiestioQ^  cm 
wfakh  a  jury,  in  this  action,  under  tM  advice  of  the  court  are  to  decide. 
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ITEW.TORK,  perhaps,  converted  himflelf  into  an  emissary  of  Bon&parte 
Not.  1810.  rpj^^  county  of  RensMeloer,  I  am  told,  does  harbor  such  a  one, 
who,  on  a  former  occasion,  strived  to  sow  sedition  among  us, 
lighted  a  flame  which  required  all  the  c  nergies  of  our  Hash- 
ington  to  extinguish;  and  to  prevent  its  scorching  his  own 
skirts,  traitorously  betrayed  the  secrets  of  his  own  govern- 
ment Our  countrymen  would  do  well  to  be  on  their  guard 
against  such  incendiaries ;"  meaning,  die. 

The  defendant  pleaded  the  general  issue,  with  notice  of 
special  matter  to  be  given  in  evidence,  by  way  of  justification. 

At  the  trial,  the  defendant  was  admits  d  to  be  the  editor  and 
publisher  of  the  paper  containing  the  alleged  libel.  A  witness 
testified,  that  the  words  ^^ Crenel,"  and  ^^Fnnch  emissary, '  in 
the  first  paragraph,  meant  the  plaintiff;  and  that  he  under- 
stood the  charge  ''  spy,"  in  the  other  paragraph,  taken  in  con- 
nection with  the  preceding  article,  applied  to  the  plaintiff;  but 
if  the  paragraph  containing  the  word  "  spy"  was  not  tak<  n  in 
connection  with  the  preceding  article,  he  should  not  know 
who  to  apply  it  to;  that  he  understood  that  "Bonaparte" 
meant  the  emperor  of  France ;  that  he  understood  the  words 
"French  jacobin"  to  mean  the  plaintiff;  and  that  his  under- 
standing of  the  application  of  these  words,  in  the  alleged  libel, 
to  the  plaintiff,  was  founded  principally  on  matters  of  public 
r*122]  notoriety,  which  he  had  heard,  as  to  *the  plaintilTs  conduct 
and  proceedings,  while  he  was  the  French  minister  near  tlie 
United  States. 

It  was  admitted,  that  the  plaintiff  was  minister  of  the  French 
republic,  as  stated  in  the  declaration ;  and  the  defendant,  in 
order  to  make  out  his  justification,  set- forth  in  the  notice  rub- 
joined  to  his  plea,  in  relation  to  the  seditious  conduct  of  the 
plaintiff,  while  he  was  minister  of  France,  offered  to  read  in 
evidence  the  deposition  of  Thomas  Jefferson,  and  a  pamphlet 
containing  the  correspondence  between  the  plaintiff,  \^hile 
French  minister,  and  Mr.  Jefferson,  then  secretary  of  the  Vtiited 
States,  the  plaintiff's  attorney  having  conFcnted  that  the 
pamphlet  should  be  entitled  to  the  same  credit,  as  the  original 
letters  which  pa^sed  between  the  plaintiff  and  Mr.  Jefferson, 

It  was  objected  to  the  admission  of  this  evidence,  that  the 
defendant's  notice  did  not  state,  with  sufficient  precision,  the 
seditious  acts,  <fec.,  on  which  the  defendant  meant  to  rely. 
The  plaintif)"s  counsel,  after  some  discussion,  stated  to  the 
judge,  that  they  abandoned  all  the  libellous  matter  set  forth 
in  the  declaration,  except  the  second  paragraph  in  the  first 
count,  which,  it  was  alleged,  charged  the  plaintiff  with  being 
a  "  spy^^  of  Bonaparte,  and,  excepting  the  charge  in  the  last 
count,  that  the  plaintiff  had  -traitorously  betrayed  the  secrets 
of  his  own  government.  It  was  then  submitted,  on  the  part 
of  the  defendant,  whether  such  an  abandonment  could  be 
made  by  the  plaintiff;  and  the  judge  being  of  opinion  tliat  it 
might  be  done,  tlie  plaintiff's  counsel  declared  that  he  aban- 
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dooed  all  the  libellous  matter,  except  as  above-mentioned ,  NE'V-itork 
upon  which  the  evidence  offered  by  the  defendant,  as  to  the     ^^^'  ^®*^* 
other  matters,  was  held  irrelevant. 

The  defendant,  by  consent  of  the  plaintiff's  counsel,  read 
in  evidence,  a  letter  from  the  plaintiff  to  Mr.  JeffeTttm^  accom- 
panying the  plaintiff's  instructions,  &c.,  as  French  minister, 
contained  in  a  printed  pamphlet,  announcing  ^the  publication 
of  those  instructions  by  the  plaintiff,  in  such  printed  pamphlet. 

It  was  admitted,  that  the  plaintiff  was  recalled  and  super- 
seded, as  Fr&Mh  minister,  at  the  request  of  the  president  of 
the  United  Statesj  in  the  commencement  of  the  year  1793;  and 
that  the  plaintiff,  in  December^  1793,  published  his  instructions. 

The  plaintiff  also  gave  in  evidence  two  decrees,  dated  at 
Paris  J  7  th  Fmclidory  7  th  year  of  the  French  republic,  showing 
that  his  name  had  been  erased  from  the  list  of  emigrants,  and 
his  property,  which  had  been  sequestered,  ordered  to  be  re- 
stored, and  by  which  he  was  enjoined  to  return  to  Franccy  within 
three  months  after  notice  of  those  decrees*  * 

The  defendant's  counsel  contended,  tht  t  the  charge  of  spy, 
as  stated  in  the  declaration,  was  not  warranted  by  the  supposed 
libel,  nor  were  the  innuendoes  and  averments  proved ;  and  that 
the  remaining  supposed  libellous  matter  relied  upon  by  the 
plaintiff,  was  fully  justified.  The  judge  charged  the  jury,  that 
in  his  opinion,  the  plaintiff  was  entitled  to  recover  on  the  first 
point ;  and  as  to  the  second  point,  he  thought  the  defendant 
(tad  made  out  a  strong  defence,  but  he  left  it  to  the  jury,  on 
the  evidence  before  them,  to  find  such  verdict  as  they  should 
deem  just  The  jury  found  a  verdict  for  the  plaintiff  for  200 
dollars  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial* 


Sudani  and  Van  Vechten^  for  the  defendant.  The  plaintiff, 
at  the  trial,  abandoned  the  whole  of  the  publication  charged  as 
libellous,  in  the  first  and  second  counts,  except  the  second 
paragraph  of  the  first  count,  and  rested  himself  on  the  ab- 
stract term  '^  spy."  The  word  occurs  in  a  distinct  paragraph. 
It  is  an  important  *question,  whether  the  plaintiff  can,  after 
stating  a  variety  of  &cts,  in  his  declaration,  as  libellous,  and 
the  defendant  comes  prepared  to  meet  the  whole  charge,  be 
permitted  to  separate  the  facts,  and  rely  on  one  distinct  fact, 
as  libellous,  when  there  might  be  a  clear  and  complete  justifi- 
cation of  .the  whole,  taken  together.  If  the  other  paragraphs 
are  struck  out,  the  charge  ofspy  is  clearly  not  libellous.  Where 
two  countries  are  in  a  state  of  amity  and  peace  with  each 
other,  to  charge  a  citizen  of  one,  with  being  a  sjpy  in  the  other, 
is  not  libellous. 

Toere  are  no  averments,  in  the  declaration,  to  help  out  the 
charge,  or  to  show  it  libellous.  There  is  rothing  in  the  libel 
that  will  apply  the  words  to  the  plaintiff,     [t  is  too  vague  and 
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.'EW-vokR,  uncertain,  to  admit  of  a  particular  application.     There  must 

^^|^][;J2i^  l>6  a  coUoquiumy  as  to  extrinsic  matter,  to  show  the  necessary 

Oxiirr       inference,  or  application,  as  to  the  platntifl'.     (Cbtrp.  688.     i 

„    ^-  Johm,  Rep.  iiSiy,     5  Johns,  Rep,  211.     Chitiif's  PL  382,  383: 

9  East  95.) 

The  extrancons  matter,  in  the  present  case,  is  in  the  first 
paragraph.  The  plaintilf  having  entered  a  mpiir  proseq^iy  as  to 
the  second  count,  and  the  first  paragraph  of  the  Arst  count,  it 
operates  as  a  complete  extinguishment  of  the  matter  so  aban- 
doned. The  case  stands,  as  tf  the  paragraphs,  so  relinquished, 
were  erased  fr(  m  tlie  record.  Having  abandoned  the  Grst 
paragraph,  witlu.ut  any  qnalifrcation,  or  reservation,  it  must  be 
entirely  rejected.  Thm  the  second  paragraph  stands  alone, 
without  any  thing  from  whicli  it  can  possibly  be  inferred  that 
the  plaintiff*  was  intended.  Admitting  tlmt  the  plaintiff  may 
abandon  any  cciunt,  or  part  of  it,  he  cannot,  afterwards,  resort 
to  the  part  abai.doned,  to  explain  the  residue. 

If  the  plaintiif  meant  to  make  use  of  the  first  paragraph  to 
explain  the  secrnd,  he  should  have  retained  it,  with  a  c&Uo- 
quium  or  proper  averments ;  but  he  has  totaUy  and  absolutely 
•  abandoned  it ;  and  he  cannot  now  retain  it,  for  any  purpose 
r  *  125  ]  whatever.  No  principle  i^  better  or  *more  clearly  settled,  than 
when  the  language  of  a  IiIkjI  is  too  uncertain  to  admit  of  any 
application  to  tiie  plaintiff,  without  the  aid  of  extrinsic  matter, 
such  extrinsic  matter  must  be  introduced  with  proper  averments. 

If  the  Wnrnrr^/Zo  could  have  been  proved,  it  has  not,  in  fact, 
been  proved.  '1  here  is  no  averment,  that  Bonaparte  was  at 
war  with  the  United  States,  or  that  he  meditated  their  subjec- 
tion ;  how,  then,  could  the  plaintiff  be  permitted  to  prove  that 
fact?  and  without  it,  the  charge  of  being  a  spt/,  &c.,  could  not 
be  libellous.  A  material  innuendo  or  averment  cannot  be  re- 
jected. 

Then,  as  to  the  second  libel,  stated  in  the  third  count,  the 
defendant  made  out  a  complete  justification,  from  the  printed 
papers,  furnished  by  the  defendant,  and  lodged  in  the  office  of 
the  secretary  of  state.  It  is  admitted,  that  instructions  to  min- 
isters  are  secret ;  thjit  the  plaintiff^s  instructions  were  so ;  and 
it  was  proved,  that  he  published  those  instructions;  that  he 
wilfully  and  treacherously  betrayed  the  secrets  of  his  govern- 
ment. 

A  minister  has  no  dis  retion  to  publish  the  secret  instruc- 
tions of  his  government.  They  are  never  made  public,  without 
the  authority  or  permission  of  his  go\^rnment. 

Again,  the  jury  were  misdirected.  If  the  matter  abandoned 
by  the  plaintiff  was  rejected,  he  could  not  be  entitled  to  recover 
on  the  first  count. 

It  is  a  questicn  of  law,  whether  the  instructions  of  ministers 
are  secret,  and  can  be  published,  without  betraying  the  secrets 
of  government.  The  judge  should  have  decided  the  leiw,  on 
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du  mibject,  and  not  have  left  it  to  the  jury.    If  the  plsuntiff  new-york 
was  entitled  to  recover  at  all,  on  the  first  count,  on  the  charge  ^^JI;J^I^ 
of  being  a  spy,  it  eonki  only  be  as  for  a  term  of  reproach  and       Gemet 
odium,  and  the  J^ry  »koukl  have  been  so  instructed,  as  the    ^    ^* 
damages  woukl,  in  that  cac^,  have  been  much  less.  itchbll. 


*jFVo^  and  SmseU^  cenlra.  It  is  well  settled,  that  the  platn- 
ttfTmay,  at  tiidprim,  rebiquish  any  one  count  in  his  declara- 
tion, or  flsty  part  of  a  count  (1  Saund.  207.  note  2.)  The 
(daintifr  abandoned  ike  first  paragraph  of  the  first  count,  merely 
as  libtlhmt  matter  4  and  there  is  no  reason  why  he  may  not  use 
it,  aflcnwords,  v/ith  the  other  pamgraph,  to  show  its  meaning. 
The  plaintiff  is  not  bound  to  prove  the  whole  of  an  innuendo. 
What  is  not  necessary  to  support  the  action,  may  be  rejected, 
as  surplusage.  (9  Easty  93.  Roberts  v.  Cajnden,)  It  is  sufficient, 
if  enough  is  shown  to  entitle  the  plaintiff  to  recover. 

Thaugh  the  defendant  is  not  charged  with  being  such  a  spy 
as,  by  the  law  of  nations,  would  subject  him  to  the  punishment 
of  death  ;  yet  the  t^haracfer  of  a  spy  is  imputed  to  him,  in  an 
odious  and  injurious  sense.  Any  charge,  in '  writing,  which 
tends  to  injure  the  reputation  of  the  plaintiflf,  and  degrade  him 
in  public  estimation,  is  libellous,  (a)  It  is  admitted,  that 
this  was  a  question  of  4aw  for  the  judge  to  decide ;  and  he 
did  decide  it.  His  charge  was  in  favor  of  the  plaintiff,  on  the 
first  count,  and  in  favor  of  the  defendant,  on  the  third  count ; 
and  he  finally  left  the  whole  matter  to  the  jury.  The  de- 
fendant has,  then,  no  reason  to  complain  of  the  charge  of  the 
judge. 

The  libellous  matter  in  the  third  count  was  fully  proved. 
Did  the  defendant  make  out  a  justification  ?  Did  he  prove 
tfiat  the  plaintifi'  had  traitorously  published  the  secrets  of  his 
eovernment  ?  Admitting  that  his  instructions  were  secret,  he 
had  a  right  to  publish  them  whenever  he  thought  it  necessary. 
He  could  not  be  compelled  to  do  it ;  but  he  might  exercise  his 
discretion  as  to  publication.  (  fVicq.  Amb.  165.  168.)  Wicque- 
fart  states,  that  ambassadors  have  the  power  to  publish  their 
instructions,  whenever  they  judge  it  necessary  for  the  interest 
of  their  government.  And  the  same  doctrine  is  laid  down  by 
Robinct^  in  his  Universal  Dictionary.  {Rob.  Diet,  Univ.  vol.  22. 
p.  387.  590.)  Various  instances  are  given  by  fVicquefort,  of 
ministers  having  published  their  instructions ;  and  we  have 
frequent  examples  of  ^'such  publications,  in  modern  times. 
Mr.  fPickham^  the  English  minister  in  Switzerland^  published 
his  instructions,  to  contradict  the  suggestion  that  he  was  em- 
ployed against  the  French  republic.  The  same  thing  was  done 
by  Mr.  I/rake^  in  Bavaria^  to  repel  the  charge  of  the  French 
government.  M.  Temani,  the  predecessor  of  Mr.  Genet,  offered 
to  Mr.  Jefferson^  to  file  his  instructions  in  the  office  of  the 
aecretary  of  state,  to  refute  the  charge,  that  he  was  directed 
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NEW-YORK,  by  his  government,  to  do  every  thing  in  his  power  to  dieck 
Wot.  1810.  ^^  commercial  prosperity  of  the  UnUed  State$,  Mr.  Monroe^ 
after  his  return  Stem  France^  published  his  instructions,  in  vin- 
dication of  his  own  conduct  and  reputation.  Mr.  Genet  had 
a  right  to  publish  his  instructions,  to  vindicate  himself  fit«n  a 
charge,  that  he  had  betrayed  the  secrets  of  his  owm  government 
If,  then,  a  minister  has  a  right  to  use  his  discretion,  in  thai 
respect,  this  court  cannot  decide  on  the  question,  as  to  the 
abuse  of  that  discretion.  It  is  a  matter  altogether  between  bim 
and  his  own  government.  The  judge  very  properly  left  it  to 
the  jur}%  as  a  matter  of  fact,  whether  the  plaintiff  had  treaehr 
erously  disclosed  his  instructions,  or  betrayed  the  secrets  of  his 

government. 

* 

Yates,  J.  .  A  new  trial  was  moved  for,  on  the  following 
grounds : — 

1.  That  the  first  libel  set  forth  in  the  declaration  is  not  sup- 
ported by  proof. 

2.  That  the  libel  stated  in  the  other  count  was  justified. 

3.  That  the  jury  were  misdirected  by  the  judge. 

This  cause  was  tried  under  the  qualified  abandonment,  as 
stated ;  to  which  objections  have  been  raised  in  the  argument. 
I  consider  the  doctrine  laid  down  in  1  Savnd.  207.  n.  2.  as  the 
law  on  the  subject,  and  that  the  exception  is  incorrectly  taken. 
The  course  adopted  by  the  plaintiff  was  proper ;  and  it  was 
[  *  128  ]  competent  *to  bim  to  abandon  part  of  the  libellous  matter,  in 
any  one  count,  provided  the  part  relied  on  contained  sufficient  to 
sustain  the  action ;  and  as  evidence  of  this,  the  judge  correctly 
admitted  the  whole  publication  containing  tlie  libellous  matter. 

I  do  not  think  the  case  requires  a  very  minute  or  extensive 
examination  of  the  rules  of  pleading  or  of  evidence,  appUca1[>Ie 
to  an  action  for  a  libel.  These  are  so  fully  laid  down  in  the 
books,  and  particularly  in. the  famous  case  of  The  King  v. 
Home^  in  Cbtrper,  recently  recognized  by  this  court,  in  the 
case  of  Van  Vechten  v.  Hopkins^  as  to  render  a  repetition  of 
the  law  on  the  subject  unnecessary.  I  shall  confine  myself  to 
an  application  of  some  of  the  principles  thus  established,  to 
the  facts  disclosed  in  this  cause. 

It  cannot  seriously  be  contended,  that  the  words  relied  on 
in  the  first  and  third  counts,  in  themselves,  are  not  sufficiently 
explicit  to  be  well  understood ;  and  that,  on  account  of  their 
vagueness  and  uncertainty,  they  are  not  actionable. 

The  allusion  to  the  plaintiff,  in  the  first  part  of  the  publica- 
tion stated  in  the  first  count,  is  evident,  and  does  not  leave  a 
doubt  that  he  was  the  person  intended ;  yet  as  it  might  pos- 
sibly require  an  explanation,  the  testimony  adduced  gives  such 
explanation,  and  wholly  removes  the  ambiguity,  if  any  can 
be  supposed  to  exist ;  nor  is  this  paragraph  susceptible  of  a 
construction  different  fi'om  the  one  given  to  it  by  the  witness ; 
that  by  Qenet^  the  French  emissary,  was  intended  the  plaintiff 
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in  this  cause ;  that  the  charge  of  spy^  in  the  next  paragraph,  if  new-yokk 
taken  in  connection  with  the  preceding  article,  must  be  ap-     ^®^"  ^^^^' 
plied  to  the  plaintiff,  and  that  Bonaparte  meant  the  emperor 
of  France. 

The  paragraph  containing  the  charge  of  spy,  immediately 
fbllovirs  the  animadversions  on  the  plaintiff's  conduct;  and, 
firom  the  manner,  in  which  it  is  introduced,  no  room  is  left  to 
doubt  that  this  charge  was  intended  to  apply  to  *him.  It  is  in 
Tain  to  say  that  this  might  be  deemed  a  separate  or  distinct 
paragraph,  disconnected  with  the  former  part  of  the  publica- 
tion. It  must  and  will  irresistibly  be  taken  in  connection,  and 
the  meaning  and  true  construction  necessarily  follows,  which 
manifestly  charges  the  plaintiff  with  being  a  spy  of  the  French 
government ;  giving  information  of  the  strength,  measures  and 
movements  of  the  government  of  the  United  States^  to  aid  the 
emperor  of  the  French  in  subjugating  them;  and,  consequently, 
representing  the  plaintiff  in  an  odious,  if  not  in  a  criminal,  point 
of  view ;  and,  according  to  the  rules  of  law,  libellous  in  either 
case.  The  objection,  therefore,  to  the  insufficiency  of  the 
proof,  as  to  the  first  libel  set  forth  in  the  declaration^  cannot 
be  sustained. 

I  shall  now  proceed  to  an  examination  of  the  alleged  justi- 
fication of  the  libellous  matter  relied  on  in  the  3d  count ;  that 
the  plaintiff  had  traitorously  betrayed  the  secrets  of  his  own  gorn 
emment.  To  justify  this  charge,  the  defendant  proved,  that  the 
plaintiff  had  published  his  instructions  as  minister,  and  that  his 
name  had  been  on  the  list  of  proscribed  emigrants. 

It  could  not  be  pretended,  nor  was  it  attempted,  -that  the 
plaintiff  had  not  incurred  the  displeasure  of  the  executive 
directory  of  JPraiure,  and  had  been  proscribed.  The  cause  of 
this  proscription  does  not  appear.  That  its  existence,  at  the 
period  stated,  ought  to  be  deemed  conclusive  evidence  of  the 
alleged  treachery  to  his  government,  I  cannot  admit.  The 
plaintiff  might  have  published  his  instructions,  without  being 
subjected  to  such  a  charge.  It  might  have  been  done  by  him 
to  repel  improper  accusations,  or  in  exercise  of  a  sound  dis- 
cretion, given  him  by  tlie  power  he  represented,  and  not  un- 
frequently  extended  to  persons  holding  the  important  office  he 
held  under  that  government.  Nor  is  it  unreasonable  to  infer, 
that  this  discretion,  in  some  measure,  existed,  as  the  instruct 
tions  stated  that  the  abandonment  of  this  cautious  or  (as  trans-* 
lated  by  some)  secret  policy  depended  on  *future  occurrences ; 
and  was  to  be  pursued  or  not,  according  to  the  plaintiff's 
own  judgment  The  proceeding  of  the  executive  directory, 
subsequent  to  the  publication  of  those  instructions,  do  not 
prove  treachery  in  the  plaintiff.  It  is  a  fact,  too  well  attested, 
that  many  innocent  persons  have  fallen  victims  to  the  measures 
of  that  extraordinary  tribunal.  How  for  the  publication  of 
those  instructions  operated  as  treachery  to  his  own  govern- 
ment, the  jury  were  to  decide ;  and  it  w  ts  properly  submitted 
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NEW-YORK,  to  them  by  the  judge,  with  his  opinion,  that  a  strong  defence 

Nonrisio^  jj^  jj^^jj  made  out ;  giving  to  the  defendant  a  fall  opportunity 

GfevxT       to  receive  the  effect  of  his  justification,  which  the  jury,  no 

^T*  doubt,  have  considered,  and  their  verdict  ought  not  now  to  be 

disturbed.     A  new  trial  must,  consequently,  be  refused. 

Thoxpson,  J.,  and  Van  Ness,  J.,  were  of  thasame  opinion. 

Kent,  Ch.  J.  I  am  also  of  the  same  opinion.  I  will  only 
add,  on  the  secmid  point,  that  whether  the  defendant  had 
made  out  a  justification  of  the  charge  that  the  plaintiff  had 
traitorously  made  public  his  instructions,  was  a  mixed  question 
prq[>erly  submitted  to  the  jury,  under  the  advice  of  the  court. 
The  fact  cannot  be  said  to  be,  per  se,  traitorous.  These  in- 
structions are  understood  to  be  confidential  and  secret ;  but  it 
does  not  follow,  that  they  are  to  remain  so  in  every  possible 
ease.  The  fitness  or  the  fraud  of  the  disclosure  will  depend 
upon  the  motive  and  the  circumstances  attending  the  publica- 
tion. This  seems  to  be  the  better  opinion  of  the  writers  cited 
by  the  counsel  for  the  pluntiff,  and  who  treat  particularly 
upon  this  branch  of  the  diplomatic  duties.  Wicqutfori 
(iJAmbanadeury  torn.  I.  s.  14.)  says,  that  the  ambassador  is  not 
obliged  to  show  his  instructions  to  the  foreign  court ;  and  he 
even  maintains,  that  he  ought  not  to  show  them  without  ne- 
cessity, and  without  an  express  order.  If  necessity  forms  an 
[  *  131  ]  exception  to  the  general  ^le,  the  ambassador  must  be  lefl  to 
judge  of  its  force;  and  no  prudent  minister  would  readily 
yield  to  it  without  strong  reasons,  sufficient  to  procure  the  ap- 
probation of  his  sovereign.  In  the  Dictionnaire  Universel  of 
jRobinctj  (torn.  22.  tit.  Instruction^  s.  3.)  it  is  stated,  that  some- 
times the  ambassador  «hows  his  instructions  without  order ; 
but  this,  as  it  is  there  observed,  ought  to  be  the  woik  of  reason 
and  of  choice,  and  for  some  justifiable  end.  Martens,  in  his 
Summary  of  the  Law  of  Nations,  (p.  217.)  is  equally  explicit. 
He  says,  that  the  instructions  to  the  minister  are  not  usually 
produced  to  the  court  where  he  is  sent,  unless  his  own  court 
orders  him  to  do  it,  or  unless  he,  from  urg^it  motives,  thinks 
himself  justifiable  in  communicating  certain  passages  of  them ; 
and  that  Ijes  Memoires  du  Compte  (TAvaux  furnish  a  number 
of  examples  of  such  communications,  and  the  matter  is  lefl  to 
the  discretion  of  the  minister.  Wicguefort  refers  to  a  number 
of  specimens  of  these  state  papers,  which  had  been  made  pub- 
lic, probably,  after  the  negotiations  had  terminated ;  and  it 
ought  to  be  observed,  in  the  present  case,  that  when  the  plain- 
tiff published  his  letter  of  instructions,  his  functions,  as  min- 
ister, had  terminated,  or  were  about  to  cease.  The  criminal- 
ity or  innocence  of  the  act  will,  then,  depend  altogether  upon 
the  intent  with  which  it  was  done.  This  is  one  of  those  cases 
in  which  we  may  apply  the  maxim,  that  actus  fion  facit  reum 
nisi  mens  sit  rea.  The  more  natural  inference  from  the  facts 
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before  us  is,  that  the  plaintiff  published  his  imstructioaa  with-  KEW-york, 
out  any  criminal  views,  and  merely  to  vindicate  lus pfficiat  con-  ^JJ^II[lJ^?^^ 
duct.     His  object  was  to  prove  his  fidelity  in  his  trust,  and  not      ToTTi,r 
to  betray  the  essential  interests  of  his  government.     I  think        ^• 
tiie  jury  were  warranted  in  drawing  this  conclusion.     The  act 
may  have  been  ill  advised  or  injudicious,  without  being  charge- 
able with  perfidious  motives.     Nor  does  it  appear,  that  the 
French  government  ever  considered  this  act  of  the  plaintiff  as 
g;round  for  any  specific  charge  or  complaint 

*SpcNefiR,  J.,  not  having  heard  the  argument  in  the  cause,      [  *  132 1 
declined  giving  an  opinion. 

Motion  denied. 


'  I 


ToTTLE  against  Matou 

THIS  was  an  action  of  assumpnt.  The  declaration  eon-  wiiere  Um 
tained  five  counts.  The  first  was  on  a  special  agreement,  for  ^^^  <,n  ^^ 
that  whereas  the  defendant,  on  the  28th  o{  July  1808,  at,  (Slc,  special  ame- 
m  consideration  that  the  plaintiff,  at  the  special  instance  and  JJSJpJ,*^  ^ 
request  of  the  defendant,  would  cause  to  be  delivered  to  the  cover  thereon ; 
defendant  36  barrels  of  pork,  on  sale,  or  to  return  the  same  to  ^{J^h^  ^' 
the  plaintiff,  when  thereto  afterwards  requested,  the  defendant  recover  on  % 
Hodertook,^&c.,  to  return  the  said  36  barrels  of  pork  to  the  g^g^decSS! 
plaintiff,  when  thereunto  requested,  or  otherwise  the  defendant  tion,  if  the  caw 
would  be  the  buyer  thereof,  or  be  accountable  to  tl|e  plaintiff  {*^re*had*been 
fi>r  so  much  as  should  not  be  returned,  at  the  price  of  21  dol-  no  special 
lar»  per  barrel,  saving  to  himself  12  i  per  cent,  for  selling,  and  S^STrnvi  ni 
wouti  pay  to  the  plaintiff  the  said  21  dollars  j^erbi^rrel  for  the  covered  on  a 
0QiBe,  &c.  The  plaintiff  averred  the  delivery  of  the  pork,  f^^  ^J; 
pursuant  to  the  agreement,  and  that  the  defendant  did  not,  hadandreceiv 
afterwards,  when  requested,  &c.,  return  the  36  barrels  of  pork,  ®<*-jW  j^  ^^ 
or  any  part  thereof,  &c.  The  secomd  and  third  counts  were  necessary,  in 
lor  goods  sold  and  delivered ;  the  fourth^  for  money  paid,  dLC,  jlve^^^iUvJ 
and  ihejifthy  for  money  bad  and  received  to  the  use  of  the  evidence    thai 

•^l^:^*:!^  the     defendant 

P«»nt*^-  ,       ,    ,  .      >>w      received 

To  the  first  four  counts,  the  defendant  pleaded  non  (mumpsvt,  money  belong- 

inr  to  the  plain- 
im;  but  where. 

firom  the  facts  proved,  it  may  fairty  be  presumed  the  defendant  haf  received  the  pUuntiff's  money,  the 

plaintiff  may  reeover  for  money  had  ana  received  to  his  use.  {h) 

(a)  Ace.  lAmdndaU  ▼.  Lhii^stm,  10  John».  R.  36.  JB^urdiek  v.  Cheen,  IS  Johu.  R,  14.  DuboU  v. 
Dtlaware  and  HudMon  Canal  Co.  4  WendeU,  285.  Jewdl  v.  Sohromd,  4  Cowen,  SQik  But  while  the 
special  agreement  remains  uorescinded  or  unperformed,  there  can  bo  no  recoveiy  under  the  commoi^ 
eoontt.  JeweU  v.  Schroeppd,  ui  nip,  Champlin  v.  Butler ^  16  Johns,  R,  169.  Wood  v.  Edwards,  19 
Mns.  R,  205.  Clark  v.  Smith,  14  Johns,  R.  336.  Jsnmmrs  v.  Camp,  IS  Johu,  R,  94.  Mtajfmond  v 
Beantard,  It  Johns,  fn^    JmUer  y,  WaUon,  4  Wendell,  m. 

{b)  y\d.  BeardsUyr.R^ol,  It  Johns.  R.4ai,  Cmmim^r,Hacti^,  9  JofmsR.iOL 
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MEW-YORK,  and  gave  no  answer  to  the  fiflh,  on  which  a  default  was  enterw 
,^^J^I;J2J^  ed.     The  jury  were  authorized  to  assess  the  damages  on  the 
TuTTLB      fifth  count,  as  well  as  to  find  the  truth  of  the  issue  joined  on 
„^-  the  other  counts, 

r « loo  I  *The  plaintiff  produced  the  receipt  of  the  defendant  for  36 

^    ^^  J       barrels  of  pork  of  the  plaintiff,  dated  the  Idth  of  Ju/y,  1808. 

It  was  proved,  that  the  defendant  had  admitted  that  6  bar- 
rels had  been  left  with  one  Coritn,  to  be  sold ;  that  10  or  12 
had  been  delivered  to  the  plaintiffs  order,  and  that  18  remain- 
ed in  the  defendant's  possession.  Four  of  the  barrels  left  with 
Carbin  were  returned  to  the  plaintiff,  and  the  other  two  were 
sold. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground, 
that  the  evidence  did  not  support  the  first  count  on  the  agree- 
ment, but  the  motion  was  overruled  by  the  judge.  It  was  ad- 
mitted, that  the  plaintiff  was  entitled  to  recover  37  dollars,  for 
the  two  barrels  sold,  under  the  fifth  count.  The  judge  charged 
the  jury,  that  the  plaintiff  was  entitled  to  recover  for  the  18 
barrels  not  returned,  at  the  rate  of  21  dollars,  deducting  12^ 
per  cent,  commissions  on  the  amount,  with  the  interest,  from 
the  21st  of  Marchf  1809  ;  and  the  jury  found  a  verdict  accord- 
ingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  for  the  misdirection  of  the  judge.     The  case  was  sub 
mitted  to  the  court  without  argument, 

Per  Curiam.  On  the  trial,  the  plaintiff  rave  in  evidence 
the  defendant's  receipt,  for  36  barrels  of  pork,  in  store,  to  be 
delivered  to  the  plaintiffs  order ;  no  other  evidence  was  given 
in  support  of  the  special  count.  But  from  the  evidence  it 
appeared,  that  part  of  the  pork  hlid  been  sold  ;  and  the  money 
was  in  the  defendant's  hands.  With  respect  to  another  part 
of  the  pork,  though  there  is  no  direct  evidence  that  the  de- 
fendant sold  it,  the  inference  is  irresistible  that  he  had  sold  it, 
and  had  the  money  in  his  pocket. 

There  is  some  contrariety  in  the  books,  on  the  question, 
whether  a  plaintiff,  after  having  attempted  to  support  a  count 
[*  131]  on  a  special  agreement,  and  failed,  may  report  to  *the  general 
counts  ?  We  think  the  rule  laid  down  by  Sir  James  Mansfieldj 
in  1  Bos.  fy  PuU.  N.  S.  355.  is  correct  and  accurate,  and 
therefore  adopt  it ;  it  is  this,  where  a  party  declares  on  a  spe- 
cial agreement,  seeking  to  recover  thereon,  but  fails  altogether, 
he  may  recover  on  a  general  count,  if  the  case  be  such,  that 
supposing  there  had  been  no  special  contract,  he  might  still 
have  recovered.  In  this  case,  the  plaintiff  failed  wholly  in 
making  out  a  special  agreement,  and  under  the  count  for  money 
had  and  received,  the  evidence  entitled  him  to  recover. 

It  is  not  necessary,  in  all  cases,  to  give  positive  evidence,  that 
the  defendant  had  received  money  belonging  to  the  plaintiff. 
Where,  from  the  facts  proved,  it  may  be  fairly  presumed  he  hai 

loe 


OF  THE  STATE  OF  NEW-YORK.  134 

ftcceived  the  plaintiff's  money,  the  action  for  money  had  and  new-york. 
received  is  maintainable.     {i)oug.  137.)  Nov.  I8ia  ^ 

The  verdict  is  perfectly  just ;  and  unless  some  legal  princi-  Washburv 
pies  have  been  violated,  and  we  think  none  have  been,  there     _^' 
ought  not  be  a  new  trial; 

Motion  denied. 


Washburn,  qui  tam^  &c.,  against  M'Inroy. 

THIS  was  an  action  of  i2e5/,  tried  at  the  Washington  circuit,     in  an  aetioo 
Jvmey  1810,  before  Mr.  Justice   Van  Ness.    The  declaration  ^  t^ct^ 
contained  sixteen   counts,  for  retailing  strong  and  spirituous  of  the  taeem 
liquors,  to  be  drank  in  the  house  of  the  defendant,  not  having  J^,)  fo,'^Iiii' 
any  permit,  or  license,  to  retail  strong  and  spirituous  liquors,  for  in^  Uquon,  &c. 
the  purpose  of  keeping  an  inn,  or  tavern,  contrary  to  the  pro-  J2J^u,epiain" 
visions  of  the  act  entitled  '^  An  act  to  lay  a  duty  on  strong  tm;  tiioagfa  ho 
liquors,  and  for  regulating  inns  and  taverns."  (24  sess.  c.  164.)  Jjj^*^  wveni! 
[1  R.  S.  681.  sec.  19.]   The  offences  were  charged  to  have  been  distinct       ot 
committed  on  the  *4th    July,  1809,  and   from  day  to  day,       [*135] 
Sundays  excepted,  to  the  20tb  July,  in  the  same  year.     The  fenc««,  can  re- 
plaintiff  sued  under  the  7th  section  of  the  act,  which  gives  a  penJtj.  (a)^* 
penalty  of  25  dollars  for  every  offence  ;  and  by  the  16th  sec- 
tion of  the  act,  one  half  of  the  penalties  recovered,  are  to  be 
paid  to  the  overseers  of  the  poor  of  the  city  or  town,  where 
the  offonce  happens,  and  the  other  half  to  the  person  suing 
for  the  same.     At  the  trial,  the  plaintiff  produced  a  witness,  to 
prove  the  sale  of  one  gill  of  brandy,  at  the  store  of  the  de- 
fendant, which  is  distinct  from,  and  opposite  to,  his  house,  in 
Argyle.    The  defendant  objected  to  the  witness,  as  incompetent, 
being  an  inhabitant  of  the  town  o{  Argyle ;  but  the  objection  was 
overruled  by  the  judge.     The  defendant  then  objected  to  the 
plaintiff's  proving  more  than  one  offence  ;  but  this  objection 
was  overruled  by  the  judge.    The  plaintiff  then  produced  wit- 
nesses, who  proved  the  sale  of  liquors,  by  retail,  to  five  several 
persons,  at  several  times,  which  were  drank  in  his  store,  pre- 
vious} to  the  4th  July,  1809,  and  on  the  4th  July;  and  one  of 
the  witnesses  testified,  that  he  had  frequently  seen  the  defeno> 
cUit  sell  liquors,  by  retail,  during  the  summer  of  1809,  which 
were  drank  in  the  defendant's  store. 

The  defendant  moved  for  a  nonsuit,  which  was  overruled 
by  the  judge,  who  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  for  75  dollars ;  and  the  jury  found  a  verdict  accord- 
ingly. 

(if)  T^fam  ▼.  DriggMf  13  Johm,  R,  253.  ace.    And  sec  BigtUno  y.  Johmotk,  13 
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NEW-YORK,      A  motion  was  made  to  set  aside  the  verdict,  on  the  following 
No^.  Mi^     grounds : — 

1.  That  the  witnesses,  b^ng  inhabitants  of  the  town  of 
Argyhy  ottght  to  hare  been  rejected,  as  interested. 

2.  That  the  testimony  ought  to  have  been  confined  to  the 
days  on  which  the  offences  were  charged,  in  the  plaintiff's 
declaration,  to  have  been  committed. 

3.  That  several  penalties  cannot  be  joined  in  one  declara- 
I  ♦  136]       tion ;  ♦and  that  only  one  penalty  could  be  recovered. 

Per  Curiam*  The  only  points  worthy  of  consideration  are, 
whether  the  act  inflicts  more  than  one  penalty  for  the  offence 
of  selling  liquors  without  a  license  ;  and,  if  it  does,  whether 
there  can  be  more  than  one  penalty  recovered  in  one  action. 

The  7th  section  ordains,  if  any  person  shall  sell  strong  or 
spirituous  liquors,  by  retail>  without  having  such  license,  or 
if  any  person  shall  sell,  &c.,  to  be  drank  in  his  house,  &.c,, 
without  having  entered  into  such  recognizance,  every  person 
who  shall  be  guilty  of  either  of  the  offences  aforesaid,  shall, 
for  each  offence,  forfeit  25  dollars.  Adopting  the  principle 
which  guides  in  the  construction  of  penal  statutes,  that  they 
are  to  be  construed  strictly,  the  forfeiture  of  25  dollars  is  not 
incurred  for  every  offence  against  either  of  those  provisions ; 
but  the  words  each  offence,  used  in  the  section,  impose  the 
forfeiture  of  25  dollars  upon  the  offence  of  selling  without  a 
license,  and  also  25  dollars  for  the  offence  of  selling  to  be 
drank  in  the  house,  &c.,  without  having  entered  into  a  recog- 
nizance. The  terms  ^'  for  each  offence,"  in  other  words^ 
subject  the  offenders,  in  either  of  those  cases,  to  one  forfeiture 
for  each  of  the  two  enumerated  offences. 

The  18th  section  provides,  that  whenever  any  suit  shall  be 
commenced,  and  a  recovery  had  for  a  penalty ,  for  selling  liquors 
without  a  license,  such  recovery  shaft  be  a  bar  to  all  prose- 
cutions for  offences  of  the  like  nature,  cominitted  before  such 
recovery. 

This  section  confirms  the  construction,  and  shows,  that  the 
legislature  intended  that  there  should  be  a  recovery  for  a  single 
penalty  only,  not  only  by  the  words,  •'  and  a  recovery  had  for 
a  penalty,*'  but  by  declaring,  that  such  recovery,  that  is,  a 
recovery  for  a  pevalty,  shall  be  a  bar,  as  to  offences  committed 
before  such  recovery.  If  a  multiplicity  of  offences  can  be  sued 
[•137]  for  *in  one  suit,  the  protection,  afforded  by  this  section  of  the 
act,  against  prosecutions  for  offences  committed  before  the 
recovery,  is  entirely  defeated  and  frustrated. 

The  court  is,  accordingly,  of  opinion,  that,  at  all  events,  but 
one  penalty  is  recoverable,  in  one  action,  and  that  recovery 
bars  all  antecedent  offences.  Upon  the  plaintiff's  remitting 
50  dollars  of  his  verdict,  he  may  enter  up  his  judgment,  for  the 
remaining  25  dollars. 

Judgment  accordingly 
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NEW-YORK, 

Nov.  1810. 

Richards  and 

Richards  and  others  against  Porter,  Sheriff,  &c,  -       "^^ 

Porter. 

THIS  was  an  action  of  trespass  on  the  case,  against  the  in  Februtay, 
late  sheriff  of  Saratoga  county^  for  the  escape  of  one  Philip  ^^^\  ^^^ 
Rifkert^  who  was  in  custody  of  the  defendant,  on  mesne  pro*  son  on  a  capiM 
cess,  at  the  suit  of  the  plaintiffs.  The  cause  was  tried  at  the  Jbir^'*5S 
Saratoga  circuit,  in  May,  1810,  before  Mr.  Justice  Van  Ness,     term  foUowmr, 

In  February,  1807,  Daniel  Bull,  then  sheriff  of  Saratoga  ^f^^iSi 
county,  airested  RyTcert,  on  a  capias  ad  respondendum,  at  the  ed  in  custody, 
suit  of  the  plaintiffs,  returnable  in  May  term,  1807.  Rykert  ]fg^^  .Xti 
was  detained  in  custody  by  £u0,  by  irbtue  of  the  writ,  until  new 'sheriff  be-  , 
March,  1807,  when  BvU  was  removed  from  the  office  of  sheriff,  jgl  prfSTj?!^ 
and  Porter,  the  defendant,  appointed  in  his  stead.  The  writ  assigned  over 
was  returned  *^  cepi  corpus  in  cu^todia,"  by  Bull;  and  RyJcert  [  *  138  ] 
was  duly  assigned,  with  other  prisoners,  by  BuU  to  Porter,  ^^^^^i^,^ 
The  ass^ment  was  made  about  the  1st  of  March,  1807.  wru,  however^ 
About  a  fortnight  after  receiving  the  assignment  of  Rykert,  the  JJ^^Jj*^^^ 
defendant,  as  sheriff  of  Saratoga,  took  a  bail-bond  in  his  own  c^\o4us^m 
name,  from  Rykert  and  another,  which  he  deemed  sufficient  "l^^^\^^ 
security,  and  let  Rykert  go  at  large,  without  the  knowledge  or  meni  ^f'^^fbe 
consent  of  the  plaintiffs  in  that  action,  and  without  irivins  prisoner,     the 

^t  ^'      *i  /•  o         o  new  shenn  dis- 

tnem  any  notice  thereof.  charged  him  on 

The  plaintiffs  in  that  action  proceeded  against  Rykert,  and  ^{i.^f^^^^'pi^ 
recovered  a  judgment  against  him  in  August  term,  1807,  for  plaintiff  '  bad 
354  dollars  and  68  cents  damages ;  upon  which  a  test.  ca.  sa,  j||^^J^^f  ^^ 
was  issued,  returnable  in  August  term,.  1808 ;  and  was  returned  baii>bond:  but 
**iion  est,'*  by  Bull,  who  was  then  sheriff  of  the  county ;  hav-  PJJ^*^/  ^ 
ing  been  reappointed  to  that  office,  on  the  removal  of  the  tooro?t'a?a. 

defendant.  nii^)^'e^ 

It  was  proved,  that  Rykert  was  insolvent.  ino,,  be  brought 

The  jury,  by  the  direction  of  the  judge,  found  a  verdict  for  ^^^J^^^J^ 

the  plaintiffs,  for  six  cents  damages,  and  six  cents  costs,  with  S^  for  °  an 

leave  for  the  plaintiffs  to  move  for  a  new  trial,  on  the  above  ^Jf^hiid*°fhi{ 

fe.Ct9.  as  the  new  sber- 

The  cause  was  submitted  to  the  court  without  argument.      aLSaw^^the 

prisoner  at  any 

Per  Curiam.  The  prisoner  Rykert  was  entitled  to  his  dis-  Jjj^***^°f*  ^ 
charge  from  prison,  at  any  time  before  the  return  day  of  the  capUu  adresp., 
wiit,  on  giving  a  bail-bond,  with  competent  bail;  and  the  JJ^riJ^^bSP 
defendant,  as  sheriff,  was  bound  to  let  him  go,  on  receiving  be  was  not  h' 

able  for  an  es- 
cape. 
The  old  sheriff  had  no  rifiht  to  return  the  writ,  after  he  was  out  of  office,  but  should  have  delivered  it  tu 
Ae  new  sheriff,  with  the  assignment  of  the  prisoner,  so  that  the  new  sheriff  might  return  it  with  his  endorse- 
ment of  the  discharge  of  the  defendant  on  bail,  by  which  the  plaintiff  would  have  known  the  situation  of 
Ibe  defendant  The  new  sheriff  was  not  bound  to  give  notice  to  the  plaintiff,  of  his  having  let  the  defend- 
aatto  bail. 

Whether  the  new  sheriff  would  be  responsible  m  inch  a  case,  without  a  delivery  of  the  writ  to  him  b| 
the  «>ld  sheriff,  qumrt  t 

You  VII.  14  105 


88  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  such  a  bond,  (Laws  of  N.  T.  vol.  1.  p.  210.)  [2R.  S.  348, 
,^^JjI[J5J^  sec.  11.]  Though  the  prisoner  was  turned  over  to  the  defend- 
Richards  and  &nt  by  the  former  sheriflf,  that  assignment  could  not  affect 
^^^^^^  his  right  to  be  discharged  on  bail.  The  defendant  was  not 
FoBTKR.  bound  to  give  notice  to  the  plaintiff  of  the  act  of  taking  a  bail- 
bond,  in  any  other  way  than  by  an  endorsement  upon  the  writ, 
and  that  was  not  delivered  to  him.  The  irregularity  was  in 
I  *  139  ]  the  old  sheriff,  in  not  handing  *over  the  writ  along  with  the 
assignment  of  the  prisoner.  He  had  no  authority  to  return 
the  writ  after  he  was  out  of  office.  He  should  have  delivered 
it  to  his  successor,  and  the  successor  would  or  ought  to  have 
returned  the  writ  into  court,  with  the  former  sheriff's  return 
thereon,  and  his  own  endorsement,  stating  the  fact  of  having 
let  the  prisoner  to  bail.  (2  Roll  Abr.  457.  C.  1  BulsU  70. 
Dalton,  516.  4  East^  604.)  This  would  have  been  the  regular 
course,  and  then  the  plaintiffs  would  have  had  due  notice  of 
the  condition  of  the  party.  It  is  to  be  presumed  from  the  case, 
that  the  writ  was  specified  in  the  indenture  of  assignment,  as 
without  such  notice ;  at  least,  the  defendant  would  not  have 
been  bound  to  take  or  detain  the  prisoner.  {Dalion,  15,  16. 
3  Co.  71.)  Whether  he  was  responsible  for  the  prisoner,  with- 
out delivery  of  the  writ,  might  also  be  a  question ;  but  that  is 
not  an  essential  point  in  this  case ;  for,  if  it  be  admitted  that 
the  defendant  was  responsible,  he  did  no  more  than  his  duty 
in  letting  the  prisoner  to  bail,  and  was  only  bound  afterwards 
to  see  that  special  bail  was  entered.  As  no  bail  was  put  in, 
the  plaintiff  proceeded  to  a  judgment  under  a  mistake,  and  the 
judgment  was  erroneous.  The  defendant  was  not  answerable 
at  all  for  an  escape,  for  there  was  none  while  he  had  charge 
of  the  prisoner.  As,  however,  nominal  damages  only  are  re- 
covered, the  defendant  makes  no  objection  to  the  verdict ;  and 
the  motion  on  the  part  of  the  plaintiff  to  set  it  aside,  oughl  to 
Oe  denied. 

Motion  denied 
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Pavoburii 

*Pangburn  against  Patridge,  patridos. 

THIS  was  an  actiop  o[  replevin,  brought  against  the  defend-  J^^pleom  lia 
ant,  for  unlawfully  taking  and  detaining  a  heifer,  belonging  i^'udawfiU  tak- 
to  the  plaintiff.     The  defendant  pleaded  non  cepit.  and  that  »«.  ^^  JB^*'^ » 

^1       •    •/.  I.-  A       *  and  not  in  caaei 

the  neiler  was  his  property,  (v.c.  otdistrtssoiUr 

The  cause  was  tried  at  the  Saratoga  circuit,  before  Mr.  i^) 
Justice  Van  Ness. 

At  the  trial,  the  plaintiff  proved  a  regular  bill  of  sale,  and 
delivery  of  the  heifer  and  other  cattle,  from  Joseph  Pangbum^ 
to  the  plaintiff,  for  the  consideration  of  100  dollars.  While 
the  cattle  were  in  the  possession  of  the  plaintiff,  the  defendant 
took  and  drove  away  the  heifer  in  question,  alleging,  that  he 
took  it  for  a  debt  due  to  him  from  Joseph  Pangburn, 

The  defendant  moved  for  a  nonsuit,  and  the  judge  decided 
that  the  plaintiff  could  not  recover  in  this  form  of  action.  The 
plaintiff  offered  further  evidence,  to  show  that  the  defendant 
had  no  right  or  claim  of  property  whatever  in  the  heifer ;  but 
llie  judge,  being  of  opinion  that  the  right  of  property  could  not 
be  decided  in  this  action,  directed  the  plaintiff  to  be  called, 
and  he  was  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a 
new  trial. 

J.  B.  Yates,  for  the  plaintiff.  Buller  {BuU.  N.  P.  52.)  says, 
the  action  of  replevin  may  be  brought,  in  any  case,  where  a 
man  has  had  his  goods  taken  from  him  by  another.  Where 
the  person,  taking  the  goods,  claims  property  in  them,  the 
sheriff  cannot  proceed  to  make  replevin,  but  must  issue  a  writ 
de  proprietate  probanda,  on  which  he  has  an  inquest  of  ofHce. 
(Cb.  jUtt.  145.)  But,  though  by  the  inquisition,  the  *property  [*  141  J 
should  be  found  in  the  defendant,  the  plaintiff  is  not  con- 
cluded, but  may  have  his  action  of  replevin. 

The  plea  of  property  is  inconsistent  with  the  idea  of  a 
dutress. 

{a)  Ace.  Cretson  v.  Stout,  17  JohrtM.  R.  116.  Replevin  will  lie  where  an  action  of 
Irr  iposs  de  bonU  agporiatUf  might  be  brought  3  Wendell,  tASL  Thompaon  v.  ButUm,  14 
Johns.  K.  84.  The  rule  that  goods  in  execution  are  in  the  custody  of  tne  law,  and  there- 
fix  s  cannot  be  replevied,  is  applicable  only  when  tliey  were  in  the  possession  of  the  de- 
fei  !ant  in  the  execution.  Jvdd  v.  Fox,  9  Cowen,  259.  Thompson  v.  BiUton,  «M  sup. 
Cy^lels  belonging  to  a  master  taken  by  virtue  of  arf  execution  against  his  servant  from 
1^  •  oossesdMon  of  tne  latter,  will  be  held  to  have  been  in  the  actual  possession  of  the  master, 
tj  me  mar  maintain  replevin  for  them.  Clarke.  Skinner ,  SO  Johns.  R.  465.  Hall  v. 
r  jUUj  S  IVendell,  475.  So  any  third  person,  having  property  ui  the  goods,  shall  have 
leplevin  upon  his  constructive  possession.  Dunham  v.  VVycKoff,  S  Wendell,  280.  But 
lejilevia  will  not  lie  where  the  original  caption  was  lavi-ful.  (rardiner  v.  Campbell,  15 
Johns.  R.  401.  Marshall  v.  Dams,  1  Wendell,  109.  The  validity  and  regularity  of  the 
judgment  on  which  the  execution  bsued,  is  open  to  inquiry  in  an  action  of  reiwevin,  to 
recover  the  goods  levied  under  the  execution.  MUls  v.  Martin,  19  Johns.  R.  32.  Vid. 
Morris  w.  iMWitt,5  WendeU,ll.  Replevin  is,  it  seems,  a  local  action.  Williams  v. 
Welch,  5  Wendell,  290.    But  see  Atkinson  v.  Holcomb,  4  Cowen,  45. 

107 


141  CASES  IN  THfi  SUMIBME  COURT 

IKW*TOKX,      The  first  section  of  the  "  act  to  prevent  abuses,  in  delays  in 
JJj;;J5^  actions  of  replevin,"  (11   sess.  c.  5.)   [2  R.  15.522,  sec.  1.] 
PAKQBoms    declares,  '^  that  if  the  beasts,  goods  or  chattels  of  any  persoo 
p    *•  be  taken  and  wroDgfiUly  detained,  the  sheriff,  by  a  writ,  <&c., 

or  upon  complaint,  without  a  writ,  shall  cause  them  to  be  re- 
plevied*" The  language  of  the  act  is  general,  and  appliea  to 
every  unlawful  taking,  whether  by  distress,  or  otherwise. 

Gilbert  {Gilb.  on  l)ist.  and  Replevin^  3  ed.  87.  Com,  D^. 
Replevin^  A.)  calls  the  writ  of  replevin^  at  common  law,  ^ 
judicial  writ,  intended  as  a  speedy  remedy ;  and  he  says^  re- 
plevin lies  for  goods,  in  which  the  plaintiff  has  a  qualified,  as 
weU  as  an  absolute  property ;  as  if  goods  be  in  my  hands,  to 
be  delivered  to  J.  S.^  and  J.  N.  takes  themi  I  may  have  cer 
plevin  to  recover  the  possession,  because  I  have  a  right  of 
possession,  against  every  body  but  J,  &,  and  /.  JV.  is,  there- 
foie,  a  trespasser.  {Gilb.  152.  Ckm,  PLS  K.)  So  replevin 
lies  for  goods,  taken  in  execution,  issued  by  an  inferior  juris- 
diction. Comyn  (6  Com.  224.  Rephvin,  A.)  says,  if  a  man 
toftiously  takes  the  person  or  goods  and  chattels  of  another, 
and  detains  them,  a  replevin  lies.  -'  Replevin  lies  of  all  goods 
and  chattels  unlawfully  token.'^  In  Viner^  (18  Vin.Abr.  577, 
Replevin  J  B.  F.  2.  F.  3.^  it  is  said,  if  a  trespasser  takes  beasts,^ 
replevin  lies  of  this  taking,  at  election ;  and  he  cites  the  Year 
BfioTcs,  7  Hm,  IV.  28  6.  6  Hen,  VII.  9.  19  Hen.  VI.  60. 
And  Bro.  in  replevin,  pi.  37.  39.  cites  2  Edw.  IV.  16.,  for  tho 
owner  may  affirm  property  in  himself,  by  bringing  replevin. 
In  all  these  authorities,  we  find  the  rule  laid  down  generally, 
that  repUvin  lies  for  a  tortums  or  unlawful  taking  of  goods, 
without  reference  or  limitation  to  a  distress. 

In  Shannon  v.  iSAaftnofi,  (I  Schoales  and  Lefroy,  327.)  Lord 
Redesdale  says,  that  the  writ  of  replevin  is  founded  on  any 
unlawful  taking,  and  is  calculated  to  supply  the  place  of  deti- 
nue and  trover.  He  said,  "  he  was  sorry  to  hear  Mr.  Justice 
[•142]  *BlackstoneU  Commentaries  (Bl.  Com,  146,  147.)  cited,  as  an 
authority."  "  His  definition  of  the  action  of  replevin^  is  cer- 
tainly too  narrow  ;  many  old  authorities  will  be  found  in  the 
books,  of  replevin  being  brought,  where  there  was  no  distress.** 
Indeed,  the  law  would,  in  many  cases  of  a  wrongfiil  taking  of 
chattels,  be  very  deficient,  if  it  did  not  afford  this  remedy  by 
replevin ;  for  the  actions  of  detinue  and  trover  would  afford  no 
compensation  or  redress  to  the  party,  to  whom  the  possessioii 
of  a  thing  may  be  of  far  greater  value,  than  the  thing  itself. 

Taylor,  contra.  This  is  the  first  time  that  I  have  heard  thai 
replevin  would  lie  in  any  case  except  a  distress^  Blackstone 
ra  Bl  Com.  145.  147.  Co.  Litt.  145.  b.  2  Cromp.  Ft.  222.  2 
SeU.  Ft.  240.)  expressly  confines  the  remedy,  by  replevin,  to 
'the  case  of  a  distress.  It  is  true,  that  there  are  dicta  in  the 
books,  that  replevin  lies  for  an  unlawfid  taking.  But  thii 
must  be  such  an  unlawfiil  taking,  as  is  referred  to  by  the 
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•tatttle,  which  Bpetdcs  only  of  a  replevin  in  case  of  a  distress.  NEW-Ttmt, 
The  position  of  Gilbert^  that  replevin  lies  for  goods  taken  on  ^^^'J^^' 
ezeeotion  issued  by  an  inferior  jurisdiction,  is  clearly  errone-    FAnewtLn 
oos.     There  are  numerous  authorities  to  the  contrary ;  and  it    ^^^J;, 
has  been  expressly  decided,  that  a  replevin  will  not  lie  fc*r 
goods,  taken  by  execution,  in  any  case.     (I  Bemad*  B.  R« 
110.    2  Stra.  1184.     fVUs.  Rep.  672.  note  2.     6  Term  Hep. 
522.     Morgan's  Vade  Mecuniy  72,  73.) 

Nen  e^ptt,  and  property,  were  the  only  pleas  which  the  de- 
fendant could  plead.  He  says,  first,  that  he  has  not  taken 
the  goods  in  such  a  manner  as  will  entitle  the  plaintiff  to  an 
action  of  replevin ;  and  he  also  pleads,  that  they  are  his  prop- 
erty, to  entitle  himself  to  a  writ  de  reiomo  habendo.  He  could 
not  avow ;  for  it  would  be  inconsistent  with  the  other  plea ; 
and  property  cannot  be  given  in  evidence  under  the  general 
issue,  but  must  be  pleaded  in  bar  or  abatement.  (3  Salk'. 
301.     2  Sett.  Pr.  254.  258.) 

If  replevin  is  allowed  to  he  in  every  case  of  an  unlawful 
taking,  it  will  produce  great  inconvenience,  vexation  and  ex- 
pMse.    It  may  be  brought  for  the  taking  of  *the  most  trifling      f  *  143  J 
Hiticle,  and  the  proceedings  may  be  removed  into  this  court. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The 
opinion  I  expressed,  on  the  trial  of  this  cause,  that  replevin 
lies  only  in  the  case  of  an  unlawful  distress,  was  a  mistaken 
one.  The  passage  to  that  effect,  in  Blackstone^i  Commenta-^ 
r»e«,  is  not  warranted  by  the  books.  This  action  is  usually 
brought  to  try  the  legality  of  a  distress ;  but  it  will  lie  for  any 
unlawful  taking  of  a  chattel.  Possession  by  the  plaintiff,  and 
an  actual  wrongful  taking  by  the  defendant,  are  the  only 
points  requisite  to  support  the  action ;  and  none  of  the  cases, 
defining  the  nature  of  the  action,  confine  it  specially  to  the 
case  of  a  chattel,  taken  under  pretence  of  a  distress.  The  old 
authorities  aie,  that  replevin  lies  for  goods  taken  iortiotLsly^  or 
by  a  trespasser ;  and  that  the  party  injured  may  have  replevin, 
or  trespass,  at  his  election.  This  is  so  laid  down  by  Gascoigne^ 
J.,  in  7  Hen.  IV.  28  b.,  and  by  Danhy,  J.,  in  2  Edw.  IV.  16., 
and  by  Brian^  J.,  in  6  Hen.  VII.  9.,  and  these  dicta  are  cited 
as  good  law,  in  Bro.  tit.  Replevin^  pi.  36.  39.,  and  in  RoU. 
Abr.  tit.  Rephvin,  B.  The  same  rule  was  admitted,  by  the 
jndges,  in  the  case  of  Mason  v.  DixoUy  (Joneses  Rep.  173.) 
and  in  Bishop  v.  Montague^  ( Cro.  Eliz.  824.)  Similar  lan- 
guage is  held,  in  many  of  the  modem  authorities,  cited  by  the 
Elaintiff's .  counsel,  upon  the  argument ;  and  particularly  by 
iKron  Crilberty  Baron  Comyny  and  Lord  Redesdale.  The 
opinion  of  the  latter  is  reported  by  Schoales  and  Lefroy^  in 
Which  he  lays  down  the  law,  with  peculiar  accuracy  and  pre- 
cision. The  provisions  in  our  statute  (11  sess.  c.  5.)  [2  II.  S. 
siSSi,  et  seq,\  apply  chiefly  to  cases  of  illegal  distress;  but 
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HEW-YORK,  there  is  nothins  which  confines  the  remedy  to  that  particalar 

Jovjsio^  injury-  •         .     .        . 

Parsomi  If  this  question  be  considered  upon  principle,  it  is  proper 

^    ^*  this  action  should  be  maintainable,  wherever  *there  is  a  tortunu 

144  1      ^^>ng  of  a  chattel  out  of  the  possession  of  another.     A  great 

^      variety  of  cases  might  be  stated,  in  which  no  damages  which 

a  jury  is  legally  competent  to  give,  can   compensate  for  the 

loss  of  a  particular  chattel. 

The  nonsuit  must,  therefore,  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  of  the  suit. 

Rule  granted. 


Parsons  against  Barnard. 

iiib«ate"hlvJ  THIS  was  an  action  on  the  case.  The  declaration  stated 
no  jurisdiction  that  the  plaintiff,  on  the  2dd  June^  1808,  obtained  a  patent 
Soncbt  for'^he  ^^^^  ^^^  Untied  States^  giving  him  and  his  assigns,  &c.,  for  14 
infringement  of  years,  the  cxclusivc  right  of  making  and  vending  a  certain  im- 
rra^ted  blMhe  Pavement  for  rectifying  spirits,  and  that  the  defendant,  well 
United  ^aU9.  kuowing,  &c.,  did,  on  the  14th  of  August ^  1808,  without  au- 
of^^^f^cti^M  ^hority,  use  the  said  improvement,  and  rectify  spirits,  &c.,  to 
belongs  to  the  the  damage  of  the  plaintlflf,  &.c. 

of  *^the  iMu^  *^^®  defendant  pleaded,  in  propria  persona,  after  imparlcnce. 
Stales.  {Lawa  Stating,  that  the  court  ought  not  to  take  cognizance  of  the 
cC^cM,!^^  plea,  because,  by  the  constitution  and  laws  of  the  United 
c.  &.  s!  s.  i  StateSy  the  Circuit  Court  of  the  United  States  has  full  cogni- 
iL^ti)Xa)  *'  J^^^c©  of  the  plea,  and  this  he  is  ready  to  verify,  &c. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

JS.  Williams,  in  support  of  the  demurrer. 

fVoodioard,  contra. 

r  •  145  ]  •Per  Curiam.     The  act  of  Congress,  of  the  17th  o{  April, 

1800,  (vol.  6.  p.  88.)  declares,  that  whenever  any  patent  right 
shall  be  infringed,  the  party  offending  shall  forfeit  a  sum  equal 
to  three  times  the  actual  damage  sustained,  <<  which  sum  shall 
be  recovered  by  action  on  the  case,  founded  on  the  act,  d^c, 
in  the  Circuit  Court  of  the  United  States,  having  juriscUction 
thereof."  The  act  of  Congress  of  Slst  February,  1793,  (vol. 
2.  p.  203.)  also  declares,  that,  in  certain  cases,  when  judgment 
shdl  be  rendered  for  the  defendant,  the  patent  shall  be  de- 

jf^).  ^p>o  elause  in  the  patent  law  authorizing  suits  in  the  Circuit  Court,  stands  on  the 
principle  that  they  are  cases  arising  under  a  law  of  the  United  StaUs.  Otb&rn  ▼.  Bamt 
Vmted  States,  9  Hlteat.  733. 
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elarea  void.     As  the  judicial  power  of  the  United  States  ix*  NEW-voRR, 
tends  to  all  cases  in  law  and  equity,  arising  under  the  laws  of     ^°^'  ^^*®* 
the  United  States j  and  as  the  act  of  Congress,  on  the  subject      nicolls 
of  patent  rights,  has  declared  that  the  suit  for  the  infringement    j^^^l\ 
of  them  shall  be  brought  in  the  Circuit  Court  of  the  United 
States^  and  gives  the  court  power,  in  such  cases,  to  declare 
the  patent  void,  the  state  courts  have,  of  course,  no  jurisdic- 
tion in   the  case;  and  judgment  must  be  rendered  for  the 
defendant. 

Spencer,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  410  ooinion. 

Judgment  for  the  defendant,  (a) 

(a)  In  the  case  of  Paraons  y.  Wigton,  on  a  demnrrer  to  the  like  plea,  there 
also  a  judj^ment  for  the  defendant. 


NicOLLS  against  Ingersoll. 

THIS  was  an  action  of  trespass,  assault  and  battery,  and  Bcttf  maycfe- 
for  false  imprisonment.  The  defendant  pleaded  the  ^general  [  *  146  ] 
issue,  with  liberty  to  give  in  evidence  any  matter  of  justification.  {Jj*  another^io 

At  the  trial,  at  the  last  Green  circuit,  the  following  facts  render      their 

appeared  in  evidence.  fhST^'or  Ae 

At  a  county  court,  held  at  New-Haven^  in  the  state  of  Con-  person  deputed 
necticuty  the  third  Tuesday  o(  March,  1803,  P.  Edwards  be-  ^J**'*^^**' **' 
came  special  bail  for  Nicolls,  (the  present  plaintiff,)  in  a  suit  take  the' pnnei^ 
brought  against  him  in  that  court,  by  M.  HotchJciss.     The  p^'  "  ^"^^ 

^  .        °        *,     .,  0  11  %,   A  111     Stale,  or  at  any 

recognizance  of  bail  was  as  follows :  '^  At  a  county  court,  held,  time  and  in  any 
&c.     Be  it  remembered,  that  in  the  above  action,  the  parties  P^^jJ;^"^  ^ay 
appeared  in  court,  and  before  plea  pleaded,  the  defendant  and  break  open  the 
Pierpoint  Edwards  acknowledged  themselves   bound  to  the  5I*j®'|,ou^'  fj 
plaintiff,  in  a  recognizance  of  500  dollars,  as  special  bail  for  order  to  We 
the  defendant,  conditioned   that   the  said  defendant  should  thcpriicipal. 
abide  the  final  judgment  that  should  be  given  in  the  said 
cause."     A  copy  of  the  recognizance  or  bail-piece   was  cer- 
tified by  the  clerk  of  the  court,  on  the  1st  of  October,  1808, 
to  which  the  seal  of  the  court  was  also  affixed ;  and  a  certifi- 
cale  of  one  of  the  judges  of  the  court  was  endorsed,  certifying 
that  the  clerk,  who  signed  the  certified  copy  of  the  recogni- 
zance, "  was  a  clerk  of  the  court,  and  keeper  of  the  records, 
and  that  full  faith  and  credit  ought  to  I  e  given  to  such  cer- 
tificate, which  was  in  due  form."     Upon  the  same  paper  was 

(a)  These  principles  were  reco^ized  in  an  adjoining  state,  in  Remblica  v.  TktOacUr 
U  Philadelphia,  t  YeaUt,  263,  and  Broome  v.  Httr#<,  4  Yeates,  IS.  In  the  ibriner  cf 
mese  cases,  the  seizure  was  effected  by  deputy,  but  that  fact  is  not  adverted  to  either  in 
the  argument  or  opinion  as  a  groand  for  impeaching  its  validity. 
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new-TORK,  writtett  a  power  fiom  P.  Edwardt,  dated  the  5tb  of  OtUktfr^ 

.,^^:^^  1806,  ander  bis  hand  and  seal,  as  follows :  ''  Know  all  men, 
NicoLu  ^^-y  that  I,  p.  Edwerdi^  <^,  du^.,  being  the  same  Pterpotnl 
Edward$  in  theannexed  copy  of  a  bail-piece  named  and  men- 
tioned, have  deputed,  anthorised  and  empowered,  in  my  place 
and  stead,  and  in  my  behalf,  Joseph  ffilcox,  ofK.y  du^.,  mar- 
shal of  the  district  of  C^nnectiaUj  to  take,  arrest,  seize  and 
anrrender  to  the  sheriff  of  the  county  <^  Ntw^Ha/nen,  in  said 
state,  John  NicoUs,  in  said  copy  of  a  bail-piece  hereunto  an* 
nexed  named,  in  exoneration  and  discharge  of  my  recogni- 

[  *  147  ]  sance  aforesaid,  as  special  bail  for  *the  said  Nicolbj  in  said 
cause ;  and  to  employ  such  persons  and  assistants  as  mpiy  be 
necessary  to  effect  such  purpose.     In  witness,"  &c. 

On  this  power  there  was  an  endorsement,  as  follows :  ^'  I,  the 
within  named  Pierpoint  Edwardsy  do  depute,  authorise  and 
empower  Asa  Morgan^  of  New-Haven^  dLC,  to  do  and  perfimn 
all  those  things,  which,  by  the  within  power,  I  had  authorized, 
deputed  and  empowered  the  within  named  Joseph  Wilcox  to 
do  and  perform,  and  I  do  hereby  confer  on  him,  the  said  Asa 
Morgan^  all  the  power  and  authority,  which,  by  the  within 
instrument,  I  have  conferred  on  the  said  Joseph  ffUcox.  Wit- 
ness my  hand  and  seal,  the  11th  of  October j  1808." 

The  plaintiff  proved,  that  on  the  18th  of  Ociober^  1808, 
Morgan  and  the  defendant  went  to  the  house  of  the  plaintiff, 
in  ,  in  the  county  of  Green^  about  12  o'clock  at  night, 

while  the  plaintiff  and  his  family  were  in  bed,  and  demanded 
the  house  to  be  opened,  or  that  they  would  break  it  open,  and 
soon  after  broke  open  the  outer  door,  and  entered,  and  found 
the  plaintiff  rising,  and  commanded  him  to  dress.  They,  im« 
mediately,  hurried  him  along  with  them  to  the  river,  and  pushed 
him  into  a  boat,  without  his  hat  or  great  coat,  which  were 
afterwards  brought  to  him.  On  being  asked  why  they  treated 
the  plaintiff  in  that  manner,  Morgan  said  he  had  a  bail-piece 
and  authority  to  carry  the  plaintiff  to  Connecticut.  The  witness 
understood  that  Pierpoint  Edwards  was  the  bail,  and  had 
deputed  Morgan  to  take  the  plaintiff,  who  had  promised,  the 
day  before,  to  go  along  ^ith  him,  having  been  called  on  by 
Morgan^  with  the  bail-piece,*  for  that  purpose. 

The  defendant  gave,  in  evidence,  the  certified  copy  of  the 
bail-piece,  and  the  power  above  stated,  which  Morgan  had 
with  him,  at  the  time  the  plaintiff  was  taken ;  and  it  was  proved 
that  the  defendant  acted  by  the  request  of  Morgan^  as  his 
assistant.   When  Morgan  demanded  entrance,  or  that  he  would 

f  •  148  j  break  the  door,  a  voice  answered  fi^om  an  *upper  room,  and 
soon  after  the  outer  door  was  broken  open.  The  plaintiff  was 
unwilling  to  go,  and  was  forced  along,  and  pushed  into  the 
boat,  in  which  they  crossed  the  river  to  Hudsony  where  a  wagon 
was  ready  to  take  the  plaintiff  away ;  but  he  was  there  dis- 
charged by  a  judge,  having  been  taken  by  one  ParTcer^  on  an- 
other bail-piece,  which,  the  witness  said,  '^  grew  out  of  a  suit 
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brooght  by  Edwards,  a^nst  the  plaintifT  for  this  very  demand."  NEW-yqrk, 
The  defeftdant  and  Morgan  treated  the  plaintiff  with  great  vJJ^IlJSi^,. 
toughness,  and  the  witness  expostulated  with  them  for  treating      Nicolli 
the  plaintiff  so  harshly.     The  plaintiff  admitted  that  Morgan  ^• 

Ixid  the  bail-piece,  but  declined  going,  as  he  was  on  anouier 
bail-piece ;  and  said  he  had  made  a  settlement  with  Morgan, 
who  had  no  right  to  take  him.  The  reason  assigned  by  Jabr- 
i^an,  for  going  to  the  plaintiff's  house  in  the  night-time>  and 
for  hurrying  him  away,  was  the  fear  of  a  rescue,  as  Parker  had 
taken  the  plaintiff  on  another  bail  piece. 

The  counsel  for  the  plaintiff  objected  to  the  evidence,  offered 
on  tbe^  part  of  the  defendants ;  but  the  objections  were  over- 
ruled by  the  judge. 

It  was  proved  by  a  witness,  who  was  a  counsellor  of  law  of 
the  state  of  Conncciicut^  that,  by  the  practice  of  the  courts  of 
that  state,  special-  bail  might  take  their  principal  when  they 
pleased,  and  surrender  him  into  the  custody  of  the  sheriff, 
without  any  copy  of  the  bail-pieee ;  that  the  paper  offered  in 
evidence,  by  the  defendant,  as  a  bail-piece,  was  in  the  form 
ased  in  the  courts  of  Connecticut. 

The  judge  charged  the  jury,  that  the  defendant  was  justified 
by  the  authority  under  which  he  acted,  to  take  the  plaintiff 
and  carry  him  to  Connccticuty  to  surrender  him.  That  special 
bail  had  a  right  to  enter,  by  force,  into  the  house  of  the  prin- 
cipal, after  a  reasonable  demand  of  entrance  and  a  refusal. 
That  if  the  defendant  had  abused  the  authority  under  which 
he  acted,  he  was  liable  for  such  abuse.  That  the  questions  of 
£ict,  whether  *the  defendant  had  made  a  demand  to  be  admit-  [  *  149  ^ 
ted  before  the  door  was  broken,  and  whether  undue  and  un- 
necessary force  had  been  made  use  of  in  attempting  to  make 
the  surrender,  were  submitted  to  the  jury  for  their  decision. 
If  the  jury  were  of  opinion,  in  favor  of  the  plaintiff,  as  to  either 
of  those  &cts,  they  ought  to  find  a  verdict  for  the  plaintiff, 
otherwise,  for  the  defendant ;  that,  in  his  opinion,  there  was 
evidence  to  justify  a  belief  that  Edwards  had  paid  the  money 
in  the  suit,  in  which  he  was  bail  for  the  plaintiff,  in  Connecticut^ 
or  had  become  liable  for  the  same ;  for  had  he  not  paid  the 
money,  or  become  answerable  for  the  plaintiff,  he  would  not 
have  brought  an  action  on  the  judgment  against  the  plaintiff 
in  this  state ;  and  that,  though  Edwards  had  sued  the  plaintiff 
for  the  same  cause,  and  held  him  to  bail,  in  this  state,  he  was 
authorized  to  take  the  plaintiff  on  the  bail-piece,  and  carry  him 
to  ConnectiaU,  and  surrender  him  there* 

The  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the^ollowing  grounds  : — * 

1.  That  special  bail  cannot  delegate  their  power  to  take  and 
aorrender  the  principal,  unless  in  case  of  necessity,  and  such 
necessity  must  be  clearly  shown  to  exist. 

3.  That  if  the  power  could  be  delegated,  yet,  neither  the 
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NEW-YORK,  bail  nor  his  deputy  can  take  the  principal  in  a  place  out  of  the 
^^^J^^J^i^  iurisdiction  of  the  state,  in  the  court  of  H.^ich  the  recognizance 
NicoLLi      nas  been  taken. 

.     ▼•  3.  That  the  bail  in  this  case  having  paid,  ai;d  so  discharged 

oERtoLL  ^^  judgment  in  the  state  of  Connecticut^  and  having  elected  to 
proceed  against  the  bail  in  this  state,  for  the  same  cause  of 
action  and  hold  him  to  bail  here,  could  not,  afterwards,  sur- 
render him  in  the  original  action. 

4.  That  special  bail  cannot  break  open  the  outer  door  of  the 
house,  to  take  the  principal. 

[  •  150  ]  ^Fan  Buren  and  Woodward^  for  the  plaintiflT.     1.  There  are 

no  authorities  in  point,  to  show  that  the  bail  may  delegate 
their  power.  The  power  of  the  bail  cannot,  as  is  pretended 
by  the  defendant,  be  unlimited,  so  that  they  may  take  the 

f  principal  at  all  times,  in  all  places,  and  under  all  circumstances, 
t  is  evident,  from  the  expression  used  by  the  court  in  Board" 
man  and  Hunt  v.  Fowler^  (1  Johns.  Cas.  314.)  that  the  power 
of  the  bail  to  depute,  is  confined  to  a  case  of  necessity.  This 
seems  to  be  the  reasonable  rule.  The  confidence  of  the  prin- 
cipal in  his  bail  is  personal;  and  the  power  ought  not,  except 
ex  necessitate^  to  be  transferred  to  a  stranger. 

3.  The  law  supposes  the  principal  to  be  always  in  the  cus- 
tody of  his  bail ;  but  the  power  of  the  bail  over  the  principal 
is  not  derived  from  any  agreement  between  them,  but  from 
the  court :  and  the  court  cannot  authorize  the  bail  to  take  the 
principal,  in  a  place  where  the  court  could  not  authorize  an 
arrest.  In  an  anonymous  case,  in  Shower^  (2  Show,  202.  3 
Ftn.  498.  Bail,  A.  a.  7.)  it  is  said,  if  the  principal  abscond, 
and  the  bail  cannot  find  him,  they  shall  nave  a  warrant,  or 
tipstaff,  to  take  him  out  of  White  Friars,  or  any  other  pre- 
tended place  of  privilege,  because  -he  is  a  prisoner  to  the  court. 
No  cases  are  to  be  met  with,  which  are  decisive  on  this  point. 
The  court  must,  therefore,  decide  on  principle,  and  with  a  view 
to  the  consequences  which  may  result  from  the  doctrine  con- 
tended for  by  the  defendant. 

3.  The  defendant  had  no  right  to  break  hpen  the  outer  door 
of  the  plaintifTs  house.  A  man's  house  is  regarded,  by  law, 
as  his  castky  (5  Co.  91.)  and  is  privileged,  except  for  the  pur- 
pose of  serving  criminal  process. 

4.  The  hail,  in  Connecticut,  having  brought  an  action  against 
the  principal,  on  which  he  has  held  him  to  bail  in  this  state, 
has  thereby  waived  his  right  to  surrender  him,  in  the  original 
jsuit.  The  plaintiff  must  oe  considered  in  the  custody  of  his 
bail  here,  and  cannot  be  taken  out  of  the  state. 

[*  151  J  *JC  Williams,  contra.     1.  This  court  have  decided,  that  bail 

may  depute,  ex  necessitate ;  and  the  court  will  now  presume, 
that  the  necessity,  in  this  case,  was  shown  at  the  trial. 

In  Fisher  v.  Fallows,  (5  Esp.  Cases,  N.  P.  17.)  Lord  Elkn 
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borough  held,  that  the  bail  were  entitled  to  recover,  in  an  ac-  NEW-YORK, 
tion  o(  assumpsit y  all  the  expenses  he  had  been  put  to,  in  send-  ^^^-^^y* 
ing  after  the  principal,  for  the  purpose  of  surrendering  him ;  he      nicolls 
said,  that  if  the  principal  absconds,  so  that  he  cannot  be  had,  v. 

the  bail  may  use  every  proper  and  necessary  step  to  secure 
him.  It  is  a  necessary  inference,  from  this  decision,  that  the 
English  courts  consider  the  bail  as  having  a  right  to  depute 
another  to  take  the  principal.  In  the  case  of  Meddowscroft  v. 
Sutiony  {Bos.  fy  Pull.  61.)  the  executors  of  bail  were  allowed 
to  surrender  the  principal.  Not  a  doubt  was  suggested  of 
their  right  to  make  the  surrender.  This  is  a  deputation,  by 
operation  of  law ;  and  it  shows  that  the  right  oL  making  the 
surrender  is  not  personal,  or  to  be  exercised  only  by  the  bail 
themselves. 

2.  Then,  can  this  power  be  exercised  out  of  the  state,  in 
which  the  recognizance  was  taken  ?  If  this  power  must  ema* 
nate  from  the  court,  in  which  the  party  was  held  to  bail,  then 
it  coulJ  not  be  exercised  out  of  the  jurisdiction  of  such  court ; 
and  in  the  ca<9e  of  a  recognizance  of  bail,  in  a  court  of  common 
pleasy  the  bail  could  not  take  their  principal,  in  another  county; 
nut  a  doubt  has  never  been  entertained,  that,  on  a  bail-piece 
from  any  court  of  common  pleas,  the  principal  may  be  taken 
in  any  county  in  the  state.  But  this  power  of  bail  does  not 
depend  upon  any  authority,  or  process  of  the  court  It  results 
from  an  implied  contract  between  the  principal  and  bail,  aris- 
ing out  of  the  relation  between  them ;  the  principal  htiving 
been,  at  his  own  request,  taken  from  the  custody  of  the  sheriff, 
and  delivered  into  the  custody  of  his  bail,  where  he  is  bound 
to  remain,  and,  in  contemplation  of  law,  always  does  remain. 
This  engagement  follows  the  principal  wherever  he  goes,  and 
*wherever  the  bail  can  find  him.  Thus,  it  has  been  well  said,  [  *  152  J 
{Ananymousj  6  Mod,  231.)  ''  The  bail  have  their  principal  on 
a  string,  and  may  pull  the  string  whenever  they  please,  and 
render  him  in  their  own  discharge ;  they  may  take  him  even 
upon  a  Sunday,  and  confine  him  until  the  next  day,  and  then 
surrender  him ;  the  doing  it  on  Sunday  is  no  service  o( process.^* 
In  Frenches  case,  (6  Mod.  247.)  the  bail  took  their  principal  in 
the  city  of  London,  and  committed  him  to  the  Compter  there, 
in  order  to  remove  him  by  habeas  corpus,  and  surrender  him, 
in  their  discharge,  in  the  Court  of  Seng's  Bench,  in  which  the 
original  suit  was  brought ;  and  before  the  surrender  could  be 
made,  he  was  charged  with  a  debt,  at  the  suit  of  the  crovm; 
but  the  court  held,  notwithstanding,  the  bail  might  take  the 
prisoner,  and  surrender  him  in  the  King's  Bench. 

The  doctrine  is  this :  the  bail  may  take  the  principal,  when 
and  where  he  pleases :  no  time  is  so  holy,  on  which  it  may  not 
be  done ;  no  place  is  so  sacred,  into  which  he  may  not  enter, 
for  that  purpose.  He  has  the  principal  always  on  a  string, 
and  though  extended  to  the  remotest  corner  of  the  earth,  he 
may  pull  it  when  he  pleases     In  Wood  v.  Mitchell^  (6  Term 
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NEW.yoRK,  Rqp.  247.)  in  the  K.  B.,  where  the  defendant  had  been  con- 
^j^l^^jfj^  victed  of  ielony,  and  sentenced  to  transportation^  the  coort 

NicoLLt      ordered  an  eximeretur  to  be  entered  on  the  bail-piece. 
iKosMOL  ^'  ^"  *SAe€r*  V.  Brooks^  (2  Hen.  Black.  120.)  Lord  Ijough- 

KoxMOLL.    i^^^^j^  g^^  ti  ^iien  a  party  is  bailed,  the  bail  have  a  right  to 

Einto  the  house  of  the  principal,  as  much  as  himself;  they 
ve  a  right  to  be  continually  with  him,  and  to  enter,  when 
they  please,  to  take  him."  The  bail  had  a  right,  then,  to  break 
the  door.  The  judge,  at  the  time,  seemed  to  think,  that  there 
should  be  a  reasonable  demand  of  entrance,  and  a  refusal, 
before  breaking  the  door.  This  fact,  if  necessary  to  be  shown, 
must  have  been  found  by  the  jury.  The  court  will  now  intend, 
that  it  was  proved. 

4.  It  does  not  satisfactorily  appear,  for  what  the  suit  waa 
brought  against  the  plaintiff,  by  bis  bail,  in  this  state.  It  may 
[  *  153  ]  have  been  for  the  charges  and  expenses,  the  bail  *has  been  put 
to,  in  attempting  to  make  a  surrender.  If  it  was  for  the  amount 
of  the  original  judgment,  that  (act  ought  to  have  been  clearly 
and  fully  proved.  There  was  no  evidence,  whatever,  that  the 
judgment  had  been  satisfied  or  discharged.  I  shall  not,  there^ 
fore,  argue  this  point. 

Ajb  to  the  abuse  of  the  power,  by  the  defendant,  or  the  ac* 
tual  violence  used  against  the  plaintiff,  the  jury  have  decided 
on  the  fact ;  and  there  is  no  ground  for  granting  a  new  trial, 
where  the  plaintiff  could  recover,  at  most,  but  nominal  dam* 
ages.     (3  Johns.  Rep.  239.  526.) 

Thompson,  J.,  delivered  the  opinion  of  the  court.  Several 
questions  were  made  on  the  argument  of  this  case.  The  first 
in  order  was,  whether  bail  could  depute  or  authorize  another 

Sirson  in  his  stead,  to  take  and  surrender  his  principal.  In 
oardman  v.  Fowler^  (1  Johns.  Cas^  314.)  decided  in  this 
court,  the  surrender  was  made  by  an  asent  of  the  bail,  and 
one  of  the  objections  taken  to  it  was,  that  bail  could  not  de« 
pute  for  this  purpose.  By  the  form  of  the  certificate,  however, 
the  principal  appeared  to  have  surrendered  himself,  and  the 
court  said  they  would  presume  it  was  done  voluntarily.  But 
if  it  had  been  necessary  to  decide  the  question,  they  were  in« 
clined  to  the  opinion  that  special  bail  may  depute,  ex  necessi- 
iaie.  The  case  of  Meddowscfbft  v.  Sutton^  (1  Bos.  fy  FulL 
62.)  shows,  that  the  executor  of  bail  may  surrender  the  prin- 
cipal. This  may  fall  within  the  rule  suggested  in  the  la^t 
case;  but  they  both  go  to  establish  the  general  principle, 
that  the  right  to  surrender  results  from  the  relation  between 
the  bail  and  principal ;  that  it  is  to  be  effected  as  circum- 
stances shall  require,  and  is  not  a  personal  power  or  authority,  to 
be  executed  by  the  bail  only.  Lord  EUenboroughy  in  Fisher  v. 
Fellows f  (5  Esp,  Cas^  171.)  allowed  bail  to  recover  against  his 
principal  the  expenses  of  sending  after  him  to  take  him,  for 
'  ^  154  ]  the  purpose  of  inaking  a  surrender,  ^he  bail,  says  he,  has  a 
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nght  to  surrender  the  principal  in  his  own  discharge,  and  for  NEW-TORK, 
his  own  security ;  and  if  the  principal  absconds,  so  that  he  ^^J^I^JSJ^ 
cannot  be  had,  tne  bail  may  take  every  proper  and  necessary      nioolls 
step  to  secure  him.     It  is  not  expressly  stated,  that  the  person    .     v- 
sent  rfler  the  principal  was  deputed  to  take  him ;  but  it  is  fairly     ^^^^^^^' 
to  be  presumed,  that  such  was  the  fact.    I  see  nothing,  on 
general  principles,  againist  allowing  this  power  to  be  exercised 
by  an  agent  or  deputy ;  and  no  case  is  to  be  found  where  the 
right  has  been  denied.     It  is  a  general  rule  of  law,  even  with 
respect  to  public  officers,  that  their  ministerial  acts  may  be  per* 
formed  by  deputy;  and  with  respect  to  private  individuals, 
the  law  recognizes  the  act  of  an  authorized  agent  as  equal  to 
that  of  the  principal ;  and  there  is  no  prmciple  of  policy  which 
renflers  it  necessary  to  make  this  case  an  exception. 

The  next  inquiry  is,  as  to  the  right  of  bail  to  take  the  prin-* 
cipai  out  of  the  state  in  which  the  recognizance  was  entered 
into.  I  do  not  perceive  how  any  question  of  jurisdiction  can 
arise  here.  The  power  of  taking  and  surrendering  is  not 
exercised  under  any  judicial  process,  but  results  from  the 
nature  of  the  undertaking  by  the  bail.  The  bail-piece  is  not 
process,  nor  any  thing  in  the  nature  of  it ;  but  is  merely  a 
record  or  memorial  of  the  delivery  of  the  principal  to  his  bail, 
on  security  given.  It  cannot  be  questioned,  but  that  bail  in 
the  common  pleas  would  have  a  right  to  go  into  any  other 
county  in  the  state  to  take  his  principal ;  this  shows  that  the 
jurisdiction  of  the  court  in  no  way  controls  the  authority  of 
tfie  bail ;  and  as  little  can  the  jurisdiction  of  the  state  affect 
this  right,  as  between  the  bail  and  his  principal.  How  far  the 
government  would  have  a  right  to  consider  its  peace  disturbed, 
or  its  jurisdiction  violated,  or  whether  relief  would  not  be  granted 
on  habeas  c&rma^  where  a  citizen  of  this  state  was  about  to  be 
carried  to  a  foreign  country,  are  questions  not  now  before  the 
court. 

A  recurrence  to  a  few  cases  in  the  books,  showing  *the  rela*-       [  *  155  ] 
tion  in  which  the  law  considers  the  bail  as  standing  towards  | 

his  principal,  will  render  it  obvious,  that  the  power  with  which  I 

he  is  clothed  is  not  one  restricted  hi  its  exercise  to  any  par* 
ticular  place.  Sir  William  BlacJcittme  (3  Com.  290.)  says,  the 
security  given  for  the  appearance  of  a  party  arrested,  is  called 
hail,  because  the  defendant  is  delivered  to  the  surety,  and  is 
supposed  to  continue  in  his  friendly  custody,  inirteed  of  going 
to  gaol. 

Bail,  in  the  language  of  the  books,  are  said  (6  Mod.  281.) 
to  have  their  principal  always  upon  a  string,  which  they  may 
pull  whenever  they  please,  and  surrender  htm  in  their  own  di»- 
diarge.  They  may  take  him  up,  even  upon  a  Sunday^  and 
confine  him  until  the  next  day,  and  then  surrender  him.  The 
doing  so  on  Sunday  is  no  service  of  process,  but  radier  like 
the  Case  where  the  shot  iff  arrests  a  party  who  escapes,  for  that 
in  only  a  continuance  of  the  former  imprisoimient.      Lord 
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NEW-YdRK,  Hardwtcke  says,  (1  Atk.  5237.  Ex  parte  Gibbons j)   it  is  the 
^'Jj^^JJ^  constant  language  of  courts,  that  bail   are  their  principak' 
NicoLLf      gaolersy  and  that  it  is  upon  this  notion  that  they  have  an  au- 
.      ^-  thority  to  take  them ;  and  that,  as  the  principal  is  at  Ll>erty 

only  by  the  permission  and  indulgence  of  the  bail,  they  may 
take  him  up  at  any  time.  The  same  principle  is  recognized 
in  Shower^  {Anonymous  ease^  214.)  where  it  is  said  by  the 
court,  that  bail  are  but  gaolersy  pro  tempore  ;  and  in  case  a  man 
absconds,  and  his  bail  pannot  find  him,  they  shall  have  a  war- 
rant to  take  him  out  of  any  pretended  place  of  privilege,  in 
order  to  surrender  him,  because  he  is  a  prisoner  to  the  court, 
and  they  may  call  him  at  pleasure.  If  the  principal  is  to  be 
considered  as  standing  in  the  situation  of  a  prisoner  who  has 
escaped  from  the  arrest  of  the  sheriff,  according  to  the  lan- 
guage of  one  of  the  cases,  can  there  be  any  reasonable  doubt 
but  a  sheriff,  in  such  case,  would  have  a  right  to  pursue  and 
arrest  his  prisoner,  in  a  neighboring  state ;  and,  by  parity  of 
reasoning,  bail  must  have  the  like  authority.  The  cases  I  have 
referred  to  are  sufficient  to  show  that  the  law  considers  the 
[  *  156  ]  principal  as  a  prisoner,  whose  gaol  ^liberties  are  enlarged  or 
circumscribed,  at  the  will  of  his  bail ;  and,  according  to  this 
view  of  the  subject,  it  would  seem  necessarily  to  folbw,  that, 
as  between  the  bail  and  his  principal,  the  controlling  power  of 
the  former  over  the  latter  may  be  exercised  at  all  times  and  in 
all  places ;  and  this  appears  to  me  indispensable  for  the  safety 
and  security  of  bail. 

Another  question  presented  was,  whether  the  bail  had  a 
right  to  break  open  the  outer  door  of  the  plaintifTs  house  to 
make  the  arrest  The  verdict  authorizes  us  to  presume,  that 
a  demand  was  made  before  entry ;  for  this  fact  was  submitted 
to  the  jury  as  being  necessary  to  be  shown  by  the  defendant, 
to  render  the  entry  lawful.  That  the  bail  may  break  open  the 
outer  door  of  the  principal,  if  necessary,  in  order  to  arrest  him, 
follows,  as  a  necessary  consequence,  from  the  doctrine,  that  he 
has  the  custody  of  the  principal ;  his  power  is  analogous  to 
that  of  the  sheriff,  who  may  break  oi^en  an  outer  door  to  take 
a  prisoner,  who  has  escaped  from  arrest.  But  the  case  of 
Shears  v.  Brooks^  (2  H.  mack.  120.)  goes  the  whole  length 
of  this  doctrine.  Lord  Loughborough  there  says,  when  a  party 
is  bailed,  the  bail  have  a  right  to  go  into  the  house  of  the  prin- 
cipal, as  much  as  he  has  himself.  They  have  a  right  to  be 
constantly  with  him,  and  to  enter  when  they  please,  and  take 
him.  The  right  to  break  open  the  plaintiff's  house,  in  the 
cai>e  before  us,  is  fortified  by  the  circumstance  of  his  having 
been  taken  a  few  days  before,  on  the  bail-piece.  His  situa- 
tion, in  point  of  fact,  as  well  as  in  judgment  of  law,  was 
somewhat  analogous  to  that  of  a  party  escaping  from  arrest. 

One  of  the  judges  made  an  observation,  in  the  case  last  re- 
ferred to,  which  is  very  important,  and  shows  that,  on  all 
these  points,  the  rights  of  the  bail  should  be  liberally  consid 
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ered.     He  said,  that  a  determination,  in  that  case,  against  the  NEW  VORK, 
right  of  tlie  bail  to  enter  the  liouse,  would  aflect  the  liberty  of  ^JiSI^JSi^ 
the  subject,  as  it  would  make  it  extremely  difficult  to  procure      Jackso* 
bail.  "  v- 

*The  objection,  that  the  bail  had  discharged  the  judgment,      *r*  157 1 
and  for  his  indemnity  had  arrested  the  plaintiff  here,  and  held       ^  -' 

him  to  bail,  is  not  supported  by  the  requisite  evidence  to  estab- 
lish the  fact.  The  loose  declarations  relative  to  a  bail-piece 
against  the  plaintiff,  in  a  cause  for  the  same  demand,  was  not 
«uch  evidence  as  the  case  required,  and  was  in  the  power  of 
the  party.  There  is  nothing  in  the  case  to  warrant  us  in  say- 
ing that  the  time  to  surrender  hod  elapsed.  If  that  was  the 
fact,  it  was  susceptible  of  clear  and  positive  proof;  and'  if  the 
plaintiff  intended  to  rely  upon  that  allegation,  he  was  bound 
to  support  it  by  satisfactory  evidence. 

Whether  the  authority  to  arrest  was  not  abused  by  the  ex- 
ertion of  undue  force,  or  unnecessary  severity,  has  been  de- 
cided by  the  jury  in  favor  of  the  defendant.  This  was  matter 
of  fact,  proper  for  their  determination,  and  was  very  fairly  sub- 
mitted to  them.  The  verdict,  therefore,  on  this  point,  ought 
not  to  be  disturbed. 

The  motion  for  a  new  trial  must  be  denied. 

Spencer,  J.,  not  having  heard  the  argument  in  the  cau£ei 
gave  no  opinion. 

Rule  refused. 


Jackson,  ex  dem.  Davy,  against  De  Walts. 

THIS  was  an  action  of  ejectment,  for  land  in  the  Springfield  oA*hMd'*"b 
patent.  The  cause  was  tried  at  the  Otsego  circuit,  in  June  mi,  lemviBf^  a 
hst,  before  Mr.  Justice  Spencer.  ;^^;S;  ^»Jj 

At  the  trial,  the  plaintiff  proved  that  Tltomas  Davy  pur*  W,  and  a 
chased  the  lot  in  question,  in  HTl,  and  possessed  it  ^untif  1777,  F*  15S] 
when  he  died.  The  lessor  of  the  plaintiff  was  his  only  son  ^'dfJJ^'^nJJJS 
and  heir  at  law.     His  widow,  and  son,  and  a  daughter,  (who  into  poMeuion 

of  the  land  3  and 
the  daughter 
havinff  married  B.,  the  widow  gave  permission  to  B.  and  his  wife,  to  take  possession  and  occupy  a  part 
ortheland ;  and  B.  continued  in  possession,  claiming  to  bold  in  riglit  of  his  wife.  In  an  action  of  e^t- 
menty  brought  bjr  the  heir  at  law,  against  B.,  it  was  neld.  that  the  leral  intendment  was,  that  the  widow 
anterad  as  guardian,  in  socofr^t  to  her  infant  son  ;  and  tnat  the  defendant,  having  entered  by  permisnon 
of  the  guardian  and  under  the  title  of  the  heir  at  law,  could  not  set  up  a  title  in  a  third  person,  m  contra- 
dMlioa  to  the  title  under  which  he  so  entered,  (a) 


(c)  Vid.  Jaekam  ▼.  StMPort,  6  Jokju.  R.  34.    Jaeksan  ▼.  FMburfk^  «V.  186.    Brant  ▼.  lAvtrmort, 
856.    Jaekjmn  ▼.  Bth^  U.  933.    Jaet$»n  ▼.  Hinman,  Jd,  992.     Sekauhtr  v.  Jack^an,  9  fVindM,  69. 


10J«Am.  R. 

Mmtehu,  Jd.  367.  Jticksvu  v.  Harper,  5  FTeHdeil,  »46.'  Jseksou  ▼.  KotoUni.  6  WendM^  666.  These  eases  reoof- 
alsa  three  instances  In  which  the  defendant  cannot  set  flip  an  oatttnndiny  title.  The  flrvt  is  the  case  in  tne 
ftBZt ;  the  second,  when  the  tenant  is  a  mere  Intruder,  and  the  third,  where  the  phiintiir  claims  under  a 
Judcment  and  eiecutiun  against  the  defendant.  The  rule  has  been  laid  down  more  broadly  still  la  the  Pbbrim 
Court  of  the  OmiUd  SIoUm,    Vid  Uw  v.  Simm't  L«m«,  9  ITAmC  51ft. 
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fiEW-YORK,  was  the  wife  of  the  defendant,)  abandoned  the  place  during 
^^^J^^^JJJ^  the  war;  and,  afterwards,  the  widow  and  family  returned  and 
Jacksoh  took  possession,  the  lessor  of  the  plaintiff  being  still  a  minor. 
The  widow,  about  19  years  ago,  gave  her  daughter  and  the 
defendant  permission  to  occupy  part  of  this  lot.  They  h^ve 
taken  possession  of  50  acres,  claiming  to  hold  it  under  Jliamas 
Davy^  in  right  of  the  wife  of  the  defendant,  as  heir. 

The  defendant  offered  to  prove  a  sale  of  the  lot,  for  quit- 
rent,  in  1772,  and  a  lease  to  the  defendant,  in  1809,  from 
Joseph  Winter,  who  claimed  title  under  that  sale.  This  evi- 
dence was  rejected.  The  defendant  disclaimed  to  hold  under 
the  lessor.  The  judge  charged  the  jury,  that  as  the  defend- 
ant came  into  possession,  under  the  title  of  Thomas  Davy,  and 
by  permission  of  the  widow,  he  could  not  set  up  a  title,  under 
the  sale  for  quit-rent ;  and  the*  jury,  thereupon,  found  a  ver- 
dict for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Van  Vechten,  for  the  defendant 

QoU^  for  the  plaintiff. 

Per  Curiam.  The  widow  must  be  considered  as  entering 
as  guardian,  in  socage,  to  her  infant  son,  the  lessor  of  the 
plaintiff.  This  is  the  legal  intendment,  especially  as  there  was 
no  act  or  declaration  of  the  wife,  inconsistent  with  that  char- 
acter, (fl)  (1  Johns.  Rep.  163.)  The  plaintiff  showed  title, 
and  the  defendant,  having  entered  under  that  title,  and  with 
permission  of  the  guardian  of  the  plaintiff,  cannot  be  permitted 
f  *  159  ]  to  set  up  *a  title  in  a  third  person,  in  cobtradiction  to  the  title 
under  which  he  entered.  (4  Johns.  Rep.  210.)  The  motion 
to  set  aside  tlie  verdict  must  be  denied. 

Motion  denied. 

(c)  Vki«  Btfrm  v,  Vam  Hoeten,  0  Johu.  Rep.  GS 
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KEW-YORK, 

Nov.  1810. 

LOYK 

Love  against  Palmer  and  others.  palhkr  and 

others. 

THIS  was  an  action  of  debt.    The  plaintifT  declared  on  a    Where  an  ud. 
bond  dated  the  7th  of  August,  1809,  in  the  penalty  of  200  ^'^'"^J^Z 
dollars,  conditioned  to  indemnify  the  plaintiff  against  all  costs  demmjy  him  for 
and  damages,  that  shall  or  may  arise  against  him,  on  account  SLi^s^  ^. 
of  bis  not  taking  N.  Palmer  to  prison  on  account  and  by  virtue  for  not  'taking 
of  a  ca,  sa.  which  the  plaintiff  had  in  his  hancls,  issued  out  of  ^om'tiw^'aid 
the  Supreme  Court,  in  favor  of  Reuben  Leonard  and  Rufue  sberifr  held  a  co. 
Leonard;  and  the  defendante  bound  themselves  to  pay  the  debt ^^;^^  ^son|u 
and  costs,  for  which  the  ca.  sa*  was  issued,  viz«  94  dollars  and  security  for  'the 
43  cents,  to  R.  fy  R.  Leonard,  and  to  indemnify  the  plaintiff  ^\^  ^ 
against  all  costs  and  damages  which  may  or  shall  arise  from  void,  as  taken 
the  premises.    The  plaintiff  assigned  for  breach,  that  the  de-  ^l^a^fii!^' 
fendants  had  not  indemnified  him  airainst  the  costs  and  dam-  or  by  color  oi 
ages  that  had  accrued  in  consequence  of  his  not  committing  the  Shcr  fom^han 
said  N.  P.  to  prison,  upon  the  ca«  sa.  aforesaid,  nor  had  paid  that  prescribed 
the  said  debt  and  costs  to  the  said  R.  Sf  R.  Leonard,  besides  ^^'  ^^^''^'  ^""^ 
the  fees  and  poundage,  for  serving  the  ca.  sa.,  amounting  to  10 
dollars,  nor  brought  to  the  plaintiff  a  discharge  from  the  said 
R,  fy  R.  Leonard.     The  plaintiff  then  averred,  that  the  ca,  sa. 
was  issued  out  of  the  Supreme  Court,  in  August  term,  in  1809, 
returnable  in  November  term  following,  for  the  sum  aforesaid, 
in  favor  of  the  said  jR.  Sf  iZ.  Leonard,  and  that  the  saine  was 
m  the  hands  of  the  plaintiff,  as  under-sheriff  to  the  sheriff  of 
Madison  county ;  and  that,  by  means  of  his  not  taking  the  said 
N.  Palmer  *to  prison,  whom  he  had  arrested  by  the  ca.  sa.,      r*  iGOl 
and  in  consequence  of  permitting  him  to  escape,  the  sheriff  had 
been  sued  for  the  escape,  before  this  suit  was  brought,  whereby 
the  plaintiff  has  been  damnified,  and  been  obliged  to  expend 
50  dollars,  in  defence  of  the  said  suit,  and  became  liable  to  pay 
the  said  sum  to  the  sheriff,  &c^ 

There  was  a  general  demurrer  to  this  declaration  and  join- 
der, which  was  submitted  to  the  court  without  argument. 

Per  Curiam*     It  is  apparent  that  the  bond,  in  this  case,  was 

(a)  Every  deviation  by  a  sheriiT  from  the  prescribed  course  of  his  regular  official 
dtties  will  be  nvrowly  watched  by  the  courts.  Thus  they  will  set  aside  a  judgment 
entered  upon  a  warrant  of  attorney  accompanying  a  bond  given  by  a  defendant  to 
liw  sberin  or  jnoler,  in  the  discharge  of  tho  defendant  from  execution  in  the 
ttngiaal  suit.  Muckmomi  v.  RaUrti,  infrm,  319.  Nor  will  they  permit  the  sheriff 
to  retain  and  use  the  execution  lo  enforce   pajrment  of  advances  made  by  him  , 

to  rdieve  the  defendant  from  imprisonment  under  it.  Reed  v.  Pruyn^  ti^KO.  496.  After- 
SMTfi  V.  Beyeef  l6JohMM.  R.  443.  A  promissory  note  taken  in  satisfaction'  of  a  ca  m. 
without  the  assent  of  the  plamtifi^  is  void  as  between  the  sheriff  and  the  maker,  and  tfie 
officer  is  liable  for  an  escape.  Armstrong  v.  Gamno^  6  Cowetif  465.  So  a  promissory 
note,  taken  by  a  sheriff  on  an  arrest  in  lieu  of  a  bad>bond,  tboueh  drawn  by  a  third 
peraoa,  and  endorsed  by  defendant,  is  illegal  and  void.  Strong  v.  ^rompkina^  8  Johtu.  R 
98  And  tbe  introduction  of  a  substantial  variance  from  the  statutory  form,  in  a  bona 
fiir  the  limits,  will  vitiate  the  security  and  bar  the  sheriff's  recovery  for  an  escape. 
auOmtm  V.  Alexander,  19  Jokne,  R.  233. 
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NEW-YORK,  taken  as  an  indemnity  for  an  escape,  then  in  contemplation,  and 
^^^^•^  not  for  an  escape  \vhich  had  previously  happened.  The  plain- 
tiff had  the  prisoner  and  the  ca.  sa.  in  his  possession  when  he 
took  the  bond,  and  it  was  given  for  the  deliverance  of  the  pris- 
oner from  custody.  It  was  accordingly  void  in  law,  for  tlie 
party  was  not  bailable.  The  case  of  Dive  v.  Manningham 
{Plowden,  60.)  is  an  early  and  solemn  determination  upon  the 
point.  That  was  an  action  of  debt,  upon  a  bond  of  indemnity, 
given  to  the  plaintiff,  as  sheriff,  for  the  delivery  out  of  prison 
of  a  prisoner,  whom  the  sheriff  had  taken  in  execution  for  a 
debt ;  and  on  demurrer,  the  bond  was  held  to  be  void,  both  by 
the  common  law,  and  under  the  statute  of  23  Hen.  VI.  c.  9. 
which  we  have  adopted,  (sess.  24.  c.  28.  s.  13.)  [2  R.  S.  286. 
^  sec.  59.]  as  being  taken  for  ease  and  favor,  or  by  color  of  his 
office,  in  other  form  than  that  prescribed  by  the  statute.  The 
same  doctrine  is  recognized  in  numerous  subsequent  cases,  and 
is  not  now  to  be  questioned.  (10  Co.  99.  Cro.  Eliz.  66.  l^SV. 
Yeh.  197.  2  Bulst.  213.  2  Johns.  Cos.  245.)  Judgment 
must^  therefore,  be  given  for  the  defendants. 

Judgment  for  the  defendants. 


f  *  161  ]  *0sBORNE  against  Moss. 

»on^*lSake8*^a  THIS  was  an  action  of  trespass  quare  claustm  fregit^  Ac 
fraudulent  con-  The  declaration  stated,  1.  That  on  the  10th  of  September, 
ff^rioMoS  ^®^^'  ^^^  defendant,  at  Moreav,  in  Saratoga  county,  broke 
er,  for  the  pur-  and  entered  the  close  of  the  plaintiff,  and  took  and  carried 

mgL^c'redUora  ^^^Y  ^"®  P**'  ^^  oxcn,  of  the  value  of  200  dollars,  and 
and  dies  inies-  two  COWS,  of  the  valuo  of  100  doUars.  2.  For  taking  and 
^te^thec^ve>j-  carrying  away  the  same  chattels.  The  defendant  pleaded 
void 'as  against  as  to  the  force,  &c.,  not  guilty;  and  as  to  the  residue, 
^o^d^^'Vin**  ^*^**  before,  &c.,  to  wit,  on  the  11th  September,  1809,  the 
£e  intestate,  defendant  was  legally  appointed  administrator  of  Samwel 
mat  be  main"  Hodges,  deceased ;  that  the  intestate  was  possessed,  ait  of  his 
tained   airainst  own  proper  goods,  of  the  said  chattels,  and  that  the  defendant, 

the  administra- 
tor for  the  goods,  {a) 

A.  confessed  a  judgment  to  B.  fraudulenUyf  for  the  purpose  of  defcatinr  his  creditors,  on  which  ex- 
ecution issued,  and  the  goods  of  il.  were  seized,  when  A,  died  intestate,  and  the  goods  were  purchased  hj 
B.  at  the  sheriff's  sale  bv  the  highest  bidder,  but  for  the  same  fraudulent  purpose  ;  and  C,  bemg  a  credit<^ 
of  A.,  took  out  letters  of  administration  on  bis  Mtate,  and  seised  and  took  the  goods  out  of  the  posse* sioa 
of  B.  as  ^he  property  of  A.  In  an  action  of  <r^«pa««  brought  by  B,  against  C,  it  was  held  that  C.  in  his 
character  of  ad miuistrntor,  could  not  impeach  the  judgment  on  the  ground  of  fraud  :  and  that  he  had  no 
right  to  take  the  roods,  as  a  creditor,  without  suit,  but  was  a  treapaner.  But  though  i»e  was  admiaislnb- 
tor  of  A.^  he  mig^nt,  as  creditor,  have  sued  B,  as  executor  de  son  UtrU  (b) 

(a)  Vid.  Jackson  v.   Ganiteij,  lb  Johns.  JR.  189.    Jackson  ▼.  CadioeU,  1   Cov>en,  bH.      Atackie  w 
CaimSf  5  Cowen,  6\1, 

(b)  Vid.  Campbell  v.  Touseyj  7  Cotren,  M, 
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as  administrator,  entered  and  took  the  chatteb,  and  this  he  is  NGW-YORK, 
ready  to  verify,  &c.  J!!^!21i 

The  plaintiff  replied,  that  before,  &c.,  to  wit,  on  the  7th  of 
August^  1809,  in  the  life  of  the  intestate,  at  a  justice's  court, 
held,  &c.,  he,  the  plaintiff,  by  the  judgment  of  the  court,  recov- 
ered against  the  intestate  20  dollars  and  3  cents,  and  that  on 
the  8th  of  August^  in  the  life  of  the  intestate,  he  obtained  exe- 
cation  upon  the  said  judgment,  and  delivered  it  to  a  constable,  ^ 

who  levied  on  the  said  chattels,  in  the  life-time  of  the  intestate, 
and  gave  notice  of  the  sale  for  a  day  certain ;  and  that  the 
intestate  died  before  that  day,  viz.  on  the  19th  of  Augmtj 
1809;  that  the  salc^  ^^f  the  chattels  took  place  at  the  day 
appointed ;  and  the  plaintiff  purchased  them  as  the  highest 
bidder,  and  they  were  delivered  to  him  by  the  constable ;  and 
this  he  is  ready  to  verify,  &c. 

7he  defendant  rejoined,  that  before  the  said  judgment,  '"'and  [  *  163 1 
before  the  debt  arose  for  which  the  said  judgment  was  render* 
ed,  the  intestate  was  indebted  to  the  defendant  in  200  dollars, 
which  the  plaintiff  knew  when  the  judgment  was  rendered,  and 
when  the  debt  arose ;  that  the  said  chattels  were  all  the  goods 
of  the  intestate ;  that  the  debt  or  demand  of  the  plaint.ff  was 
fraudulent  or  covinous,  and  made  by  the  plaintiff  and  intestate 
to  cheat  the  defendant  and  the  other  creditors  of  the  intestate ; 
and  that  the  judgment  was  procured  by  the  plaintiff  and  intes- 
tate, to  defeat  the  defendant  a,nd  the  other  creditors ;  that  the 
execution  and  sale  were  contrived  and  intended  for  the  same 
purpose,  and  with  a  fraudulent  intent  on  the  part  of  the  plain- 
tiff and  the  intestate ;  and  this  he  is  ready  to  verify,  &c. 

There  was  a  general  demurrer  to  the  rejoinder,  and  a  joinder 
in  demurrer. 

H.  BUtckeTy  in  support*  of  the  demurrer.  A  fraudulent 
donor  cannot  avail  himself  of  the  fraudulent  conveyance ;  and 
the  administrator  stands  in  the  place  of  the  intestate,  and  has 
no  greater  or  other  rights  than  the  person  he  represents.  In 
Packman's  case,  (6  Co.  Rep.  Id.)  it  was  held,  that  a  gift  made 
by  cavinj  though  void  under  the  statute  of  13  Eliz.  c.  5.  as 
against  a  creditor^  remained  good  against  the  donor,  or  his 
administrator.  The  same  point  was  decided  in  Hawes  v.  Leader y 
{Cro,  Jac,  270.)  which  b  a  case  precisely  analogous.  But  a 
creditor  has  no  right  to  take  the  property,  without  any  suit; 
and  tlie  defendant  being  a  creditor  as  well  as  administrator, 
can  make  no  difference.  The  chattels  were  not  oiseU  in  the 
hands  of  the  administrator,  for  the  property  was  not  sold  before 
the  administration  was  granted.  They  could  be  assets  only  in 
the  hands  of  the  plaintiff,  as  executor  de  son  tort.  The  proper 
remedy  for  the  defendant  as  creditor,  or  administrator,  is  by  an 
action  against  the  plaintiff  as  an  executor  de  son  tort.  {Ckmu 
Dig.  Adm.  C.  3.  Styles,  384.  Roh.  on  Fraud.  Conv.  593, 594.  2 
TermRep.^Sn.  FeZt.  197.  2 Leo. 227.  3 Leo. 57.  Cro.Jiic.271.) 
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NEW-TORK,  ^SkifmeTy  contra.  The  jodgment  being  void  as  fraudulent, 
^!2Il!21^  the  property  became  assets  in  the  hands  of  the  administrator. 
In  Bthhel  v.  Stanhopt,  (  Oo.  Eliz.  81 .  2  Term  Rtp.  97.)  it  was 
decided,  that  where  a  person  makes  a  fraudulent  gift  of  goods, 
and  dies  indebted,  the  g  ft  is  utterly  void  against  creditors,  and 
the  goods  fo^e  assets  in  the  hands  of  the  administlntor.  The 
case  of  Waring  t.  Dewberry  (I  Str«.  97.)  shows  that  the  r^hts 
•  of  the  administrator  relate  back  to  the  death  of  the  iriteatate. 

It  can  make  no  difference,  therefore,  that  the  property  was 
sold  after  the  death  of  the  intestate,  but  before  any  adm'inistm- 
tion  was  granted.  The  material  inquiry  is.  In  whoan  was  the 
property  when  the  intestate  died  ?  If,  as  I  contend,  it  was  in 
the  intestate,  it  belonged  to  the  administrator,  who  might  bring 
trespass  or  trover  for  it.  If  the  creditors  have  a  right  to  this 
property,  why  may  not  the  administrator  recover  it  for  them  ? 
A  creditor  might  inform  him  of  the  feet  of  its  having  b^n 
fraudulently  conveyed,  and  request  him  to  insert  it  in  the  inven- 
tory. In  Cadogan  v.  Ketmett^  {Ckncper^  432.)  Lord  Mansfield 
said  that  the  statutes  of  the  13  and  27  £/t«r.  could  not  receives 
too  liberal  a  construction,  or  be  too  much  extended  in  sup- 
pression of  fraud.  The  first  statute  was  made  for  the  protec- 
tion of  creditors ;  and  any  transaction,  if  done  for  the  purpose 
of  defeating  creditors,  though  there  may  be  a  fair  and  fall  price 
paid,  ia  fraudulent  and  void. 

Per  Curiam.  The  defendant  justifies,  as  administrator  of 
Hodges^  the  taking  of  the  goods  in  question  fi-om  the  posses 
sion  of  the  plaintiff;  and  he  denies  the  right  of  the  plaintiff  to 
hold  them  under  the  judgment  and  execution  which  he  had 
against  the  intestate,  because  the  judgment,  execution  and 
sale  were  all  procured  by  covin  and  fraud  between  the  plaintiff 
and  intestate,  to  cheat  the  creditors  of  the  intestate ;  and  this 
fact  is  admitted  by  the  demurrer.  But  the  case  of  Hawes  v. 
[  *  164  ]  Leader  *{Cro,  Jac.  270.  Yeh.  196.)  b  an  answer  to  this  de- 
fence, and  completely  destroys  it.  In  that  case,  the  intestate 
made  a  grant  of  his  goods  to  B.  by  fraud  between  htm  and  B. 
to  cheat  the  creditors,  and  he  kept  possession  of  the  goods, 
and  died.  B.  then  sued  the  administrator  for  the  goods,  and 
he  pleaded  this  covin  and  iiraud  and  the  statute  of  13  Eliz* 
which  declares  ail  such  gifts  and  grants  void  as  against  cred 
itors ;  but,  on  demurrer,  the  plea  was  held  bad,  and  judgment 
was  rendered  for  the  plaintiff,  on  the  groaiid,  among  otiiers, 
that  the  deed  was  void  only  as  against  creditors,  but  that  it 
remained  good  as  against  the  party  himself,  and  his  executors 
and  administrators.  This  ground  of  the  decision  is  mentioned 
by  Fe/verton,  in  his  report  of  the  case,  with  quod  nota;  and 
he  was  counsel  for  defendant,  and  his  reports  are  amoi^  the 
best  of  the  old  authorities. 

The  defendant  further  sets  up  in  his  defence,  that  he  was  a 
creditor,  as  well  as  administrator  of  the  intestate.  This  was 
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not  stated  in  his  plea^  but  in  his  rgoinder;  and  it  is  stated  NEW-yo^X, 

ndbet  as  induceoient  than  as.. matter  of  justification.    It  does     ^^^-  ^^^^' 

Bat,  however,  alter  the  case.     As  creditor,  he  had  no  right  to 

take  the  goods  without  suit.     He  was  still  a  trespasser;  and, 

in  his  character  of  administrator,  he  could  not  attack  the  judg^ 

ment  on  the  ground  of  fraud*     His  remedy,  as  creditor,  would 

have  been  to  have  sued  the  plaintiff  for  his  debt,  and  charged 

him  as  executor  de  son  tort*    This  he  could  have  done,  noir 

withstanding  he  was  administrator ;  and  the  case  of  Ashby  v. 

ChUd  {SiyUsj  384.)  is  expressly  to  this  point.    The  plaintiff 

18^  therefore,  entitled  to  judgment* 

• 
Judgment  for  the  plaintiff* 


*J.  Steward,  jnn.  against  Kip,  Sheriff,  &c.  I*  165] 

THIS  was  an  action  of  debt,  brought  against  the  defendant,  ^  u>  action 
as  sheriff  of  Oneida  county,  for  the  escape  of  Abel  Brigham,  fi^^^*«cape 
charged  in  execution  at  the  suit  of  the  plaintiff.  of  a  prisoner 

The  declaration  stated  the  judgment,  and  a  ca,  sa.  issued  cuti^^t  i? s^^ 
thereon  for  1,007  dollars  and  86  cents  debt,  and  14  dollars  cient  evidence, 
and  44  centR,  cost.  The  escape  was  alleged  to  have  been  .on  ^  ^nfa^us; 
the  16th  February,  1807.  The  defendant  pleaded  seven  pleas ;  prima  facie,  to 
which,  with  the  rest  of  the  pleadings  and  issues,  were  the  same  ^over,  ^'"thai 
as  in  Uie  case  ofBissel  v.  JKp.     (8  Johns.  Rep.  89.)  the  prisoner  i^-as 

The  cause  was  tried  at  the  Oneida  circuit,  the  18th  June,  ^]^[^g  -^^i 
1810,  before  Mr.  Justice  Spencer.  ^^et.       See 

Most  of  the  evidence  was  similar  to  that  stated  in  the  case  j^.^RepTss 
of  Bissel  v.  Kip,  The  plaintiff  proved  that  Brigham  was  in 
the  custody  of  the  defendant  on  the  execution,  and  that  on  the 
8th  February,  the  prisoner  was  walking  along  the  side  walk  of 
the  main  street,  in  the  village  of  Whitestown,  within  the  liber- 
ties, when  he  left  the  side  walk,  and  walked  through  the  mid- 
dle of  the  street,  for  the  distance  of  about  20  rods. 

The  defendant  then  moved  for  a  nonsuit,  on  the  ground, 
that  the  plaintiff  having,  by  his  pleading,  admitted  that  there 
weie  gaol-liberties  regularly  established,  it  was  incumbent  on 
him  to  prove  that  the  place  where  the  prisoner  walked  was 
without  the  liberties  ;  but  the  judge  overruled  the  motion,  and 
decided  that  the  defendant  was  bound  to  show  that  the  place 
where  the  prboner  was  seen  walking  was  within  the  liberties. 

The  defendant  produced  the  minutes  of  the  Court  of  Com- 
mon Pleas,  of  the  19th  May,  1808,  and  a  witness  ^testified,  that      [  *  166  ] 
though  the  survey  was  erroneous,  yet  the  place  where  the  pris- 
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NEW-YORK,  oner  walked  was  not  within  the  actual  or  reputed  liberties,  and 
Nov.  1810.  y^^^  ^fjg  prisoner  was  before  informed  of  that  fact,  and  must 
have  known  it  before  he  went  there;  that  the  place  where  the 
prisoner  walked  was  two  or  three  rods  beyond  the  reputed 
limits,  and  the  prisoner  immediately  returned  within  the  lib 
erties. 

The  plaintiff  then  proved  that  on  the  16th  February,  1809,  the 
prisoner  went  into  the  office  of  Reuben  Leavenworth,  in  Whites- 
toxcn,  and  while  he  was  there,  the  writ  was  issued  in  this  c^iuse, 
against  the  defendant,  and  delivered  to  the  coroner  to  be  exf  cut- 
ed.  That  the  survey  of  the  liberties,  though  inaccurate,  and  not 
marked  by  any  visible  monuments  or  boundaries,  would  not 
include  the  office  o{ Leavenworth ^  and  that  the  prisoner  could  not 
go  in  or  out  of  the  office,  without  passing  beyond  the  liberties ; 
but  the  office  was  generally  reputed  to  be  within  the  liberties. 

The  jury,  by  direction  of  the  judge,  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  Fet  aside  the  verdict  and  for  a  new 
trial,  on  the  following  grounds: — 

1.  That  upon  the  fourth  plea  and  the  issue  joined  thereon, 
it  was  incumbent  on  the  plaintiff  to  prove  that  Brigham  was 
not  only  without  the  prison  walls,  but  that  he  went  beyond  the 
g-aoZ-liberties ;  and  that  the  motion  for  a  nonsuit  was  improperly 
overruled. 

2.  That  no  escape  from  the  gaol-liberties  was  proved. 

3.  That  if  the  prisoner  did  go  beyond  the  liberties,  it  was 
unintentional ;  and  as  the  limits  were  vague  and  uncertain,  it 
was  excusable,  as  an  act  of  inadvertence. 

4.  That  if  the  prisoner  did  intentionally  go  beyond  the  liber- 
ties, he  returned  before  suit  brought,  and  has  since  remained 
a  faithful  prisoner;  and  that  the  statute  passed  in  April,  1810, 
[2  R.  S.  437.  sec.  64.]  concerning  escapes,  protects  the  sheriff. 

I  *  167  ]  *The  case  was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  plaintiff,  upon  the  trial,  proved  that  the 
prisoner  was  returned  by  the  defendant  in  custody,  upon  ca.  sa., 
and  that  he  was  afterwards  seen  at  large  in  the  village  of 
Whitestoum,  at  the  tavern  of  Amos  Gay,  and  on  his  return  from 
thence,  he  walked  through  the  middle  of  the  street.  This  was, 
at  least,  prima  facie  evidence  of  an  escape,  and  showing  enough 
in  the  first  instance.  So  it  was  laid  down  in  the  case  of  Bissel 
V.  Kip,  (5  Johns.  Rep.  89.)  But  if  any  doubt  existed,  whether 
this  was  enough,  under  the  issue  joined  upon  the  fourth  plea, 
the  defendant  immediately  supplied  the  deficiency,  by  pro- 
ducing a  witness  who  testified,  that  the  place  where  the  pris- 
oner was  seen  walking  was  neither  within  the  actual  nor 
reputed  liberties,  and  that  the  prisoner  had  been  previously  so 
informed. 

There  is  not,  then,  in  this  case,  any  color  for  our  interference 
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with  the  rerdict,  and  the  motion  on  the  part  of  the  defendant  new- YORK, 
18  denied.  Nov-  *i'^- 

Motion  denied,  (a) 

(ff)  To  support  an  action  arainst  the  sheriff  for  an  escape,  the  fact  of  the  pris- 
oner's heing  off  the  limits  of  the  liberties  of  the  gaol  must  be  affirmatively  and 
■alisiactorily  shown,  by  direct  and  positive  proof.  Nothing  will  be  intendfed  or 
infinred.     yisseher  v.  Ganseooort,  IS  Johns,  R.  496. 

The  prisoner  is  bound  at  his  peril  to  keep  within  the  liberties,  and  if  in  an/ 
part  they  are  vague  and  undefined,  he  should  confine  himself  to  places  where 
they  are  definite.     Kip  v.  Brigham,  infra,  IGd.  ' 

n  seems,  that  if  the  map  and  survey  are  uncertain,  the  reputed  limits  are  the 
best  eyidence  of  the  actual  liberties  of  the  gaol.    BaUou  v.  Kip,  infra,  177. 


'  *Kip  against  Brigham  and  others.  [  *  168  ] 

THIS  was  an  action  of  deht^  brought  by  the  plaintiff,  as  ^  ^  ^^^ 
sheriff  of  the  county  of  Oneida^  against  the  defendants,  on  a  sher^  oo^  a 
bond  given  by  them  to  the  plaintiff,  dated  the  22d  of  Jidt/y  ^^  ^«n  ^^^ 
1806,  as  security  for  the  gaoUliberiieSy  granted  by  the  plaintiff  g^Sg"*^'tbS 
to  Abel  Brigham^  one  of  tFie  defendants,  who  was  a  prisoner  "herties  of.  the 
in  gaol,  on  a  ca.  aa.y  at  the  suit  of  John  Steward^  jun.,  for  521  Sner  on  execu- 
dollars.  The  defendants  pleaded  non  est  factum^  with  notice  iion,agamsithe 
of  special  matter  to  be  givi^n  in  evidence  at  the  trial.  ord  of  a  judgl 

The  cause  was  tried  at  the  Oneida  circuit,  the  18th  June,  "J®"^  ^^sT^h" 
1810,  before  Mr.  Justice  Spencer.  sher^for  the 

At  the  trial,  the  plaintiil,  after  proving  the  execution  of  the  ^'^.^v^  ^f  ***• 

1         J        «•        •  •  •  t  .1  .   .*^      .      *^  ,  ,  !•    .     •      pnsoner,  IS  con- 

bond,  ottered  in  evidence  the  nist  pniu  record  and  verdict,  in  elusive      evi- 

the  suit  of  John  Sieward,  jun.,  against  the  plaintiff,  for  the  ^^f^-^^j/*"  ^*Jj' 

escape  of  Brigham,  and  which  was  tried  the  same  day.     (See  where  a  om/tc. 

ante,  p.  165.)  '*'"mir*'''*^*S! 

The  defendants  objected  to  the  nisi  prius  record  and  verdict,  s^hV  for  jie 
as  evidence ;  but  they  were  admitted  by  the  judge  as  conclu-  ^^^^^  °^^ 
sive  against  the  defendants,  unless  he  could  show  that  the  had  given  se- 
▼erdict  had  been  obtained  by  fraud  and  collusion  between  Kip  [^^^J^^f  {Jj 
and  Steward.  gaol,    it   was 

The  plaintiff  proved,  that  immediately  after  the  suit  was  ^f^^^^  ^^  ^^ 
commenced  against  him  "by  Steward,  he  gave  notice  thereof  to  dence^  without 
the  defendants,  and  that  that  suit  was  regularly  defended  by  the  j!»*  ^^n^^^J-^J; 
plaintiff,  aided  by  the  active  cooperation  of  the  defendants.       brouGrht  by  the 

sherin  on  the 
bond,)  to  prove  the  recovery  and  actual  damages,  at  least,  if  not  the  eseape  ;  and  the  sheriflf  is  entitled 
to  recover  against  the  sureties,  not  only  the  amount  of  the  aebt 


and  costs  in  the  original  suit,  but  also  the 
iffainst  himself  for  the  escape,  (a) 
A  person  whoTias  given 


cotts  of  defendinr  the  suit  agauist  himself  for  the  escape,  (a) 

^  has  given  security  for  the  liberties  of  the  nol^  is  boimd,  at  his  peril,  and  at  the  risk 
of  his  sureties,  to  keep  within  the  liberties ;  and  though  the  limits  established  by  the  Court  of  Common 


ire  in  any  pact  vague  and  indefinite,  it  is  the  duty  of  the  prisoner  to  keep  in  places  clearb  defined, 
thin  the  fimiu :  for  he  is  bound  to  know  and  observe  the  limits.    It  is  not  the  duty  of  the  sheriffto 


Pleat  are 

and  within 

ascertain  the  bounds  of  the  liberties ;  but  he  is  required  to  let  the  prisoner  on  execution  go  at  large 

withiii  the  libertaefl,  when  established  by  the  Court  of  Common  Pleas. 


(a)  Vid.  aprague  v.  Seymr  r,  15  Johns.  J7.  47i. 
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NEW-TORK,  *The  plaintiff  claimed  the  amount  of  the  original  judgment, 
Nov.  1810.  interest,  costs  and  poundage,  in  the  case  of  Slexcard  against 
Bri^am^  and  also  the  costs  of  the  suit  of  Steward  v.  Kip^  and 
of  Atp  at  the  suit  of  Steward,  amounting  to  290  dollars  and  5 
cents,  which  were  objected  to  by  the  defendants,  but  allowed 
by  the  judge. 

The  plaintiff  then  proved  the  escape  of  Bri^ham,  in  the 
manner  stated  in  the  suit  of  Steward  v.  JSTtp,  and  gave  in  evi- 
dence the  minutes  of  the  Court  of  Conunon  Pleas,  establishing 
the  gaol-liberties.  Two  surveyors  were  also  produced,  who 
testified,  that  they  attempted  a  survey  of  the  liberties  of  the 
gaol,  according  to  the  cotir^es  and  distances  contained  in  the 
minutes  of  the  Court  of  Common  Pleas,  but  found  them  so 
inaccurate,  that  it  was  impossible  to  run  the  lines  without 
passing  over  private  enclosures,  &c. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff  for  914  doUars  and  86  cents. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial ;  and  the  same  was  submitted  to  the  court  witfa5ut  aigu- 
ment,  on  a  case  containing  the  above  facts. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  courL  This  case 
is  submitted,  without  argument,  upon  a  motion  to  set  aside  the 
verdict. 

The  counsel  for  the  defendants  have  stated  the  following 
points : — 

1.  That  the  record  of  recovery  against  th^  plaintiff  for  the 
escape,  even  if  judgment  had  been  rendered  and  shown,  was 
not  evidence,  (a) 

2.  That  the  verdict  was  not  evidence  until  consiumnated  by 
a  judgment. 

3.  That  the  costs  of  the  suit  against  the  plaintiff  ought  not 
to  have  been  allowed  as  part  of  the  damages. 

[•170]  4.  That  there  were  no  gaol-liberties,  and  the  plaintiff  •vol- 

untarily suffered  the  prisoner  to  go  without  the  walls  of  the 
prison. 

5.  That  the  gaol-liberties  (if  any)  were  so  vague  as  to  ex- 
cuse the  prisoner. 

The  first  objection  was  disposed  of,  in  the  opinion  given  at 
the  last  term,  m  the  case  between  the  same  parties,  (6  Johns, 
Rep.  168,)  arising  under  BisseVs  execution  ;  but  the  2d 
and  3d  objections  present  new  questions,  which  merit  some 
attention. 

Here  was  only  a  verdict  shown,  and  it  appears  to  have  been 
given  on  the  same  day  that  it  was  offered  in  evidence.  The 
suits  of  Steward  against  the  plaintiff ,  and  of  the  plaintiff  against 
the  defendants,  were  carried  on  concurrently  in  point  of  time, 
and  brought  to  trial  at  the  same  circuit.  It  had  been  consid- 
ered in  the  books  as  a  rule,  (though  rather  founded  upon  loose 
dicta,  than  solemn  decisions,)  that  a  verdict  was  not  evidence 

(a)  Vid.  Barney  v.  Dewey^  13  Jchm,  R*  226. 
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wiihottt  showing  n  judgmeDt  upon  it;  because  it  could  not  N£W-yqrk« 
appear  but  that  the  verdict  had  been  set  osidci  or  the  judgment  ^^^[^^5!^ 
aripested.  The  case  of  Fisher  v.  KUchingmany  in  the  time  of 
Lord  Ch.  J.  M^UUs,  (M^Oe^s  Rep.  367.  7  Mod.  451.)  appears 
to  be  the  first  regular  argument  and  decision  upon  the  ques- 
tioB,  and  several  cases  were  then  cited  on  both  sides,  to  show 
th^ipoiieas  were  and  were  not  evidence^  The  court  said,  that 
there  was  no  feneral  rule  that  could  be  laid  down,  in  relation 
to  this  point,  but  that  the  po9iea  was  or  was  not  evidence, 
accofding  to  the  nature  of  the  thing  which  it  was  produced  to 
prove.  It  was  good  to  prove  the  fact  of  a  trial  and  verdict  in 
mioh  a  case,  but  not  evidence  of  itself,  without  the  judgment, 
when  it  l)eeanie  essential  to  the  action  or  defence.  In  the  late 
case  of  Garland  v.  Scoan§s,  (2  Esp.  Rep.  648.)  Lord  Ktnyon 
went  further  than  the  decision  in  this  case  would  warrant,  foi 
he  ruled  that  the  mere  production  of  the  postea  was  sufficient 
to  establish  a  demand  by  way  of  set-off,  to  the  extent  of  the 
sum  endorsed  *as  the  verdic^ in  the  cause.  In  the  present  case,  [*17]  | 
the  verdict  was  not  requisite  to  prove  the  fact  of  the  escape, 
for  that  fact  was  proved  sufficiently  without  it;  and  if  there 
be  legal  and  full  testimony  to  a  point,  further  and  illegal  evi- 
dence to  the  same  point  will  not  destroy  the  effect  of  the 
competent  proof,  nor  render  it  necessary  to  interfere  on  that 
ground.  But  the  verdict  was  good  evidence  for  certain  pur- 
poses. It  was  evidence  to  prove  the  fact  of  a  suit  and  verdict 
against  the  plaintiff,  for  the  escape  in  question,  and  it  was  so 
far  proof  of  actual  damage.  The  cause  of  action  was  made 
out  by  proving  the  bond  and  the  escape,  and  the  plaintiff  was 
entitled  to  an  assessment  of  damages  to  the  amount  of  the 
debt.  It  is  enough  for  a  party,  in  order  to  maintain  his  action 
on  a  bond  of  indemnity,  to  show  that  he  was  liable  and  had 
paid  the  debt ;  (5  Co.  24.)  or  that  he  was  sued ;  (1  Sid.  442. 
King  V.  Aikim ;)  or  that  he  was  even  exposed  to  a  suit,  for  so 
said  Briaay  J.,  and  Uuleton^  J.,  in  18  Edw.  IV.  27.  and  this 
was  the  decision  in  the  case  of  Cutler  v.  Southern.  (1  Saund. 
116.  I  Let.  194.)  It  is  stated,  that  the  defendants  had  due 
notice  (a)  of  the  suit  against  the  plaintiff,  and  that  they  ac- 
tively cooperated  in  defence  of  it.  The  verdict  is,  therefore,  to 
be  considered,  in  effect,  as  a  verdict  against  ^oi,  and  I  see  no 
reason  why  it  may  not  be  considered  as  evidence  of  the  amount 
of  the  debt  or  demand  against  the  plaintiff.  For  this  purpose 
it  was  admissible,  as  much  as  it  would  have  been  to  prove  a 
set-off;  and,  with  that  view,  a  verdict  has  been  deemed  good 
evidence  by  the  Court  of  K.  B.  in  BmkerviUe  v.  Brown.  (1 
Bl  Rep.  293.)  (i) 

The  costs  of  the  suit  against  the  plaintiff  arose  afler  the 
cause  of  action  commenced,  but  they  were  only  a  charge 
aecesBory  to  the  principal  demand,  and  are  analogous  to  the 
case  of  interest  accruing  afler  the  suit  brought.     The  defend- 

[a\  Vld.  Bwilat  v.  CampbtU,  1  WendeU,  SO, 
lb)  AcG.  Waldo  V.  Lonr,  infira,  l**). 
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NEW-YORK,  ants  were  most  justly  chargeable  with  the  costs  of  the  suit 
i!^i^'v  against  the  plaintiff,  for  they,  •in  feet,  defended  the  suit.    The 
costs  were  part  of  the  loss  and  damage  which  the  plaintiff  had 
sustained,  by  means  of  the  default  of  the  defendants,  in  not 

f  *'l72^T  satisfying  the  creditor.  There  are  many  cases  in  which  dam- 
J  ages,  accruing  after  the  suit  brought,  and  down  to  the  trial, 
have  been  allowed  to  be  included  in  the  verdict;  and  this 
becomes  indispensable,  when  no  new  suit  will  lie  for  these 
damages.  (2  Burr.  1085,  1086,  1087.  2  East.  211.  10  Co. 
117.  a.  2  Ld.  Raym,  602,  803.)  In  suits  upon  bonds  for  the 
performance  of  covenants,  the  courts  of  law  are  said  to  have 
the  same  equitable  jurisdiction  under  the  statute  of  8  and  9 
fVm.  III.  (which  we  have  adopted,)  as  chancery  had  before ; 
(Cowp.  358.)  and  in  one  case,  in  a  suit  upon  such  a  bond, 
{^fVaido  V.  Fobes,  I  Mass.  Rep.  10.)  it  has  been  held  to  be 
proper  to  allow  the  damages  accruing  down  to  the  trial,  to  be 
computed,  without  putting  the  party  to  the  necessity  of  a 
sci.  fa.  (<i) 

The  two  last  objections  are  certainly  without  foundation. 
The  defendants,  by  their  bond,  and  by  every  branch  of  the 
notice  annexed  to  their  plea,  admit  that  there  were  liberties 
appointed  to  the  gaol  in  question.  They  are  estopped  from 
denying  that  fact ;  and  if  they  were  not,  it  was  shown  upon 
the  trial,  and  admitted  on  both  sides,  and  the  only  question 
was,  as  to  the  precise  lines  or  boundaries  of  the  gaol-liberties. 
The  prisoner  was  bound,  at  his  perils  and  at  the  risk  of  his 
bail,  to  keep  within  the  liberties,  and  if  the  lines  were  in  any 
part  vague  and  indefinite,  it  Was  his  duty  to  confine  himself 
within  places  where  they  were  not  so.  Liberties  had  been 
appointed  by  the  Court  of  Common  Pleas,  and  the  plaintiff  was 
bound  to  take  the  bond,  and  to  leave  his  prisoner  to  go  at 
large  within  the  liberties,  so  far  as  they  had  been  duly  ap- 
pointed. It  was  not  his  duty,  but  the  duty  of  the  prisoner,  to 
ascertain  the  lines,  and  to  observe  them.     The  defendants, 

[•  173  ]  upon  the  trial,  showed  ♦by  their  own  survey,  that  the  prisoner 
went  without  the  liberties,  and  the  court  knew,  that  upon  the 
trial  of  the  principal  cause  against  the  plaintiff,  (for  they  have 
the  case  before  them,)  it  was  proved,  that  the  prisoner  went 
wilfully,  and  after  due  notice,  beyond  not  only  the  actual,  but 
the  reputed  liberties.  (V) 

On  a  motion  for  a  new  trial,  a  reasonable  discretion  must  be 
exercised,  and  if  a  serious  difficulty  existed  upon  this  case,  as 
to  the  admission  of  the  verdict,  and  as  to  the  sufficiency  of  the 
proof  of  the  escape,  a  new  trial  would  be  useless,  for  judgment 
is  now  rendered  upon  the  verdict  in  the  principal  cause,  and 

(a)  In  an  action  of  debt  against  a  sheriff  for  tbe  escape  of  a  prisoner  in  execution,  tlie 
plaintiff  is  not  entitled  to  recover  interest  on  tbe  debt  or  damages  for  which  the  prisoner 
was  committed.    1  Wendell,  401.  LUtUfidd  v.  Brown,    14  Mm.  JL  SS5.  TVmot  ▼ 
Weed. 

{b)  BaUou  7.  Kip,  infra,  177. 
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itmt  judgment  would  be  plenary  proof,  and  put  an  end  to  all  new-tork, 
controversy  about  the  right  of  recovery.  >JJ^Il^fi^* 

Upon  a  full  consideration  of  this  case,  the  court  are  accord-      waldo 
ingly  of  opinion,  that  the  motion  on  the  part  of  the  defendants,       ^• 
for  a  new  trial,  be  denied. 

Motion  denied. 


Waldo  against  Long. 

THIS  was  an  action  of  covenant,  brought  on  the  covenant  J^  •»  >«^ob 
against  encumbrances,  and  on  the  covenant  of  power  to  sell,  brought  by  the 
contained  in  a  deed  from  the  defendant  to  the  plaintiff.  Plea,  ^^^^  agniast 
non  est  factum.  The  cause  was  tried  at  the  fTeuAtii^^on  circuit,  a  ^^  oi 
the  13th  of  /a?ie,  1810,  before  Mr.  Justice  Van  Ness.  ^^     cmtnmd 

•The  plaintiff  produced  a  mortgage,  executed  prior  to  the  .[ *  1^^] 
deed  from  the  defendant  to  him,  from  the  defendant  to  WUliam  J^^  ^ilT*^ 
Porter^  which  covered  the  land  conveyed  by  the  deed.  The  deed ;  the  fo- 
plaintiff  also  offered,  in  evidence,  the  postea  in  the  cause  of  ^j?  ""cj^cScnt 
Jackson^  ex  dem.  fVilliam  Porter  and  othersy  against  him,  brought  brought  agaioft 
on  the  said  mortgage,  and  previously  tried,  on  the  same  day,  a mwSSeon 
as  evidence  of  a  suit  against  him.  He  also  offered,  in  evidence,  a  prior  mort- 
the  bills  of  costs  which  had  accrued,  and  which  the  plaintiff  in  ^^^  ^^  ^ 
this  cause  was  liable  to  pay  in  consequence  of  the  recovery  the  f^nntor,  u 
against  him  in  the  action  of  ejectment.  The  judge  reserved  5£ifce*"to  mi 
the  point,  as  to  the  admissibility  of  the  postea  in  evidence,  and  port  the  action ; 
the  plaintiff  took  a  verdict  for  the  consideration-^noney  men-  ptlimiSf  *u  m- 
tioned  in  the  deed,  and  the  interest,  subject  to  a  case  on  the  tiUed  to  recov* 
point  reserved.  ^wWe^L*?* 

The  case  was  submitted  to  the  court  without  argument.         money  in  hu 

The  only  point  was,  whether  the  postea  ought  to  have  been  iScrlwi^triso 
received  in  evidence.     It  was  agreed,  that  if  the  court  should  Uie  eoti$  of  the 
be  of  opinion  it  ought,  then  the  bills  of  costs  were  to  be  added  S^STSm.^! 
to  the  verdict ;  otherwise,  the  verdict  to  remain  for  the  sum  it 
was  taken. 

Per  Curiam.  The  postea  was  competent  evidence  for  cer- 
tiun  purposes.  This  point  has  been  just  now  decided,  in  the 
ease  of  Kip  v.  Brigham  and  others,  (atitCy  168.)  who  were  bail 

(a)  Vid.  IGp  V.  Brigham,  tvpra,  168.    Banuy  v.  Dewey,  13  Jchm.  R,  224.  « 

1^)  Bemut  ▼.  Jenkhu,  13  Johnt.  R,  50.  Kane  ▼.  Sanger,  14  Jofuu.  R.  89.  CaulkmM 
r.  Harru,9Jokns.R.ii4,  See  also  JAon/brd  r.  ?f^%,  1  fFeiuM/, 279.  Morriey, 
Phdjpa,  5  Johtu.  A.  49.  In  an  action  on  a  ctvenant  aninst  lawful  distnrbanee  or 
erictHW,  the  valne  of  the  land  at  the  tiAe  of  tale,  not  of  the  erictiony  ii  the  meanire  of 
damageii.  PUeher  ▼.  LioiwJon,  4  Jolnu  R.  1.  And  on  a  covenant  against  eneom 
bran  m,  4ie  pl<iintiir,  if  he  ma  etdsguiehed  the  encumbrance,  shall  recover  the  priee  he 
has  oai-i  «»  H.  iWeMiyve  ▼.  JVorru,  7 /dbw.  It.  358.  Btanmrd  y.  EUlridge,V^  Jahm. 
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NEW-voRK,  on  Steward? $  execution.  lo  this  case,  it  wbs  evidence  of  the 
Nov.  1810.  existence  of  the  ejectment  suit  upon  the  mortgage^  and  of  the 
fiict  of  a  verdict  in  such  a  cause.  For  that  purpose  it  ought  to 
have  been  received ;  and  that  fact  being  proved,  the  buls  of 
costs  were  an  item  of  damages  proper  for  the  consideration  of 
the  jury,  for  they  were  part  of  the  damages  produced  by  the 
encumbrance* 

This  opinion  is  an  answer  to  the  only  question  submitted. 
The  plaintiff  has  taken  a-verdict  for  the  consideration-money 
*and  interest,  and  no  objection  is  raised  to  it,  and,  of  course, 
we  have  no  concern  with  the  amount  of  the  recovery. 

Judgment  for  the  plaintiff,  (a) 

(a)  See  PrtseoU  ▼.  TWieiMni,  4  IW'«  M^om.  Ram,  QSS7.     Fkclm  T.  Lmmg- 
Stan,  4  Juimt.  M^,  i.    3  Cmmv,  112.    3  JUw*.  J^.  433. 


[*175J 


Ballou  against  Kir,  Sheriff,  &c. 

iMMind^*^  ^  THIS  was  an  action  of  debt,  brought  against  the  defendant, 
iiAenu9  of  the  as  sheriff  of  Otmda  county,  for  the  eicape  of  Oliver  Babcock^ 
noi  were  mark-  n  prisoner  iu  his  custody  on  an  execution  in  favor  of  the  plain- 
bteiTOirameD^  tiff.  The  cause  was  tried  at  the  Oneida  circuit,  the  11th 
ap<*  ^«  •«'v«y  June^  1810,  before  Mr.  Justice  Spencer. 
pointed 'b/  t£^  At  the  trial,  the  plaintiff  proved  a  judgment  against  Babcock 
^^'p,^^  ^<>°>'  for  3,000  dollars  ot  debt,  and  72  dollars  and  56  cents  damages 
in^ome^DartsI  and  costs ;  and  that  a  ca.  «a.  was  issued  thereon,  and  a  return 
TRffue  and  nn-  of  BabcocJc  in  custody.  This  action  was  commenced  in  May^ 
V^wnir  ^who  1809.  BabcocJcj  after  being  in  custody,  was  seen  out  of  gaol, 
t  Em*^ beriff  ^  ^^^  office  of  Reuben  Leavenworth^  and  in  the  dwelling-house 
for  Uie  liberties,  of  Lewis  BefTjfy  in  Whitestoum. 

without  n^«»^  The  defendant  gave  in  evidence,  under  the  notice  subjoined 
y<^d  ^em,  to  his  plea,  that  the  Court  of  Common  Pleas  of  Oneida  county 
went  into  a  had  established  gaol- liberties ;  that  BabcocJc  was  admitted  to 
r^MKter  limitj)  the  liberties  on  giving  a  bond  with  surety  to  the  defendant, 
r  ^  176  ]  according  to  the  statute.  The  ^defendant  then  produced  the 
but  which  prov-  record  of  the  establishment  of  the  liberties,  which  consisted  of 
^th?n^  the  ^  ^  fiM'hooky  Containing  the  eouraes  and  distances  of  the  lines 

knowlcdged  ae» 

tual  iibertlee,  and  returned  withia  the  actual  liberties  before  suit  broufht  3  it  was  held,  that  this  bein^  an 
inadvertent  and  involuntary  escape,  and  a  return  before  suit  brougm,  the  sheriff  was  not  fiable  for  an 
escape,  (a) 
Do  not  the  rtpuUd  liberties,  in  such  a  ease,  afford  the  best  evidence  of  the  aciaal  liberties  of  the  gBol  7 

(a)  The  law  of  oseam,  and  the  rifbff,  duties  and  liabilitiefl  of  the  sheriff  thereupon,  are  renr  Ibllgr  eoaiidend 
In  MmdeU  v.  Barry,  9  JohiM,  Jt.  934.    &  C.  f n  error,  10  JohmM.  JL  663.    See  also  Jmtm  v.  JSitoa,  10  JWtes.  Jt 
549     Dm*  v.  Van  JtUuky  h^lra^  ATI,    JZbmmi  v.  JEqpw,  9  Gmms  198.    Bmrimi  v.  aqmtr.  Id,  91.    JbdiU  Dig 
tria  Bank  v.  Defo,  0  Opi0«n,  733.     Pmmt*  v.  WiUon^  7  Onpea,  974.    Jmm»  v.  Ooeft,  1  OnPm,  309.    Bmm  T 
Uta^/Uld^  1  Wm&ay  396.    Pvuther  v  IbUcf ,  3  WmiM^  184.    AUMtftt  v.  Tunut,  i^ft^  189. 
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of  the  liberties ;  but  the  Kilefe  did  not  include  the  house  of  NKW-TOrk, 
Berry,  or  the  office  of  Leavenw&rtky  where  the  prisoner  was  ^°^'  ^^^^' 
seen.  To  the  field-book  a  map  was  attached,  but  it  did  not 
appear  to  have  been  made 'upon  actual  survey,  nor  were  the 
office  and  house  designated  on  the  map ;  nor  were  any  boun- 
daries marked  upon  the  map  to  denote  that  they  Were  within 
the  liberties ;  though  it  appeared  probable  that  the  map  was 
intended  to  represent  the  house  and  t>ffiee  as  bdhg  Within  the 
liberties.  There  was  a  manifest  itiistake  iti  th&  toilYses  and 
distances,  for  they  could  riot  be  made  to  unite  and  come  to- 
gether, so  as  to  include  the  gaol.  The  house  and  office  were 
within  the  reputed  liberties,  and  were  universally  so  considered, 
until  after  the  alleged  escape;  and  the  prisoner  returned  Within 
the  actual  liberties  before  suit  brought. 

The  judge  charged  the  jury,  that  the  Ikcts  cfntitted  the  plain- 
tiff to  recover,  and  the  jury  found  a  verdict  Accordingly. 

A  motion  was  made  to  set  aside  the  verdit^t,  and  for  a  new 
trial ;  and  the  following  points  were  raised,  which  were  sub- 
mitted to  the  court  witnout  argument. 

1.  The  sheriff  is  not  liable  for  an  Escape  arising  from  an 
error  in  the  Court  of  Common  Pleas,  in  appointing  the  liberties 
of  the  gaol. 

2.  The  reputed  liberties  being  recognized  by  the  plaintiff,  he 
is  bound  by  them. 

3.  The  defendant  is  entitled  to  the  benefit  of  the  act  passed 
the  8th  o£  April,  1810,  relative  to  gaol-liberties,  &c. 

Per  Curiam,  The  escape  charged  in  this  case  was  by  going 
into  the  office  of  Reuben  Leavenworth,  and  into  the  house  of 
Lewis  Berry.  The  proof  was,  that  those  •places  Were  within  [  *  1 77  1 
the  reputed  liberties,  and  were  so  understood,  tiot  only  by  all 
the  prisoners,  but  by  all  other  pfei^ons  acquainted  wHh  the 
liberties,  until  after  the  alleged  escape,  tx  was  fiirther  shown, 
that  there  must  have  been  a  mistake  In  the  courses  and  dis- 
tances contained  in  the  field-book  upon  record.  Upon  which 
the  liberties  were  established,  Tdr  they  Would  hot  unite  so  as 
to  include  the  gaol.  There  Was  also  a  map  anne:sed  to  the 
field-book,  and  it  appeared  probable,  but  by  no  means  certain, 
that  the  map  was  intended  to  represent  thb  hou§^  dtld  oftice 
as  beinff  within  the  liberties,  though  the  courses  and  distances 
by  the  field-book  would  not  include  them.  Upon  these  facts, 
it  is  difficult  to  rely  upon  the  courses  and  distances  as  any 
certain  guide ;.  aod  the  reputed  liberties  may,  perhabs,  be  con- 
sidered as  affording  the  best  evidence  ih  the  case,  of  the  actual 
Bberties  of  the  gaol.  But  it  is  not  requisite  to  go  So  fat ;  for 
if  the  office  of  Leavenworth  and  the  house  of  Berry  be  ndt 
within  the  liberties,  the  escape,  by  going  into  them,  was  at  least 
inadvertent  and  involuntary,  and  a  return  fi-om  them  rnto  the 
actual  liberties,  before  suit  brought,  was  a  good  .  defence  ac- 
cording to  the  decision  in  Dole  v.  Moulton,  (2  Johns.  Cases, 
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NfW-YORX,  2()5.)  The  case  of  TUlman  y.  Lansing  U  Johns,  Rep.  45.) 
ii^i^i^  only  applies  to  an  escape  voluntarily  ana  knowingly  made ; 
and  the  weight  of  evidence  in  this  case  is  clearly  in  favor  of 
the  allegation,  that  the  escape,  if  any,  by  going  into  that  ofEce, 
was  not  wilful,  but  involuntary  ;  and  as  the  prisoner  returned 
within  the  undisputed  liberties  before  suit  brought,  the  verdict 
ouffht  to  have  been  for  the  defendant. 

In  Bissd  v.  ftp,  (5  Johns,  Rep.  89.)  it  was  observed,  in 
the  opinion  delivered  by  the  court,  that  going  into  Leaven- 
toorthU  office  was  an  escape.  But  the  testimony  in  that 
case  was  direct  and  positive,  that,  upon  no  construction,  would 
the  liberties  include  that  office,  and  the  reputation  of  its  being 
within  the  liberties  was  not  supported  by  the  aid  of  the  map, 

[  *  178  ]  and  the  arrest  there  was  while  *the  prisoner  was  in  the  office, 
and  before  his  return.  Nor  was  the  fact  of  going  into  the 
office  material  in  that  cause  ;  for  there  was  proof  of  an  instance 
of  wilful  escape  from  the  reputed)  as  well  as  from  the  actual, 
liberties* 

The  verdict  in  this  case  must  be  set  aside,  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the  suit 

Motion  granted. 


Kip,  ShcrijQf,  &c.,  against  Babcock  and  others. 

*'^Ki  "^'^  THIS  was  an  action  brought  by  the  plain  tiff  against  tlu 
lamtf^J^^*  defendants,  on  a  bond  given  as  security  for  the  liberties  of  the 
gaol,  granted  to  Babcock^  who  was  in  custody  on  execution, 
at  the  suit  of  BaUoUy  the  plaintiff  in  the  preceding  suit  The 
cause  was  tried  at  the  Oneida  .circuit,  the  11th  Jvne^  1810, 
before  Mr.  Justice  Spencer. 

The  plaintiff  offered,  in  evidence,  the  nisi  prius  record  and 
postea  in  the  cause  of  Ballou  v.  Kip^  in  which  a  verdict  was 
found  against  the  sheriff  for  the  escape ;  this  evidence  was  ob- 
jected to  by  the  defendants,  but  the  judge  ruled  that  the  evi- 
dence was  admissible  and  conclusive  against  the  defendants  in 
this  suit,  unless  they  could  show  fraud  or  collusion  between 
the  parties  in  the  former  suit.  The  present  defendants  had 
notice  of  that  suit,  and  aided  in  the  defence. 

The  same  evidence  was  then  given,  as  to  the  escape,  &c.,  as 
was  given  in  the  last  cause ;  and  the  jury,  under  the  direction 
of  the  judge,  found  a  verdict  for  the  plaintiff. 
[  *  1 79  ]  A  motion  was  made  to  set  aside  the  verdict  and  for  a  •new 

trial,  which  was  submitted  to  the  court  without  argument. 

Per  Curiam.    The  award  of  a  new  trial  in  the  preceding 
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cause  necessarily  controls  this  case,  for  if  the  plaintiff  be  \iot  new-york, 
liable  for  the  escape,  the  defendants  are  not  liable  even  to  him     ^°^'  **^^- 
upon  their  bond  of  indemnity.     There  was  no  more  evidence, 
except  the  verdict  itself,  to  establish  the  escape  in  this  cause, 
than  there  was  in  the  other.    The  verdict  must,  therefore,  be 
set  aside,  and  a  new  trial  awarded,  with  costs  to  abide  the  event 

New  trial  granted. 


Hearsey  against  Pruyn. 

IN  ERRO^,  on  certiorari  from  a  justice's  court.  Pruyn  ^^^^^^^^ 
brought  an  action  against  Hearsey,  before  the  justice,  as  a  toll-  siniction  of  Sba 
gatherer  of  the  bridge  of  Scheivectady,  for  demanding  and  'f^elctr^**^" 
taking  of  the  plaintiff  toll,  over  and  above  what  was  due,  at  ^  ^Um  ^^ 
three  several  times,  to  wit,  the  13th  Juney  1809,  6J  cents  for  J^^J;  J^ 
one  load,  the  14th  June,  18|  cents  for  three  loads,  and  15th  Mohawk  tum- 
June,  6  J  cents  for  one  load,  above  the  legal  toll.  ?im  ""^^IS? 

The  defendant  pleaded  the  general  issue^  with  notice,  and  ^  cJ*  i«9.) 
there  was  a  trial  by  jury.  ***•  corporaUon 

•It  was  proved  that  JPrwyn,  in  June,  1809,  paid  Hearsey  12 J  [  *  180  ] 
cents  for  passing  the  bridge  with  a  load  of  plank ;  that  he  ^rmolSSlm 
called  on  the  witness,  in  presence  of  Hearsey,  to  take  notice  hatf-toU,  or 
that  the  toll  was  overcharged,  and  that  Pruyn  owned  a  eJiwfny**  the 
mill  in  the  fourth  ward  of  Schenectady.  It  was  also  proved  bridge  at  acU- 
that  the  plaintiff  had  carried  from  his  mill,  across  the  bridge,  ^^^q  ^^ 
several  loads  of  plank  in  June,  and  that  the  defendant  admit-  two  horses,  &c. 
ted,  that  for  all  the  loads  of  plank,  which  Pruyn  had  carried  fSSs oftheS^ 
across  the  bridge,  he  had  received  12  i  cents  toll  (or  each  load,  of  Schenectady, 
It  was  also  proved,  that  six  cents  only  was  exacted  from  another  2^£^™  to'wS 
person,  returning  with  a  full  load  from  market.  from  mnu,  &c. 

The  plaintiff  then  gave  in  evidence,  though  it  was  objected  ^uod^^  to 
to,  an  act  of  the  legislature  printed  in  a  newspaper,  under  the  corporation 

to  mitiffato  the 

rato  or  tolls  in 

such  cases,  is  to  bo  exercised  onl  j  in  reducine  them  below  one  half 

The  words  in  the  act,  "  goin'  to  and  from  mi/Uf"  comprehend  «aio-mills,  as  wellas  ^rif<-mills. 

^  An  action  may  be  mamtained  against  an  asent  who  has  received  money,  to  which  his  principal  has  no 

right,  if  the  agent  has  had  notice  not  to  pay  toe  money  over  3  and  in  some  cases,  without  such  notice,  if 

the  money  has  not  been  actually  paid  over,  (a) 

//  seems f  that  the  right  of  a  corporation  to  take  toll  may  be  tried  in  an  action  against  the  eoDeetor, 
vdiere  notice  is  given  to  him  not  to  pay  it  over,  {b) 

If  a  plaintifT  reads  in  evidence  an  act  of  the  legislature  from  a  neivspaper,  which  is  admitted  by  the 
eourt,  and  the  defendant  afterwards  reads  an  exemplified  copy  of  the  same  act :  he  cannot  aAerwvds, 
on  certiorari,  allege  for  errof,  the  admission  of  the  act  read  by  the  plaintijOf,  though  not  legal  evidence. 

(a)  Vld.  Frye  v.  Loetwood,  4  Cowen.  454.     Ripleu  v.  Gelston,  9  Johns.  R,  SOI.    La  Forge  ▼.  Ktm 
hid,  7  Cowen,  460.    MowaU  v.  JIfCleian,  I  WeiSdeQ,  ITS. 

{h)  The  actiin  in  Grifen  v.  House,  IS  Jchns.  R.  397.  was  brought  against  the  tofl-galheier  ftooi  aB 
that  appears  in  the  ease,  without  motion.  Vid.  Ripley  v.  Gelstom,  ui  ms. 
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HKWYORK,  which  was  the  fiignature  of  P.  Tomilumy  treasurer  of  the  Mp 
a^^Ii^  *air*  Bridj^e  Qmpany. 

The  defendant  moved  for  a  nonsuit,  which  was  refused  hw 
the  justice.  The  defendant  then  gave  in  evidence  the  exem* 
plifications  of  several  acts  relative  to  the  subject,  among  wfaacb 
was  the  act  read  by  the  plaiBtsfT. 

It  was  also  proved  that  the  defendant  was  duly  appointed 
collector  of  Uie  tolls  by  the  treasurer,  pursuant  to  a  resolution 
of  the  company. 

The  jury  found  a  verdict  for  the  plaintiff  below  for  31  cents, 
on  which  the  justice  gave  judgment 

The  plaintiff  in  error  insisted  that  the  judgment  below  ought 
to  be  reversed. 

1.  Because  the  defendant  in  error  was  not  exempted  from 
paying  toll. 

2.  That  the  right  of  the  corporation  could  not  be  tried  in 
an  action  against  the  collector  of  tolls. 

8.  That  the  action  could  not  be  maintained,  without  an  ex* 

Eress  notice  to  the  cdlector,  not  to  pay  over  the  tolls  received 
y  him. 

Bettrtfy  for  the  plaintiff  in  error. 

J.  B.  TaieSf  contra. 

f  *  181]  ♦SrEwcER,  J.,  delivered  the  opinion  of  the  court.    The  first 

section  of  the  act  of  the  S9th  of  Mureh^  1809,  (sess.  32.  c. 
189.)  gives  a  toll  for  crossing  the  bridge,  of  \2\  cents  for 
every  burthen  wagon  drown  by  two  horses,  dLC.  The  sec<md 
section  declares  it  to  be  lawful  for  the  president  and  directors 
to  mitigate  the  rales  of  toll  to  the  inhabitants  of  the  city  of 
Schenectady  passing  the  bridge  on  foot,  horseback,  or  in  carriages 
of  any  description,  not  loaded,  (900  pounds  weight,  exclusive  of 
passengers,  to  constitute  a  load,  to  be  determined  by  the  opinion 
of  the  collector,)  and  also  all  mail,  regular  and  extra  stages, 
owned  in  said  city,  aH  wagons  and  sleighs  employed  in  carry- 
ing firewood  into  the  first  and  second  wards  of  said  city,  pass- 
ing either  way,  and  on  all  loaded  wagons  belonging  to  the 
inhabitants  of  said  city,  passing  said  bridge,  in  their  ordinary 
work  on  their  lands  or  farms,  or  going  to  or  from  mills,  or 
going  to  market  with  the  produce  of  their  farms,  or  returning 
therefrom,  provided,  that  the  toll  demanded  as  above,  shall  not 
bo  more  than  one  half  the  rate  established  by  that  act. 

This  section,  though  obscurely  worded,  is,  I  think,  to  be 
construed  thus,  when  taken  in  connection  with  the  proviso ; 
all  the  inhabitants  of  the  city  of  Schenectady,  passing  the 
bridge  on  foot,  on  horseback,  or  in  any  carriage,  the  load 
on  which,  exclusive  of  passengers,  shall  be  under  500  pounds 
weight,  to  be  determined  by  the  collector,  are  liable  to  pay  not 
more  than  one  half  the  rates  of  toll  established  by  the  act; 
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and  with  respect  to  stages  owned  in  the  city,  all  wagons  and  ne^v-york 
sleighs  employed  in  carrying  firewood  into  the  first  and  second  ^•^''  **^^" 
ffards:,  pa3ssing  either  way,  and  all  loaded  wagons  belonging 
to  the  inhabitants  of  the  city,  passing  the  bridge  in  tlieir 
ordinary  work  on  their  lands  or  farms,  or  going  to  or  from  mills, 
(^r  going  to  market  with  the  produce  of  their  farms,  or  return- 
iQg  therefrom,  are  exempted  by  the  act  from  paying  more  than 
one  half  the  rates  of  toll,  without  reference  to  the  weight  of 
the  loads.  The  discretion  *vested  in  the  president  and  direct- 
ors, to  mitigate  the  rates  of  toll,  may  or  may  not  be  exercised 
by  them,  in  reducing  them  less  than  half;  but  in  the  cases  speci- 
fied, they  cannot  legally  exact  more  than  half  the  toll  estab- 
lished by  the  act. 

The  plaintiff  below  was  going  to  and  from  his  saw-mill,  at 
the  time  the  full  toll  was  exacted,  and  it  has  been  made  a  ques- 
tion, whether  a  saw-mill  comes  within  the  description  in  the 
act,  ''  of  going  to  and  from  mills."  It  appears  to  me,  tliat 
these  terms  include  mills  of  every  description,  and  I  cannot 
perceive  why  saw-mills  should  not  be  deemed  to  answer  the 
description  as  fully  as  grist-mills,  or  any  other  mills.  The  evi- 
dence offered  by  the  puLintifT  below,  I  also  think  was  sufficient 
to  enable  the  jury  to  decide,  that  he  came  within  the  exemption 
granted  by  the  act.  At  all  events,  it  cannot  be  said  that  there 
was  no  evidence  of  the  fact,  that  when  the  full  toll  was  exact- 
ed, the  plaintiff  .below  was  going  to  and  from  his  mill. 

The  second  and  third  -points  may  be  considered  together. 
The  law  is,  I  believe,  well  settled,  that  an  action  may  be  sus- 
tained a^inst  an  agent,  who  has  received  money  to  which  the 
principal  had  no  right,  if  the  agent  has  had  notice  not  to 
pay  it  over ;  and,  in  some  cases,  the  action  has  been  sustained 
where  no  notice  was  given,  if  it  ap(>ears  that  the  money  has 
not  actually  been  paid  over.  (1  Ckitty,  p!.  95.  Cowp.  565. 
4  Burr,  1985.  Ld.  Raym.  1210.  4  Term  Rep.  553.  Stra.  480. 
BuU.  N.  P.  133.) 

It  is  insisted,  that  the  right  to  the  toll  taken  is  a  franchise, 
Bnd  that  it  cannot  be  tried  in  an  action  against  the  agent ;  and 
m  Saidkr  v.  Evans^  (4  Burr.  1985.)  Baron  Perrot  recognized 
the  doctrine,  ^*that  the  right  to  an  inheritance  should  not 
be  tried  in  an  action  for  money  had  sffid  received,  to  be 
brought  against  the  receiver."  Lord  Mansfield,  in  delivering 
the  opinion  of  the  court,  does  not  sanction  that  principle, 
though  the  court  approved  •of  the  general  principles  adopted 
at  the  trial ;  his  lordship  said,  ^'  he  kept  clear  of  all  payments 
to  third  persons,  bat  where  it  is  to -a  known  agent:  in  which 
case,  the  action  ought  to  be  brought  against  the  principal,  un- 
less in  special  cases,  as  under  notice  or  malafide,^^ 

I  am  of  opinion,  that  in  this  case  there  was  that  notice ; 
when  the  toll  was  paid,  the  plaintiff  below  called  on  a  witness, 
hi  the  presence  of  the  defendant,  to  take  notice  that  the  toll 
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NEW-YORK,  wds  overcharged.  This  was  sufficient  fo  put  the  defendant  on 
Nov.  1810.     jjjg  guard,  and  implied  that  he  meant  to  seek  redress. 

There  was  an  objection  to  the  justice's  admitting  a  private 
act  to  be  read  from  a  newspaper.  Thi?  objection  would  be 
fatal,  did  it  not  appear  that  the  defendant  read  an  exemplifica- 
tion of  the  same  act.  W^  are  asked  to  go  back  to  the  point 
of  lime  when  the  motion  was  made  for  a  nonsuit ;  this  we  can- 
n:>t  do,  but  must  judge  from  the.  whole  record-;  and  though  the 
admission  of  the  evidence  was  ille^l,  the  defendant  removed 
the  objection  by  reading  the  exemplification.  It  has  been  fre- 
quently ruled  here,  that  a  party  may  thus  commit  himself  by 
legalizing  what  was  before  illegal. 

The  judgment  below  must  be  affirmed. 

Judgment  affirmed,  (a) 

(a)  Seo  the  fEPnenl  provisionii  in  relation  to  exemption  from  tolls  upon  torn* 
pikes,  1  R.  S.  584.  sec.  36. 


Hearsey  against  Boyd. 

iTnterby^K  ^^  ERROR,  on  certiorari  from  a  justice's  court.  This  waa 
r  *  184  1  ^'^^  ^  ^^^^  ^"  ^^  court  below,  for  taking  more  toll  *(6t  passing 
serona  section  the  bridge  at  Schenectady  than  the  act  allows.  The  only  dif- 
ofiheact,(scss.  fereuce  between  this  case  and  that  of  Hearsey  v.  Pruyn^  is, 
corporntinjr  the  that  the  plaintiff  below,  Boydy  alleged,  that  he  was  returning 
J^fyhiiwi  \mn-  ffQji^  market,  where  he  had  been  with  a  load  from  the  city  of 
eommmV.iotfft  Schencctttdy,  of  which  he  is  an  inhabitant ;  and  that  1^^  cents 
slwrtlirf  ^^  ^^^'  were  exacted  from  him.  It  appeared,  that  in  passing  the 
goinjT  to  market  bridge  to  go  to  market,  only  6}  cents  toll  was  demanded  and 
uc***  ^  'uTI  P^^^-  The  plaintiff,  when  the  full  toll  was  demanded  on  his  re- 
farms,  and  re-  turu,  told  the  defendant  below  that  he  was  coming  from  mar- 


if  the  person  but  receipts  wcre  produced,  given  by  merchants  in  Albany  for 
brin"**'  h-rk  ^^^^^  delivered  to  them  by  the  plaintiff.  On  his  return,  his 
from  the  pia'c  ^  agon  load  Weighed  about  840  pounds,  and  consisted  of  goods, 

^^  ds*oirot'h(  !l*  **  P^*^*  ^"'^  ^^  which  belonged  to  himself,  and  the  residue  to 
and  though  he  othcr  persons. 

carries  the  pro- 
duce of  his  farm  ,,  -        ^,  1     •     .•/T»   • 

to  markci.  yet       lUnnj.  for  the  plaintiff  in  error. 

il^on  his  return, 

bis    wagDn     is 

loaded  in  part  with  his  own  j^ods,  and  in  part  with  the  goods  of  others,  he  must  pay  foil  toll  for  I  lie  reUmi 

load. 
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J.  B,  YattSy  contra. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  Two  of 
the  points  made  upon  the  argument  have  already  been  dispos- 
ed of,  in  the  judgment  just  pronounced  in  the  cause  of  Hearsey 
V.  Fruyny  and  the  only  one  remaining  is,  whether  the  defend- 
ant here  was  entitled,  on  his  return  from  Albany^  to  pass  the 
bridge  for  half  toll.  Admitting  that  he  had  carried  to  market 
a  load  of  the  produce  of  his  farm,  which  I  do  not  mean  to 
question,  I  am  of  opinion  that  he  was  liable,  notwithstanding, 
when  he  returned,  to  pay  the  full  toll  given  in  the  first  section 
of  the  statute.  It  is  stated,  that  the  defendant  had  upon  his 
wagon  a  load  weighing  about  840  pounds,  consisting  of 
goods,  some  part  belonging  to  himself,  and  *the  residue  to  others. 
The  privilege  of  going  to  market  with  the  produce  of  his  own 
farm,  and  returning  therefrom  for  half  toll,  is  personal,  and 
when  he  becomes  a  carrier  for  others,  this  privilege  is  waived, 
and  the  reason  for  the  mitigation  of  the  toll  does  not  apply  to 
Jiim.  The  intention  of  the  legislature  obviously  was,  to  give 
this  indulgence  to  the  farmers  within  the  limits  mentioned  in 
the  act ;  as  the  payment  of  full  toll,  considering  the  very  fre- 
quent use  they  would  make  of  the  bridge,  would  be  unreason- 
able and  oppressive.  This  is  clear,  from  the  words  of  the  act, 
which  gives  the  exemption  from  paying  full  toll  to  those  who 
pass  the  bridge  when  carrying  the  produce  of  their  farms.  It 
is  not,  however,  to  he  understood,  that  they  are  obliged  to  re-  ^ 
turn  entirely  empty.  A  reasonable  interpretation  must  be 
given  to  the  act,  so  as  on  the  one  hand,  to  secure  to  the  cor- 
poration the  toll  to  which  they  are  legally  entitled,  and  on  the 
other,  to  protect  those  who  use  the  bridge  from  imposition 
and  extortion.  The  defendant,  upon  his  return  with  a  load  of 
goods  belonging  to  himself  and  others,  cannot  be  deemed  to 
come  within  the  spirit  and  reason  of  the  second  section  of  the 
statute ;  and  to  permit  him  to  pass  the  bridge  under  such  cir- 
cumstances, paying  half  toll  only,  would  be  a  palpable  violation 
ot  the  legal  rights  of  the  corporation.  The  city  of  Schenec- 
tady already  is,  and  is  daily  becoming  more  and  more  the  place 
of  deposit  for  goods,  to  be  conveyed  to  the  western  and  some 
of  the  northern  counties  in  the  state.  That  every  farmer,  when 
returning  from  market,  may  carry  a  load  of  goods  and  still  be 
entitled  to  pass  the  bridge  for  half  toll,  would  be  giving  the 
act  a  most  unreasonable  construction,  and  one  which  I  am  per- 
suaded the  legislature  never  contemplated.  The  court  are  of 
opinion,  that  the  judgment  below  ought  to  be  reversed. 

Judgment  reversed. 
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NEW-YORK, 

Nov.  isia 

Jackso* 

vo»»OTicH.        *Jack8on,  ex  dem.  Van  Alen  and  others,  ag%iu!4 

VoSBUTtGH. 

S'rdU^SSc*      THIS  was  an  action  of  ejertment  for  lands  in  Ktnderhook: 
of  uue  to  real  The  cause  was  tried  at  the   Columbia  circuit,  in  Decern Ur^ 

ffiS^i^  (2)  ^®^>  '^^^''^  ^^^  chief  Justice. 

Where  an  ac-  At  the  trial,  the  plaintiff  proved  that  Barent  Voshvrgh  yxvt< 

o?^iciaiic™*on  '"  ^^®  possession  of  the  premises,  and  died  about  36  years?  ngo. 

the  pari  of  the  having,  by  his  last  will,  dated  in  December^  1769,  devised  all 

ckc^eat   has  '^'^  "^^^  estate  to  his  son  Comelivs^  who  continued  in  pos^c  s- 

kcenproved,he  sion  of  the  premises  until,  by  his  deed,  dated  in  June,  I7fc9, 

iowed^ U)**  \'  ^^  conveyed  the  premises  to  Van  Alen,  one  of  the  les5?ors, 

evidence      to  who  took  possession,  and  improved  the  land  ;  and  Van  Viccck. 

dtsprovcT^   the  *^"'^*^^*'  of  the  lessors,  also  cultivated  a  part  of  the  land, 

tide  of  his  land.  It  was  also  proved  that  the  defendant,  who  came  into  pos- 

'me^iher there  s^^**^'*  ^^^^  ^<^  Vleeclc^  said,  in  1789,  that  he  had  taken  the 
be  a  tenancy  or  lot  of  Vcm.  Vleeck  and   his  brother,  for  one  year;  that  at 
of''fec*"*and  s^^t'*®'  time,  the  defendant  said  he  would  give  up  the  cosfcs- 
paroi  evidence  sion  to  Van  Alcti,  in  the  same  way  he  had  it  of  Van  Viccck ; 
^^to^disprove  ^^^  ^^^^  ®*  another  time,  he  reitised  to  deliver  up  the  posses- 
it  sion,  alleging  that  the  land  did  not  belong  to  Van  Alen,  but 
to  his  brother's  children.     The  suit  was  commenced  against 
Herman  Vosburgh  and  John  A,  Voiburgh,  and  the  latter  died 
since  the  commencement  of  the  suit,  leaving  children. 

The  defendant  then  offered  to  prove,  that  he  had  been  in 
the  actual  possession  of  the  premises  in  his  own  right  for  more 
than  30  years  before  the  commencement  of  this  suit,  and  that 
*  since  the  letting  of  the  premises  mentioned  by  the  plaintiff's 
witnesses,  Van  Alcn  and  Van  Vleeck,  two  of  the  lessors,  had 
disclaimed  any  right  to  the  premises  ;  but  such  disclaimer  was 
not  in  UTiting,  nor  made  to,  or  in  the  presence  of  the  defend- 
[  *  187  ]  ant.  This  evidence  was  overruled  by  the  chief  "*justice,  who 
directed  the  jury  to  find  a  verdict  for  the  phiintiff ;  and  they 
found  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Van  Buren,  for  the  defendant.  Parol  declarations  as  to 
title  to  land,  ought  to  be  received  with  caution.  But  as  there 
was  only  parol  evidence  in  this  case  of  the  existence  of  a  ten- 
ancy, parol  evidence  ought  to  have  been  admitted  to  disprove 
it.     A  tenancy  created  by  parol  may  be  discharged  hy  parol: 

(j)  Ace.  Jackacn  v.  Kissethrack,  10  John*,  R.  336  Brant  v.  Livermortj  Id.  358. 
Jackson  v.  Cary.  16  Johns.  R.  3(2.  Jackson  v.  MUler,  6  Cotten,  751.  S.  C.  6  Wendfil. 
2S8.  But  see  Jackson  v.  Richardsj  id.  617.  Jackson  v.  AitdArson,  4  WendtU,  474 
Vid.  4  Cowenf  587. 

{b)  Svproj  157.  Jackson  v.  De  IValts,  and  note.    Brant  v.  Lvoermort,  ut  sup, 
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And  it  ought  to  have  been  left  to  the  jury  as  a  matter  of  feet  NEWtYORH, 
The  evidenctj  offered  by  the  defendant  was  not  to  show  an  vJJ^li^^J^i^ 
outstanding  title,  but  to  repel  the  evidence  of  tenancy  given     Jackson 
by  the  plaintiff.     Tenancy  or  not,  is  a  matter  of  fact. 

Another  question  is  as  to  the  extent  of  the  recovery  in  this 
case.  One  of  the  defendants  died  since  the  commencement 
of  the  suit.  Though  this^is  an  action  of  trespass,  yet  it  is  to 
try  the  title ;  and  the  title  of  the  deceased  defendant  did  not 
come  in  question.     {Far  v.  Denny  1  Burr.  363.) 

Sudam  and  £.  fVilUams,  contra.  The  first  question  was 
decided  in  the  case  of  Jackson,  ex  dem.  Burr  and  another^  v* 
Shearman,,  (6  Johis.  Bep,  19.)  The  court  said,  that  these 
parol  acknowledgments  or  declarations,  as  to  title  to  real 
properly,  .vere  a  most  dangerous  species  of  evidence  ;  and  if 
admitted,  would  counteract  the  beneficial  purpose  of  the  stat- 
ute of  frauds ;  though  it  was  said  they  might  be  received  to 
show  a  tenancy,  or  to  satisfy  doubts  as  to  a  possession.  .  Here 
the  lessors  had  proved  a  title,  and  also  a  tenancy ;  and  the  de- 
fendant then  offered  to  show  a  title  out  of  the  lessors ;  but 
having  once  acknowledged  a  tenancy,  or  the  right  of  the  land- 
lord, he  never  can  be  allowed  to  set  up  any  other  title.  (1 
(kdnes,  AAA.  3  Johns.  Rep.  504.)  JParoZ  evidence  of  posses- 
sion is  not  sufficient  to  rebut  the  evidence  of  tenancv,  unless 
accompanied  with  some  paper  title,  to  give  color  to  the  right 
of  possession. 

^Per  Ctaiam.  The  lessors  of  the  plaintiff  proved  a  posses-  [  ♦  188  | 
sion  of  the  premises  in  themselves  and  in  those  under  whom 
they  claimed,  for  upwards  of  30  years.  Barent  Vasburgh  was 
In  possession  of  the  premises  as  early  as  1767  or  1768.  He 
died  about  the  year  1777,  and  devised  his  real  estate  to  his 
son  Cornelius  Vosburgh.  He  succeeded  to  the  possession  of 
the  premised,  and  in  1789  sold  them  by  deed  to  John  L.  Van 
Alen,  jun.'  He  took  possf^ssion,  and  used  the  premises  for 
years,  and  then  Isaac  I.  Van  Vieeck  took  possession,  and  was 
in  possession  to  1799.  These  two  last  possessors  are  lessors 
of  the  plaintiff.  In  addition  to  this  strong  proof  of  title,  it 
was  shown,  that  in  1799  the  defendant  said  he  had  taken  the 
premises  of  Van  VUeck^  one  of  the  plaintiffs,  for  one  year; 
and  that  at  another  time  he  offered  to  give  up  the  possession 
to  Van  Alen,  another  plaintiff,  in  the  same  way  he  had  it  of 
Van  Vieeck,  but  that  at  another  time  he  refbsed,  and  denied 
the  right  of  Van  Alen. 

To  meet  this  testimony,  the  defendant  offered  to  show  that 
the  two  lessors.  Van  Alen  and  Van  VUeck,  had  disclaimed 
any  right  to  the  premises;  but  this  disclaimer  was  not  in 
writing,  nor  made  to  or  in  the  presence  of  the  defendant ;  and 
he  offered  further  to  prove,  that  he  had  been  in  the  actual 
possession  of  the  premises  in  his  own  right  for  more  than  30 
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NEW-YORK,  years  before  the  bringing  of  the  suit.     This  testimony  was 

^JJI^^Jf^^  overruled.     Such  a  disclaimer  as  was  here  set  up  could  be  of 

Russell      DO  Validity ;  and  such  evidence,  if  admissible,  would  lead  to 

^-  fraud  and  perjury,  and  be  destructive  of  title  to  property.     (6 

Johns.  Rep,  21.)     The  other  evidence,  which  was  overruled, 

went  to  deny  and  destroy  the  landlord*s  right,  which  a  tenant, 

assuming  him  to  be  a  tenant,  is  not  poi  mitted  to  do ;  (3  Johns. 

Rep.  504.)  but  it  also  went  to  disprove  the  fact  of  any  ten« 

ancy ;  ancl  in  that  view  it  ought  to  have  been  received,  aiid  it 

might  have  been  material.     On  this  single  point,  then,  the 

motion  to  set  aside  the  verdict  is  granted,  with  costs  to  abide 

the  event  of  the  suit. 

Rule  granted. 


[•189]  *D.  Russell  against  T.  Turner,  Sheriff,  &c. 

In  an  action  on  THIS  was  an  action  on  the  case  for  an  escape.  The  cause 
?8h^1§?^?n  was  tried  the  ISth  October,  1809,  before  Mr.  Justice  Spaicer. 
ucape  on  mesne  It  was  proved  at  the  trial,  that  a  capias  ad  respondenfivm^ 
pJ^IScan  re*  ^tumable  the  second  Monday  of  November,  1806,  was  deliv- 
cover  damages  cred  to  the  defendant,  against  one  Abel  Turner,  Sylvester 
bi^ioTb^'ihe  R^seU  and  John  Martin,  at  the  suit  of  the  plaintiff.  AbcJ 
escape,  and  the  Turner  alone  was  arrested  and  held  in  custody  by  the  si  eriff, 

wci  "dlji^^s  »"^  ^^^  ^^^^^  ^^'^  defendants  were  returned  not  found.  The 
as  ihcy  may  plaintiff  produced  an  exemplification  of  the  record  in  the  cLuse, 
tlff"hal*'ru8tain-  W  which  it  appeared,  that  a  judgment  had  been  obtain?  d  in 
cd,  under   all  November  term,  180(5,  on   the  confession  of  Abel  Turner,  for 

mcumslances.    g^j  j^jj^^g  ^^^  3^  ^^^^^^  ^^^    ^^,fjj^jj  ^^^  gjgj^^j  ^j,^  rfoci  Cted 

if  the  plain-  the  20th  December,  1 806.  A  test,  ca,  sa.  was  issued  on  the 
wKi*'compeielu  judgment,  directed  to  the  sheriff  of  Rensselaer^  and  retimed 
securiiy  from  in  November  term,  1807,  "not  found."  The  plaintiff  also 
foJhis  dcK  re-  proved,  by  the  indenture  between  the  defendant  and  L,  Lan- 
Hnquish  it,  after  sin£r,  his  successor  in  office,  that  the  name  of  Abel  Turner 
the  Mc«|?,  the  ^^8  "ot  inserted  among  the  names  of  the  prisoners  delivered 
sheriff,  in'  an  ovcr  to  the  ucw  sheriff;  and  it  was  admitted,  that  he  was  not 
him°may^vaii  delivered  over  by  the  defendant  to  his  successor  in  office. 
himself  of  this  The  defendant  then  proved,  that  about  the  26th  November, 
[i^n  *of"d'£n"  19^»  -^*«^  Turner  was  arrested  at  the  suit  of  the  plaintiff,  in 
aces  *,       and  Washington  county,  while  on  his  way  into  Vermont^  which  wai 

where  the  jury, 
in  such  a  case, 
gave  nominal  aama^ei  only,  the  court  refused  to  set  aside  the  verdict. 

Whether,  if  the  plaintiff  had  retained  the  security  for  the  debt,  the  defendant  could  have  availed  hiob 
self  of  that  fact,  in  his  defence  to  an  action  for  an  escape  f     Dubitatur. 

(«)  Where  a  defendant  arrested  on  mene  procesi  waa  rarrendered  by  hf«  bail,  and  was  permitted  to  go  af 
larfB  within  the  liberties,  on  civing  a  bond  to  the  sheriff,  which  bond  was  afterwards  assigned  to  the  plaintiff, 
it  was  held,  in  an  action  on  the  bond  for  an  escape,  that  tbe  plaintiff  was  entitled  to  reeover  the  whole  debt 
doe  in  tbe  original  auit ;  and  at  least  as  much  as  he  had  actually  lost  by  tbe  escape.  KeUagg  v.  JUamr^^  9 
J0X1U.  JL  300. 
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the  place  of  his  residence ;  Abel  Turner  then  gave  a  cognovit  NEW-YORK, 
for  811  dollars  and  39  cents,  on  which  the  plaintiflf  relinquished  ^J|J^!^*Jfl^ 
to  him  a  tract  of  land  in  Vermont,  which  he  had  received  of      Russkll 
the  plaintiff  as  security,  and  which  a  witness  testified,  the  ^' 

plaintiff  admitted  was  of  more  value  than  the  debt;  and  the 
plaintiff  then  gave  him  a  receipt  in  full  of  all  demands,  ^except       [*  190  ] 
the  suit  in  Rensselaer  county.     It  was  agreed  that  the  execu- 
tion was  to  be  stayed  for  one  year  ;  and  the  plaintiff  said  he 
meant  to  charge  the  sheriff  of  Rensselaer  county. 

A.  Tamer  was  arrested  by  the  sheriff  of  Rensselaer,  and 
gave  a  bond  the  5th  November,  1806,  for  the  liberties  of  the 
gaol ;  when  he  was  arrested,  he  admitted  that  he  owed  the 
plaintiff  about  800  dollars.  He  soon  afterwards  escaped,  and 
went  to  Vermont.  It  was  supposed  there  was  a  mistake  in  the 
name  of  one  of  the  defendants  in  the  writ  on  which  he  was 
arrested,  and  some  evidence  was  offered  to  show  the  fact ;  but 
it  was  considered  by  the  judge  as  wholly  insufficient. 

It  appeared,  that  a  notice  had  been  given  to  the  plaintiff  in 
the  suit  against  A.  Turner  and  others,  on  the  5th  November, 
1806,  to  show  cause  before  the  chief  justice  why  the  defend- 
ant should  not  be  discharged  on  common  bail.  This  evidence 
the  plaintiff  objected  to,  as  inadmissible,  but  the  objection 
was  overruled  by  the  judge ;  who  charged  the  jury,  that  the 
plaintiff  ought  not  to  recover  more  than  the  actual  damages 
which  he  had  sustained,  of  which  the  jury  were  to  judge,  and 
in  the  estimation  of  which  they  had  a  right  to  take  into  consid- 
eration all  the  circumstances  of  the  case.  The  jury  found  a 
verdict  for  the  plaintiff  for  six  cents  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial ;  1 .  Because  the  judge  admitted  improper  evidence ;  2. 
For  the  misdirection  of  the  judge ;  3.  Because  the  verdict  was 
against  evidence. 

Allen  and  Z.  R.  Shepherd,  for  the  plaintiff.  In  actions  for 
an  escape,  on  mesne  process,  the  true  inquiry  is.  What  has  the 
plaintiflTlost?  (Potter  v.  Lansing,  1  Johns.  Rep.  215.  Rau>- 
son  V.  Dole,  2  Johns.  Rep.  454.  Gabel  v.  Perchard,  2  Anst. 
Rep.  522.  3  Anst.  Rep.  676.)  He  is  entitled  to  recover  the 
whole  sum  due  to  him  in  the  original  action.  This  rule  is 
strictly  enforced  against  sheriffs,  who  cannot  avail  themselves 
of  any  circumstances  to  avoid  their  responsibility,  except  the 
payment  of  the  debt,  or  the  insolvency  •of  the  debtor.  The  [•  191  ] 
sheriff  could  not  set  up,  by  way  of  defence  in  this  action,  any 
security  which  the  plaintiff  may  have  taken ;  neither  can  Jie 
avail  himself  of  the  fact  of  giving  such  security,  nor  of  any 
agreement  between  the  parties,  made  after  he  became  liable 
for  the  escape.  There  was  no  evidence  of  any  fraud  on  the 
part  of  the  plaintiff.  No  fraud  was  pretended  at  the  trial ;  nor 
did  the  judge  take  notice  of  any  such  suggestion.  It  does  not 
appear  for  what  cause  Abel  Turner  was  arrested  in  Washington 
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NEW-YORK,  county.  It  may  have  been  for  another  debt.  The  jury  gave 
'Jj^^^J^JJ^  the  plaintifT  mere  nominal  damages ;  when,  by  law,  he  was 
RusftUL      clearly  entitled  to  the  whole  of  his  original  debt. 


V. 


Footf  contra.  The  plaintiff  in  this  action  is  entitled  to  re- 
cover no  more  than  what  he  had  actually  lost,  at  the  time  of 
the  trial.  There  was  no  evidence  of  a  debt  due.  The  cog- 
novit given  under  the  circumstances  of  the  case,  proves  nothing. 
It  was  an  arrangement  between  the  plaintiff  and  defendant  lo 
the  original  action,  solely  for  the  purpose  of  charging  the 
sheriff  with  the  payment  of  the  money,  in  an  action  for  the 
escape.  It  was  a  fraud  on  the  sheriff.  When  the  plaintiff 
has  take(i  real  and  adequate  security  for  his  debt,  tlie  court,  on 
motion,  will  discharge  the  defendant  on  filing  common  bail. 
If  the  plaintiff  chooses,  afterwards,  to  relinquish  his  security, 
he  does  it  in  his  own  wrong ;  he  cannot  resort  to  the  sheriff. 

In  an  action  of  tort^  sounding  in  damages,  a  new  trial  is  not 
granted,  because  the  damages  found  by  a  jury  may  be  thought 
too  little  or  too  much. 

Thompson,  J.,  delivered  the  opinion  of  the  court.     This  is 
an  action  on  the  case,  brought  against  the  sheriff  for  the  escape 
of  a  prisoner,  in  custody  on  mesne  process,  and  the  question 
now  before  the  court  is,  whether  it  was  competent  for  the 
[*192J       sheriff  to  show  that  the  plaintiff  *had,  after  he  knew  of  the  | 

escape,  relinquished  to  the  prisoner  real  security  for  the  debt, 
which  he  held  in  the  state  of  Vermont^  with  a  view  to  recover 
his  demand  from  the  sheriff.  | 

The  true  question  in  cases  of  this  kind  is.  What  has  the  ! 

plaintiff  lost  in  consequence  of  the  escape?  (1  Johns.  Rep, 
223.  2  Johns.  Rep.  454.)  The  jury  are  not  confined  to  the 
exact  damages  in  the  final  judgment,  or  to  the  amount  of  the 
plaintiff's  demand,  but  have  a  power  and  discretion  to  assess 
such  damages  as  they  shall  suppose  the  plaintiff  has  sustained,  I 

under  all  circumstances,     (2  JVils.  295.)     This  is  a  doctrine  I 

well  settled,  both  in  our  own  and  in  tho  English  courts;  and, 
according  to  which,  I  see  no  objection  to  the  competency  of 
the  evidence  offered  in  this  case.  The  value  and  extent  of 
this  security  was  a  proper  subject  for  the  consideration  of  the 
jury,  and  could  the  plaintiff  have  shown  it  to  be  worth  little  or 
nothing,  it  would  not  have  mitigated  the  damages.  As  the 
testimony,  however,  appeared  before  the  jury,  it  was  sufficient 
to  pay  the  plaintiff's  demand.  It  is  admitted  by  the  plaintiff's 
counsel,  and,  indeed,  could  not  be  denied,  that  the  insolvency 
of  the  prisoner,  or  payment  of  the  demand  by  him,  could  bo 
given  in  evidence  in  mitigation  of  damages.  On  what  prin- 
ciple could  this  be  done  ?  None  other,  certainly,  than  to  show 
how  far  the  plaintiff  had  been,  or  was  likely  to  be,  damnified. 
If  the  prisoner  had  deposited  with  the  plaintiff  a  sum  of 
money  to  satisfy  his  demand,  when  ascertained  by  judgment, 
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and  the  plaintiff,  on  discovering  that  an  escape  had  been  made,  NEW-VORK, 
had  surrendered  up  the  money,  could  it  be  doubled  that  the  ^^J^IlJfi^ 
sheriff  might  avail  himsolf  of  it  in  mitigation  of  damages?  Or  Russell 
suppose  the  suit  upon  a  bond  which  was  secured  by  mortgage  ^  ^• 
on  real  property,  and  the  creditor,  on  discovering  the  escape, 
should  discharge  the  mortgage,  would  not  this  circumstance 
be  admissible  in  mitigation  of  damages?  All  these  cases  de- 
pond  on  the  same  principle,  and  necessarily  *result  from  the  [  *  193  ] 
nature  of  the  action,  which  is  given  to  the  plaintiff  by  way  of 
indemnity,  for  the  actual  injury  which  he  sustains  by  reason 
t)f  the  escape ;  and  the  plaintiff  ought  not  to  be  permitted  to 
avail  himself  of  his  own  acts,  or  misconduct,  to  enhance  the 
damages.  The  action  is  founded  in  good  policy,  as  being 
calculated  to  make  sheriffs  vigilant  in  the  execution  of  their 
duty.  But  it  would  be  the  extreme  of  injustice,  to  permit  the 
creditor  to  relinquish  a  security  held  from  the  debtor,  for  the 
purpose  of  charging  the  sheriff.  If  A,  T\tmer  had  actually 
paid  the  money  to  the  plaintiff,  with  .;  ^ ml  propriety  might  he 
refund  it,  and  resort  to  the  sheriff.  '  lis,  according  to  my 
view  of  the  case,  would  be  as  illegal  as  it  would  be  unjust. 
I  know  of  no  principle  of  law  to  warrant  such  a  position.  It 
would  be  permitting  a  man  to  avail  himself  of  his  own  mis- 
conduct, to  the  prejudice  of  another.  The  situation  of  the 
sheriff  is  analogous  to  that  of  a  surety  ;  and  the  law  will  not 
tolerate,  or  endure,  any  connivance  between  the  creditor  and 
princi]>al  debtor,  to  the  prejudice  of  the  surety.  Had  the 
plaintiff  not  relinquished  the  real  Security  which  he  had  in  his 
hands,  for  the  debt,  but  still  held  it,  I  am  not  prepared  to  say 
it  would  have  been  a  complete  defence  for  the  sheriff.  But  I 
am  inclined  to  think,  the  Court  of  Chancery  would  have  com- 
pelled the  plaintiff  to  assign  that  security  to  the  defendant,  for 
his  indemnity.  The  plaintiff  having  put  the  security  out  of 
his  hands,  no  such  relief  can*be  obtained.  And  the  only  mode 
in  which  the  defendant  can  avail  himself  of  the  plaintiff's  mis- 
conduct in  this  respect,  is  in  mitigation  of  damages. 

The  motion  for  a  new  trial  must,  accordingly,  be  denied. 

Spencer,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion.    . 

Rule  refused. 
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NEW-YORK, 

Nov.  1810. 

Jacksoh 

V. 

Rich. 


Jackson,  ex  dent.  Golden  and  others,  against  Rich. 


^Any  matter      THIS  vvas  an  action  of  ejectment,  tried  at  the   Washwgion 

boiie  "joined  in  circuit,  in  Jiine,  1810,  before  Mr.  Justice  Van  Ness. 

whicr^'mirilt      '^^^  plaintiff  claimed  the  premises  for  breach  of  a  covenant 

have       been  contained  in  a  lease,  made  by  Alexander  Colden^  under  whom 

SITi^^co^  the  plaintiff  claimed,  to  James  Hatj,  dated  the  29th  Maich, 

tumee,  most  be  1804,  for  the  term  of  21  years.     The  lessee  covenanted,  for 

caraofbe^'ven  himself,  his  executors,  administrators  and  assigns,  that  if  he 

in  evidence  at  should  transfer  the  lease  to  any  person,  or  desert  the  premise^?, 

'**''*^  any  rent  being  in  arrear,  or  should,  at  any  time  during  the 

term,  suffer  or  permit  more  than  one  family  or  tenant  to  every 

one  hundred  acres,  to  reside  on,  use  or  occupy,  any  part  of 

the  premises,  that  then,  in  every  such  case,  the  lease  should  be 

null  and  void,  &c.     The  farm  demised  contained  105  acres, 

of  which  14  acres  were  in  possession  of  the  defendant.     The 

plaintiff  proved  that,  at  the  commencement  of  the  suit,  the 

premises  were  occupied  by  three  families. 

The  defendant  offered  to  prove  that  on  the  3d  July,  1807, 
and  since  the  issue  was  joined  in  this  cause,  it  was  agreed 
between  the  lessors  and  the  defendant,  by  John  Cowan,  under 
whom  the  defendant  held,  that  the  defendant  should  surrender 
up  the  premises  to  Colden,^ne  of  the  lessors j  and  be  discharged 
and  acquitted  from  all  damages,  costs  and  charges,  to  which 
he  might  be  subject,  in  consequence  of  the  suit,  and  that  the 
said  lessor  should  pay  the  defendant  thirty  dollars,  and  that, 
in  pursuance  of  that  agreement,  the  defendant  did,  by  his  deed, 
on  the  11th  July,  1807,  surrender  and  yield  up  the  premises  to 
Cowan,  who,  at  the  same  time,  did,  bv  his  deed,  grant  and 
surrender  up  the  premises  to  Colden,  which  deed  of  surrender 
[^195]  was  *accepted  and  received  by  Colden,  iic.  This  evidence 
was  overruled  by  the  judge,  who  directed  the  jury  to  find  a 
verdict  for  the  plaintiff;  and  the  jury  found  a  verdict  accord- 
ingly. 
-  A  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 

new  trial.     The  case  was  submitted  to  the  court  without  argu- 
ment 

•  

Per  Curiam,  There  can  be  no  question  as  to  the  forfeit- 
ure of  the  lease.  There  was  to  be  but  one  family  or  tenant 
for  every  100  acres,  and  there  were  three  families  on  the 
premises,  which  contained  only  105  acres.  The  sense  of  the 
court  on  this  covenant  was  before  expressed  in  two  different 
causes,  brought  by  the  same  plaintiff.  (1  Johns,  Rep.  267. 
273.)  The  matter  arising  since  issue  was  joined,  was  properly 
rejected.  Many  terms  of  this  court  had  intervened  since  it 
arose,  and  the  rule  is  well  settled,  that  matter  arising  after 
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issue  joined,  and  good  by  way  of  plea  puis  darrein  continuance^  NEW- YORK, 
must  be  pleaded  without  delay.     The  very  name  and  form  of  ^^]|^^fi^ 
the  plea  show  that  it  must  be  pleaded  as  arising  since  the  last 
continuance,  (a) 

The  motion  to  set  aside  the  verdict  is,  therefore,  denied. 

(a)  It  rests  in  th«*  discretion  of  the  court  to  receive  a  plea  puis  darrein  eon- 
tmniuue^  or  not,  even  after  more  than  one  continuance  between  the  time  that 
the  matter  of  the  plea  arose  and  tlie  coming  in  of  the  plea.  MorguM  v.  Dyer^ 
iO  Johns.  Rep.  1G3. 


*RosE  against  Dickson.  [*196| 

THIS  was  an  action  o(  debt,  on  a  bond,  dated  20th  October ^  '"  a<'t«on  of 
1808,  for  2,174  dollars,  conditioned  to  pay  1,087  dollars,  on  dated°"o^' 
the  1st  November  J  1811,  with  the  interest  thereon  annually.  20,  I8O8,  con- 
The  defendant  pleaded,  1.  Non\$t  factum.  2.  That  at  the  tm'^'^doiiSS; 
commencement  of  the  suit,  there  was  due  and  owing  to  the  ^«  defendant 
plaintiff  a  sum  less  than  400  dollars,  to  wit,  76  dollars  and  9  wL  ^drr^l 
cent3,  and  no  more ;  and  that  the  plaintiff,  at  the  time  of  com-  w^^eed  between 
mencing  the  action,  was  indebted  to  the  defendant  in  the  sum  the  ^defendant 
of  400  dollars,  upon  a  certain  note,  or  agreement  in  writing,  ^^'Mj^.p'J'"*,!^ 
made  the  29th  October,  1808,  by  the  plaintiff  to  the  defendant,  defendant  6S7 
by  which  the  plaintiff  promised,  for  value  received,  to  wit,  in  dollars,  to  be 
consideration  of  the  aforesaid  sum.,  given  by  the  defendant  to  T^^^Noremie^, 
the  plaintiff,  to  deliver  to  the  defendant  sixteen  shares  of  25  JJ^^  ^^  >?* 
dollars  each,  in  the  third  great  western  turnpike  road  com-  gh^id  forbear 
pany,  on  or  before  the  1st  March,  1809,  which  note  was  and  and  give  time 
is  still  due  and  unsatisfied,  and  the  money  due  thereon  exceeds  oTtbe  S^doi- 
the  sum  of  76  dollars  and  9  cents,  due  on  the  bond,  which  said  ]»r'»  iS^^^^ialr 
sum,  or  so  much  thereof  as  may  be  necessary,  the  defendant  and^*  for'^'  such 
sets  off  against  the  said  76  dollars  and  9  cents,  so  remaining  [?''*•  j'^**^ 
due  on  the  bond,  &c.  3.  That  before  the  making  the  bond,  should  pur- 
&c.,  it  was  corruptly,  and  against  the  force  of  the  act  in  such  *^^^.^^^.  ^*« 
case  made  and  provided,  agreed  between  the  plaintiff  and  de-  shalres  oMu^° 
fendant,  that  the  plaintiff  should  lend  the  defendant  687  dollars,  g^*[f4l^d '  &^ 
to  be  repaid  on  the  1st  November^  1811,  with  interest,  and  that  for  400  dollars! 
the  plaintiff  should  forbear  and  give  time  to  the  defendant  to  ^*J"  ^'"^  *^j**» 
pay  the  said  687  dollars,  until  the  1st  November,  1811,  and  for  shanM^  'were 
such  forbearance,  &c.  the  defendant  should  buy  and  purchase  ^^^  only  250 
of  the  plaintiff  16  shares  of  the  stock  of  *{he  third  great  western  [  *  19*7  ] 
turnpike  road  company,  to  be  delivered,  &c.,  at  and  for  the  Aai^AuanTlo 

iuch       cornuit 
agreement,  be  did  purchase  the  said  shares,  &e.,  and  that  the  defendant  executed  the  bond,  as  well  for 
the  G87  dollars  so  lent,  as  for  the  400  dollars,  to  be  paid  for  the  shares  and  for  the  forbearance  of  the  687 
dollars,  &,e. 
Ob  a  demnner  lo  this  plea,  the  bond  was  heU  to  be  osarious  and  \'oid. 
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NEW-YORK,  sum  of  400  dollars,  when,  in  truth  and  fact,  the  true  and  market 
^!^!^^  price  of  the  shares  was  only  250  dollars,  &c.,  and  that  the 
^^"     defendant  should  execute  the  said  bond,  as  well  for  the  said 
sum  of  687  dollars,  as  for  the  payment  of  the  said  400  dollars 
for  the  said  shares  and  the  forbearance,  &c.     And  that,  in  pur- 
suance of  such  corrupt  agreement,  &c. 

To  the  second  plea,  the  plaintiff  replied,  that  he  tendered  to 
the  defendant  the  sixteen  shares  of  the  turnpike  stock,  on  the 
day,  &c.,  but  the  defendant  then  and  there  refused  to  receive, 
&c.,  and  was,  and  is,  ready  and  willing  to  deliver  to  him  the 
said  shares,  &.c. 

To  the  third  plea,  the  plaintiff  demurred  specially,  and  the 
defendant  joined  in  demurrer ;  and  the  same  was  submitted 
to  the  court  without  argument. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  truth 
of  the  facts  stated  in  this  plea  is  admitted  by  the  demurrer,  an<i 
the  question  then  arises,  whether,  the  sale  of  the  stock  being 
merely  colorable,  the  contract  is  not  founded  in  usury.  Each 
share  of  the  stock  is  admitted,  by  an  endorsement  upon  the 
pleadings,  to  be  of  the  nominal  value  of  25  dollars ;  and  this 
feet,  independently  of  such  admission,  is  necessarily  inferrible 
from  the  plea.  The  plea  expressly  avers,  that  the  shares  stip- 
ulated to  be  transferred  by  the  plaintiff,  were  worth  but  two 
hundred  and  fifty  dollars,  and  that  it  was  corruptly  and  usuri- 
ously  agreed,  that  the  defendant  should  take  them  at  their 
nominal  value,  being  400  dollars ;  and  this  sum,  together  with 
687  dolkirs  in  money,  is  the  amount  of  the  bond  upon  which 
this  suit  is  brought. 

Upon  this  statement  of  facts,  there  can  be  no  doubt  that  the 
bond  is  void.  The  cash  lent  to  the  defendant  was  upon  the 
ground  that  the  defendant  should  pay  nearly  double  the  real 
value  of  the  stock,  and  interest  is  reserved  upon  the  whole 
[  *  198]  amount.  Whether  this  was  a  *bona  fide  sale  of  the  stock,  or 
colorable  only,  is  a  fact  which  the  plaintiff  may  put  in  issue  if 
he  pleases ;  and  it  is  for  the  jury  to  decide  upon  it.  (a)  If 
they  find  that  it  was  a  fair  sale,  then  the  defendant  may  be 
liable  to  pay  the  whole  amount  of  the  plaintiff's  demand  ;  but 
if,  on  the  contrary,  they  shall  be  of  opinion  that  the  transfer 
of  the  stock  was  a  mere  device,  to  obtain  an  extravagant  and 
unlawful  interest,  the  bond  is  usurious,  and,  consequently, 
void.  (J)     {Tate  v.  WiUiams,  3  Term  Rep.  538.    Doe,  exdem. 

(a)  Whether  usury  or  not,  is  a  question  of  fact  for  the  jurj  to  decid«.  Smith 
V.  Brush f  8  Johns.  Rn.  84.  But  see  Levy  v.  Gadsbyf  3  Cranch,  180.  JV.  Y. 
Firemen  Ins.  Co.  y.  Ely,  2  Cowen^  678. 

(ft)  "  If  the  evidenoe  before  the  jury  exhibited  a  transaction,  the  substance  of 
which  tPOff  to  borrow  on  the  one  part  and  Itnd  on  the  oUier,  at  a  greater  rate  of 
interest  than  seven  per  cent,  per  annum,  and  if  this  entered  into  the  concoction 
of  the  bargain,  then,  undoubtedly,  the  transaction  was  usurious/'  Per 
Spencer.  J.,  deliyering  the  opinion  of  the  court  in  DunhaAi  v.  Dey,  13  Johns* 
Rep.  45.  Vid.  Rice  ▼.  Mather,  3  WendeU,  62.  Bank  of  Utica  t.  Wa^er,  9 
Cowen;  71S. 
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Davidsofi,  Et*r.,  y,  Barnard,  Assignee,  SfC.   1   Esp.  Rep.  11.  NKW-yoRK, 

Moore  v.  Battie,  Ambler,  311.)     There  must  be  judgment  for  ^^'''  '®-*^- 

the  defendant,  with  leave  to  the  plaiotifi*  to  withdraw  the  de-  blanchabd 

murrer,  and  take  issue  on  the  plea.  „  ▼• 

'^  Richly 

Judgment  for  the  defendant. 


Blanchakd  against  Richly. 

IN  ERROR,  on  certiorari  from  a  justice's  court.  in  an  action 

Richly  sued  Blanchard  in  the  court  below,  in  an  action  of  J>«ft>reaiusuce, 

r     /.  •  tne     dereodant 

assumpsit,  for  work.  is  not   entitled 

The  defendant  below  pleaded  a  former  trial,  for  the  same  to  a  »«>»»*«^»  t>e- 
cause  of  action,  before  the  same  justice.  The  justice,  m  his  is  not  returned 
return,  stated,  that,  knowing  the  facts  of  the  fonner  trial,  and  *\lJj^d^fof  tS^ 
that  he  had  nonsuited  the  plaintiff,  he  declared  the  nonsuit  to  ai ;  but  another 
be  no  bar.  The  defendant  then  pleaded  payment,  and  de-  ?J^  "Sd^ 
manded  a  venire,  wiiich  was  issued,  and  delivered  to  the  de-  tiie  defendant 
fendant.  The  cause  was  adjourned,  and  on  the  day  of  adjourn-  ^^^  "another 
ment,  the  parties  appeared  ;  but  no  jury  came,  nor  was  the  ««»>«,  but  goes 
venire  returned.  The  defendant  demanded  a  nonsuit,  unless  ***  ^^^  *^***'* 
the  jury  appeared  ;  *but  this  was  overruled,  and  the  defendant  I  }^^] 
did  not  request  another  venire.  The  justice  proceeded  to  try  the  a  walver^or'the 
cause,  and  gave  judgment  for  the  plaintiff,  for  6  dollars  and  costs.  **!»!. **3^J"/y\ 

rr.!  'J  Where  the  de- 

The  errors  a^^signed  were,  fendani  pleaded 

1.  The  defendant  having  pleaded  a  former  trial,  the  justice  IV /**'"}?'  ^^ 
had  no  right  to  overrule  the  plea  for  any  cause  not  proved,  but  josUce  for**Se 
resting  in  his  own  knowledge.  «w««  ««»»•  o' 

2.  That  a  venire  having  been  issued,  the  justice  could  not  j^sti^V  ^ted, 
afterwards  proceed  to 'try  the  cause.  from  his  knowi- 

^  ^  etife,  that  the 

plaintiflr      was 

Per  Curiam.  The  application  of  the  defendant  was  to  non-  nonsuited  at 
suit  the  plaintiff  on  account  of  the  venire  not  being  returned.  '2^^  and*™ti 
This  motion  was  rightly  overruled.  The  default  would  not  it  ^  no  bar, 
entitle  the  defendant  to  have  the  plaintiff  nonsuited.  Another  ^SfcWnttdeif; 
venire  might  have  been  issued,  within  the  case  of  Day  and  the  statement, 
WUher;  (2  Caines,  137.)  (a)  but  this  the  defendant  did  not  J^'X^f  Md"*^; 
ask.  and  his  proceeding  to  trial  would  be  considered  a  waiver  be  concluded  at 

rA'ii^*/i\  to  the  &ct. 

of  a  trial  by  jury,  [u) 


waived  or  failed  to  assert  at  the  proper  period.  Vid.  Kilmort  v.  Budam.  infra,  flW 
le^nofcy  V.  Stoddard,  infra,  M7.  Co<m  v.  Bnyd^,  19  John$.  Rep.  384.  And  if  a  pwty 
Invtnf  the  means  of  defence  in  bis  power,  neglect  to  use  them,  he  is  for  eref  precluded 
i  JchMM.  Rm.  610.  ^^ 
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NEW-YORK,      With  respect  to  the  other  objection,  it  is  true,  the  justice 

^^J^][;Jfi^  could  not  make  any  facts  within  his  own  knowled^  the  basia 

Hjcnlow      of  any  judicial  decision.     But  on  the  defendant's  interposing 

V'  the  plea  of  a  former  trial,  the  justice  answered,  that  the  former 

vojiABD.     ^^j^j  ^^^  before  him,  and  it  was  only  a  nonsuit,  which  would 

not  be  a  bar  to  this  action.     The  defendant  did  not  deny  the 

statement  made  by  the  justice.   He  must,  therefore,  be  deemed 

to  have  admitted  that  the  former  trial,  which  he  had  pleaded, 

was  one  in  which  the  plaintiff  was  nonsuited ;  and  if  so,  the 

5'ustice  was  correct  that  it  was  no  bar  to  the  present  suit, 
fudgment  must,  accordingly,  be  affirmed. 

Judgment  affirmed. 


[*200]  *Henlow  against  Leonard. 

blforea'jS  IN  ERROR,  on  certiorari  from  a  justice's  court, 
wu  tried  by  a  Leonard  brought  an  action  of  assumpsit  against  Henlow^ 
ih7uJyhad  rS  before  a  justice  of  the  peace.  The  defendant,  after  issue 
lired  to  deiibe-  joined,  demanded  a  trial  by  jury ;  and  after  the  jury  had  re- 
verdici*"  Uiey  ^'''^^  ^^  cousidcr  ou  a  vcrdict,  they  sent  the  officer  to  the  jus- 
sciii  to 'the  jus-  tice,  requesting  that  one  of  the  witnesses  who  had  been  sworn 
iha?  '^"**w?t?  *"  ^^®  cause  might  be  sent  to  them,  or  that  they  might  come 
uess  who  had  before  the  justice,  for  the  purpose  of  asking  the  witness  some 
I'ToT^n^'^tllJ  further  questions.  The  justice  asked  the  plaintiff  and  defend- 
rause,  might  be  ant  if  they  would  go  with  him  to  the  jury,  or  have  the  jury 

©r'  that  ^they  ^"^  ^^^  ^^^'^  court,  to  be  Satisfied  by  the  further  examination 
might  come  in-  of  the  witucss.     The  defendant  said  he  would  have  no  more 

dV to'lUk  xb^  ^^  ^^  ^^^^  ^^^  ^"'^  y  *"^  ^^^  justice  told  the  plaintiff  it  would 

witneM    some  be  proper  that  the  jury  should  question  the  witness,  and  accord- 

tlie  justice  wk^  ^"sV  permitted  the  witness  to  go  into  the  room  where  the  jury 

ed  the  parties  were  Sitting,  and  the  justice  stood  at  the  door  until  the  jury 

Iro  io*ihelury  ^*^  examined  the  witness,  and  then  retired  with  the  witness. 

that  the  wiuness  The  jury,  after  some  time,  came  into  court,  and  found  a  verdict 

Slimed  and  Si  ^®'  ^  dollars  and  89  cents,  in  favor  of  the  plaintiff,  and  the 

defendant    re-  defendant,  in  open  court,  declared  himself  satisfied  witli  the 

[UsUci  ^niu*  verdict ;  and  the  justice  gave  judgment  on  the  verdict. 

led  the  witness 

jCry^roSlr,  i^d  ^^^  Curiatti.  There  is  no  question  in  this  case  ^  to  the 
siood  at'  the  justicc  and  merits  of  the  verdict.  The  plaintiff  in  error  con- 
i^98  exwlbJd*  tends  that  there  was  an  irregularity  in  the  justice's  going  with 
and  then  retired  the  witness  to  the  jury,  at  their  request.  But  as  this  appears 
^  •  'SSd  ^  to  have  been  done  openly,  after  notice  to  the  parties,  and  as 

jury  afterwards 

came  into  court  and  found  a  verdict  for  the  plaintiff ;  this  was  held  not  to  be  a  sufficient  trrcgularitj  1*^ 

•ot  aside  the  verdict. 
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we  may  fairly  presume,  in  their  presence,  there  was  no  ground  new-york, 
of  complaint.  The  case  of  Thayer  v.  Van  Fleet  (5  Johns.  Rep.  JI^I;J!i^ 
111.)  bears  strongly  on  this  point.  We  are  of  opinion  that  ThTpeopm 
the  judgment  ought  to  be  affirmed.  v- 


Judgment  affirmed,  (a) 

(a)  Vid.  Bujui  v.  Croul,  tO  Johns.  Rep.  239.  Taylor  v .  hetsfordj  IZ  Johns.  Rep. 
4S7.  Blackley  y.  Sheldon^  supra,  32.  et  not. 


*The  People  against  Babcock.  r*201 1 

THE  defendant  was  convicted  at  an  Oyer  and  Terminer ^  held  To  eonstitate  a 
in  Oneida  county,  in  June  last,  of  a  cheat.  The  indictment  ^^^  i^dic'abfe 
stated,  that  one  R%ifus  Brovm  and  Ira  Dickinson  had  obtained  offence  at  com 
a  judgment  before  one  of  the  justices  of  the  peace,  in  and  for  the  be^^sucrii  fraod 
county  of  Oneida^  against  Babcock,  and  that  the  said  Babcock,  as  would  affect 
being  an  evil  disposed  person,  on  the  4th  of  Av^ust,  1807,  at,  JJde^l^'i^onX^ 
dLC,  falsely,  fraudulently  and  deceitfully,  and  by  false  arts,  common  pm- 
colors  and  pretences,  did  obtain,  acquire,  and  get  into  his  ^JJJJ  aj^M?- 
hands  and  possession,  of  and  from  the  said  Rufus  Brown,  who  asbyusing^faise 
was  a  partner  with  the  said  Dickinson,  a.:d  had  a  joint  interest  JJ^'^%,  *^^ 
with  the  said  Dickinson  in  the  said  judgment,  a  certain  paper  false  tokens,  or 
writing,  being  a  receipt  for  eighteen  dollars,  and  discharge  ac^Mplractto 
of  the  said  judgment  in  the  words  and  figures  following:  "Mr.  cheat.  \Vhere 
Reuben  Leavenworth,  Esquire,  Sir,  I  have  received  of  Oliver  ^^^^  \^^i 
Bttbcock  eighteen  dollars,  for  that  judgment  obtained  before  B.,andB.came 
you,  in  favor  of  Rufus  Brovm  and  ira  Dickinson,  and  wish  you  {^  wouW^'seuie 
to  discharge  the  same  by  the  said  BabcocVs  paying  the  cost,  it,  by  paying 
Utica,  August  4th,  1807.  Rufus  Brown  f'  under  color  and  SiTgiving^i 
pretence  that  he,  the  said  Babcock,  would  then  and  there  pay  note  for  theresi- 
ten  dollars  in  cash  immediately  towards  the  said  judgment,  and  J^^w  a^l** 
give  his  note  for  the  residue  immediately,  and  under  pretence  ccipt  in  fiili  m 
that  he  had  the  money  in  his  pocket ;  and  that  the  said  Babcock  f^i^^if^ 
did  then  and  there  fraudulently  and  unlawfully  carry  off  the  B.  got  posses- 
said  paper  writing  without  paying  the  said  ten  dollars,  which  JSpt**'^\Siiboui 
he  pretended  that  he  was  then  and  there  ready  to  pay,  and  paying  the  mon- 
without  g  ving  his  note  for  the  residue  as  aforesaid,  with  an  l^^  Sote^anf 
intent  to  deceive  and  defraud  the  said  Rufus  BrovjUj  and  also  the  indictment 

charged  him 
inth  having  obtained  the  receipt  falsely,  fraudulently  and  deceitfully,  and  under  false  acts,  colors  and 
prcicnrcs,  and  un<ler  pretence  that  he  had  the  money  in  his  pocket,  and  would  pay  it  immediately,  and 
give  his  no'e  for  ihe  residue,  it  was  held  that  there  was  no  /Mat  token,  but  only  a  false  assertion,  ana  thai 
an  indictment  would  not  lie.  (a) 

(a)  PeapU  v.  JtfrOfr,  14  Johu.  R.  371.  aiec.    The  statate  making  It  penal  to  obtain  moBef,  ite.  on  fUstf 
pretences,  vid.  9  R.  S.  677.  ■.  93.  has  eitended  the  common  law  oflrence,and  introduead  a  new  rale  of  law 
Pfpte  V.  Jokmgon^  13  Johns.  993.    Lambert  v.  The  PeefU,  9  Ce/wem,  578. 
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NEW-YORK,  the  said  Ira  Dickinson,  of  the  *nioney  due  by  virtue  of  the 
^JU^^Jf^^  judgment  aforesaid,  to  the  great  damage,  (fee. 

The  People 

Z'r^nr  Gold  moved  in  arrest  of  judgment,  on  the  ground  that  the 

offence,  as  charged,  was  not  indictable  at  common  law.  Words 
or  assertions,  however  artful  and  false,  if  unaccompanied  with 
such  visible  and  false  tokens  as  may  affect  and  deceive  the 
public  at  lar^e,  will  not  amount  to  an  indictable  offence.  In 
the  case  of  ITie  King  v.  Wheathy,  (2  Burr.  1125.  See  Bex  v. 
Young,  3  Term  Bep.  104.  6  Mod.  42.  Saycr,  146.  1  East's 
Bep.  185.  2  Stra.  866.  6.  Term  Bep.  565.)  Lord  Mansfield 
heid  that  the  offence,  to  be  indictable,  must  be  such  a  one  as 
affects  the  puilic;  as  if  a  man  uses  false  weights  and  measures, 
and  sells  by  them,  or  uses  them  in  the  general  course  of  his 
dealings ;  so  if  he  defrauds  another,  under  false  tokens ;  for 
these  are  deceptions  against  which  common  prudence  cannot 
sufficiently  guard.  Mr.  East,  (2  East's  C.  L.  816—834.)  in  his 
Treatise  on  the  Crown  Law,  has  adopted  this  distinction  between 
such  frauds  or  cheats  as  are  indictable,  and  such  as  are  not. 
He  has  examined  all  the  cases  on  the  subject,  and  shown  most 
clearly,  that  a  private  cheat,  though  accompanied  with  false 
assertions',  is  not  indictable.  He  has  laid  down  a  rule,  ex- 
tracted from  a  confused  mass  of  cases,  which  will  furnish  an 
easy  and  sure  guide  in  regard  to  such  offences. 

Van  Vechten,  Attorney  General,  and  JV.  Williams,  contra. 
Since  the  statutes  relative  to  obtaining  money  or  goods  by 
false  tokens,  or  under  false  pretences,  there  are  very  few  frauds 
that  do  not  come  within  the  purview  of  that  statute.  For  this 
reason,  we  find  very  few  modern  cases,  of  indictments  at  com- 
mon law  for  such  cheats.  But  indictments  in  cases  like  Uie 
present  are  to  be  found  in  the  more  ancient  books,  and  are 
8upf)orted  by  the  principles  laid  down  by  some  of  the  best 
elementary  writers. 

Hawkins  {Haick,  P.  C.  c.  71.  s.  1.)  says,  those  cheats  "which 
are  punishable  at  common  law,  may,  in  general,  be  described 
to  be  deceitful  practices  in  defrauding  or  endeavorini]^  to 
[*203j  defraud  *another  of  his  own  right,  by  means  of  some  artful 
device,  contrary  to  the  plain  rules  of  common  honesty ;  as  by 
playing  with  false  dice,  or  by  causing  an  illiterate  persr  n  to 
execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him  in 
words  different  from  there  in  which  it  was  written,"  &c. 

lilackstone  (4  Comm,  157.)  classes  cheating  among  ofl'ences 
against  public  trade,  which  are  indictable ;  and  he  says,  "  Any 
deceitful  practice,  in  cozening  another  by  artful  means,  whether 
in  matters  of  trade  or  otherwise,  as  by  playing  with  false  dice, 
or  the  like,  is  punishable  with  fine,  imprisonment  and  the 
pillory." 

Comyn,  (4  Com.  Dig.  554.  Justices,  B.  32,  33.)  in  his 
Digest,  says,  "  Justices  of  the  peace  may  inquire  of  any  thing 
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done  to  ibe  fraud  or  deceit  of  another ;  as  if  a  man  read  a  N£W-york, 
writing  to  an  illiterate  persoD,  in  other  words  than  those  in  v^^^^^J^i^ 
which  it  is  written,  by  which  means  he  seals  it."  (1  Sid,  tuk  Pboplb 
312.  431.)  ^^^^^^ 

Lord  Holt  {Omb.  16.J  said,  "that  all  cheats  and  abuses  of 
tradesmen  are  indictable."  And  in  Hex  v.  WheatUy^  WiU 
mot^  J.,  said,  "  that  where  false  tokens  are  produced,  or  such 
methods  taken  to  cheat  and  deceive,  as  people  cannot,  by 
ordinary  care  ahd  prudeiice  be  guarded  against  it,  is  an  in- 
dictable offence." 

In  the  case  of  The  Quee^t  v.  Crisp^  (6  Mod.  175.)  an  in- 
dictment was  held  to  lie  for  tearing  an  account,  after  it  was 
signed  and  settled  ;  and  the  indictment  charged  that  A»  got  it 
into  his  hands  per  falsas  et  sinistras  insinuationeSyBud  vi  et 
armis  tore  it,  &c.  A  motion  was  made  in  that  case  to  quash 
the  indictment,  because  it  was  b.  private  offence,  but  the  court 
denied  the  motion. 

In  the  case  of  The  Q^ueen  v.  Mackerty  and  another^  (2  Lord 
Raym,  1 179.  6  Mod.  201.  S.  C.  NoyU  Re^.  103.)  the  defend- 
ants were  indicted  for  selling  wine  for  Lisbon  wine,  when  ft 
was  not ;  one  of  them  pretending  to  be  a  wine  merchant  and 
a  dealer  in  Lisbon  wine^  when  he  was  not,  affirmed  it  to  be 
Lisbon  vnne,  and  obtained  from  the  party  a  quantity  of  hats  ; 
and  the  indictment  was  held  to  lie.  The  court  said  there  was 
enough  set  out  *in  the  indictment  to  show  the  defendants  to  be  [  *  204  ] 
dieats.  Mr.  East  treats  this  as  a  case  of  a  conspiracy ;  but 
there  is  nothing  in  the  indictment  to  warrant  that  assertion. 
(O.  Circ.  Ass,  270.)  He  thinks  the  indictment  must  be  for 
a  conspiracy,  or  for  using  false  public  tokens,  as  false  dice, 
fake  measures,  &c.,but  in  the  cases  he  has  cited,  it  is  declared 
that  false  dice  or  false  tokens,  &c.,  may  be  adopted  as  different 
modes  of  cheating.  Independent  of  the  statute,  an  indictment 
would  lie  at  common  law  for  cheating  Wxlh  false  tokens^  though 
not  for  fcdse  pretences,  (3  Inst,  133.  4  Bi.  Comm.  159,  160.) 
In  regard  to  the  former,  the  statute  of  33  Hen.  VIII.  merely 
authorized  corporal  punishment  to  be  inflicted ;  but  it  was  be* 
fore  punishable  by  fine  and  imprisonment.  It  is  true,  no  in- 
dictment lies  for  a  cheat  effected  by  a  bare  naked  lie ;  and 
such  are  the  cases  cited  by  East^  in  support  of  his  doctrine  ; 
but  it  is  otherwise,  where  there  is  an  artful  contrivance,  against 
which  common  prudence  could  not  well  guard.  There  are 
precedents  of  indictments  also  to  be  found  in  cases  similar  to 
the  present  (Dog,  Cr.  Cir^  Comp.  288.  King  v.  Jonesj  1  Leach, 
161.) 

Per  Curiam.    Lord  Kenyon  said  that  the  case  of  the  King   « 
y.  Wheatky   (2  Burr.  1125.)  established  the  true  boundary 
between  frauds  that  were,  and  those  that  were  not  indictable 
at  common  law.     That  case  required  such  a  fraud  as  would 
affect  the  public;  such  a  deception  that  conmion  prudence 
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NEW  YOhK,  and  care  were  not  sufficient  to  guard  against  it,  as  the  using 
.J^^^}^^  of  false  weights  and  measures,  or  false  tokens,  or  where  there 
Tbs  Psoplx  was  a  conspiracy  to  cheat.    Thus  in  the  case  of  Jones,  (1  Salk. 
^   ^'  379.)  who  obtained  money  of  A,,  pretending  to  have  a  com- 

mand from  J?.,  whereas  B.  did  not  send  him  ;  but  as  he  came 
with  no  false  token,  it  was  held  not  to  be  indictable.  The 
offence  was  nothing  more  than  telling  a  lie.  So  in  the  case  of 
The  King  v.  Lara,  (6  Term  Rep.  565.)  the  defendant  pot  peg- 
session  of  certain  lottery  tickets,  the  property  of  A.,  pretending 
that  he  wanted  to  purchase  them,  and  he  delivered  to  A.  a 
L  *^5  J  fictitious  order  on  a  *banker,  knowing  that  he  had  no  authority 
to  draw  it,  by  means  of  which  he  got  possession  of  the  lottery 
tickets.  On  the  argument  in  arrest  of  judgment,  it  was  admit- 
ted, that  as  this  was  a  fraud  upon  a  private  mdividual,  the 
prosecutor  must  show  that  the  fraud  was  effected  by  means  of 
a  false  token,  as  well  as  a  false  pretence,  and  one  of  such  a 
nature  as  that  ordinary  prudence  could  not  guard  against  it. 
The  counsel  for  the  crown  contended,  that  the  false  pretence 
was  the  alleged  wish  to  purchase,  and  the  false  token  was  the 
order.  But  the  court  said  that  there  was  no  false  token  ;  that 
it  would  be  ridiculous  to  call  the  check  a  false  token,  and  that 
^  all  depended  upon  the  credit  due  to  the  defendant's  assf'.rtion, 

and  the  judgment  was  arrested. 

In  the  present  case,  we  search  in  vain  for  the  false  toJcen. 
There  was  nothing,  beyond  the  defendant's  &1se  assertion  that 
he  was  ready  to  pay  the  judgment.  There  was  not  even  the 
production  of  either  note  or  money ;  and  common  prudence 
would  have  dictated  the  withholding  of  the  receipt  until  the 
money  was  paid  and  the  note  drawn.  To  support  this  indict 
ment  would  be  to  overset  established  principles. 
The  judgment  must,  therefore,  be  arrested. 

Judgment  arrested. 
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NEW-TORK. 

Nov.  1810 

Howard 

Howard  against  Easton.  EjJiov. 

IN  ERROR,  from  the  Court  of  Common  Pleas  of  Oneida    Aconiractfer 

COUIUy.  ...  .      Iiveryofthei»<». 

Easton  brought  an  action  of  assumpsit  against  Howard,  in  utwm  of  land, 
che  court  below.     The  declaration  stated,  *that  on,  &c.,  at,      [  •  206  ] 
4&C.,  a  certain  conversation  was  had  between  the  parties,  relative  ~{J*^'^"*' 
to  the  sale  of  the  possession,  and  improvements  made  by  the  mustbeinimi- 
plaintifF,  of  a  tract  of  150  acres  of  land,  in  lot  No.  3,  in  the  JJ^^"  jJJ^|£ 
Oriskany  patent,  in  which  conversation  it  was  then  and  there  siatuteoffrands. 
agreed,  that  in  consideration  that  the  plaintiff  promised  and  ^^yj^  ^ 
agreed  to  sell  and  deliver  up  to  the  defendant,  the  possession  dence  of  title i 
and  improvcinents  made  by  tlie  plaintiff  on  the  said  lot  of  land,  ^-^i^^^^ 
<bc.,  he,  the  defendant,  then  and  there  undertook  and  promised  iiith6ttatiito.(aj 
to  pay  the  plaintiff  sixty  dollars,  unconditionally,  and  the  fur- 
ther sum  of  forty  dollars,  pn  condition  that  a  certain  ejectment 
then  depending  in  the  Supreme  Court,  against  Boston,  at  the 
suit  of  Jackson,  ex  dem.  Gephard  and  others,  should  not  be  de- 
cided against  Easton.    The  plaintiff  averred,  that  in  pursuance 
of  the  said  contract,  he  afterwards,  to  wit,  on,  &c.,  delivered 
up  to  the  defendant  his  possession  and  improvements,  on, 
&c. ;   and  further  averred,  that  the  said  suit,  &c.,  was  not 
decided  against  the  plaintiff,  but  that  a  judgment  of  nonsuit 
was  entered  in  August  term,  1809,  against  the  plaintiff  in  that 
«uit,  yet  the  defendant,  &c. 

The  defendant  pleaded  non  assumpsit. 

At  the  trial,  in  the  court  befow,  the  plaintiff  offered  witnesses, 
to  prove  the  contract  stated  in  the  declaration,  it  being  admit- 
ted that  there  was  no  note  or  memorandum  of  the  agreement 
in  writing.  The  defendant  objected  to  any  parol  evidence 
of  the  contract;  but  the  court  overruled  the  objection;  and 
adn^itted  the  parol  proof  of  the  contract ;  and  the  jury  found 
a  verdict  for  the  plaintiff.  A  bill  of  exceptions  was  tendered 
to  the  opinion  of  the  court  below,  on  which  a  writ  of  error  was 
brought  to  this  court. 

The  cause  was  submitted  to  the  court  without  argument. 

Per  Curiam.     Here  was  an  agreement  to  sell  and  deliver         ^ 
possessian,  as  well  as  the  improvements  upon  land ;  *and  pos-       L    *^  *  J 
session  must  be  considered  as  an  interest  in  land,  within  the 
meaning  of  the  statute  of  frauds,  so  as  to  render  the  contract 

{a)  Rtrt  a  promise  to  pay  for  improotments  merely,  ihougli  by  parol,  is  not  within  the 
Matote.  Fner  v.  Hardenbergh,  5  Jokna.  R.  S72.  Benedict  ▼.  Beebee,  11  Johna.  R.  14d. 
Li>wer  ▼.  Wintertf  7  Cowen^  263.  But  if  tlie  consideration  of  the  promise  is  partly 
within  the  statute,  it  will  invalidate  the  whole  contracU  Van  AUtyne  v.  WimpU,  o 
Cowen,  i&L 
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NEW-YORK,  void,  as  not  having  been  reduced  to  writing.     Possession  in 
Nov.  1810.     priff^a  facie  evidence  of  title,  and  no  title  is  complete  without  it 


KowLKT      The  judgment  below  must,  therefore,  be  reversed. 

Judgment  reversed. 


V. 


Rowley  against  R.  Stoddard,  jun.,  who  is  impleaded 

with  Stoddard. 


Wbere  two 


are 


bound  joint-      THIS  wBfi  an  action  of  debt ,  on  a  judgment  obtetined  in  the 

jyand  several-  state  of  VermOftt, 

«Be*Scha^8  The  defendatit  R.  Stoddard,  jun.  was  arrested  on  a  c<tp.  ad 
both  5  but  a  resp.  ai)d  the  other  defendant  relumed  not  found.  The  defend- 
one^dTtbe  cSii-  ^^^  pleaded  fdl  debet,  with  notice  that  he  should  give  in  evi- 
rora  not  to  sue  dence,  at  th6  trial,  that  he  was  an  infimt  at  the  time  the  note 
dhchJ^  the  ^^  made,  6n  which  the  judgment  was  obtained. 
otheroSigorja  The  cause  was  Iried  at  the  Albany  circuit,  Ajnil,  1810, 
SJStlSeatech!  before  Mr.  Justice  Thompson. 

meal     release      By  the  rccord  of  the  judgment,  produced  at  the  trial,  it 
^f   to  di^  appeared,  that  it  was  rendered  the  24th  February,  1806,  for 
charge  both.  A  183  dollars  damages,  and  36  dollars  and  60  cents  costs;  that 
giveiT*  tp*  one,  the   actiou  was  on  a  note  made  by  the  defendant  the  21st 
on Wsoajrnient  April,  1603,  for  200  dollars,  payable  in  two  years;  that  the 
reiease^'o"  the  defendant  pleaded  the  general  issue,  and  gave  notice  that  he 
other    debtor,  should  give  in  evidence  the  infancy  of  J?.  Stoddard ,  jxin.;  and 
Appearance  in  the  jury  fouud  a  verdict  for  the  plaintiff. 
»  •"•^  Jj.«»r««      It  was  proved,  that  on  the  30th  Janu^iry,  1806,  a  person, 
to  noUce!*^*"'^  as   agent  of  the  elder  Stoddard,  went  to   Vermont  to  settle 
r  ^  208 1      ^ith  the  plaintiff,  the  suit  having  been  commenced  *there  by 
an  attachment  of  the  property  of  the  elder  Stoddard.    A  settle- 
ment was  accordingly  made,  and  100  dollars  were  paid,  on 
which  the  plaintiff  gave  a  receipt  in  full  of  all  demands  against 
the  elder  Stoddard,     It  was  agreed,  at  the  time,  that  the  plain- 
tiff might  proceed  in  his  suit,  for  the  purpose  of  having  the 

(a)  Ace.  Cattkill  Bant  v.  MatengeTf  9  Cowetiy  37.  Batik  of  Chenango  v.  Osgood, 
4  Wendell f^Ol.  The  remark  of  the  court  in  Jaektott  v,  Btackhouttf  1  Cmtenj  ISS.  thnl 
a  covenant  not  lo  sue  operates  ^  a  release,  contemptated  a  covenant  wiih  all  tne  partita 
liable  to  be  sued.  In  Phelps  v.  Johnson^  8  Johns,  R.  54>.  though  both  the  parties  liable  to 
suit  were  not  parties  to  the  covenant,  yet  the  person  not  named  was  looked  upon  by  the 
court  in  the  lirht  of  a  cestui  que  trust,  whose  eouitable  interest  they  were  bound  to  protect, 
and  for  who^e  oenefit  the  covenant  was  made.  Bank  of  Chenango  v.Osgoxi,^  Wendell  fili, 
A  covenant  never  to  sue  a  sole  obli^r  is  pleadable  in  bar  to  prevent  circuitj^  of  action  3 
but  such  a  covenantybr  a  given  time  is  a  mere  promise,  and  cannot  be  nk  aded  in  an  action 
on  this  bond,  the  remedy  of  the  pnrt  v  beine^  by  suit  00  the  covenant.  C^  tndler  v.  HerritJk, 
Id  Johns.  R.  129.  Wtnans  v.  thUton,  b  Wendell,  471.  A  covenant  not  to  sue  a  prior 
endorser  operates  as  a  release  to  the  subsequent  endorsers.  Broun  v.  WiOicms,  4 
WendeU,  360. 
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property  attached  sold,  and  that  no  defence  was  to  be  made  to  fiEW-YORK, 
the   suit.     Stoddard,  jun.,  being  present,  it  was  questioned  v^^ll^fj?, 
whether  he  was  of  age  when  he  gave  the  note ;   and  he  then,      Ruwlst 
being  of  full  age,  agreed  to  pay  100  dollars,  being  the  half  of  ^* 

the  rent  of  a  farm,  for  which  the  note  was  given.     It  was      ^o"^^-^*^' 
proved  that  30  acres  of  wheat  had  been  attached ;  and  that, 
in    October,    1809,  the   plaintiff  admitted   he   had  received 
whep.t  enough  to  pay  the  rent  due;   the  wheat  belonged  to 
Stoddard^  jun.,  who  promised  to  pay  his  part  of  the  note. 

An  execution  issued  on  the  judgment  was  produced,  by 
which  it  appeared,  that  136  dollars  and  60  cents  was  endorsed, 
in  part  satisfaction,  being  the  amount  of  the  appraisement  of 
the  wheat  in  May, 

Under  the  charge  of  the  judge,  the  jury  found  a  verdict  for 
the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  following  grounds : — 

1.  That  the  discharge  of  one  defendant  was  the  discharge 
of  both. 

2.  That  the  defendant  Sioddardy  jun.  was  an  infant  when 
be  made  the  note,  on  which  the  judgment  was  rendered  in 
Vermont. 

3.  That  Stoddard  the  elder  not  being  in  Vermont  when  the 
suit  was  commenced,  nor  served  with  process,  the  judgment 
could  not  be  enforced  here. 

4.  That  the  verdict  was  against  evidence. 

JET.  Bleedcer,  for  the  defendant.  When  two  are  bound  jointly 
and  severally,  a  release  of  one  discharges  both ;  for  where  the 
joint  remedy  is  gone,  the  several  remedy  *is  also  lost ;  (2  Salk.  [  *  209  | 
574.  Co.  Lit  232.  a>  and  note  1.)  and  this  need  not  be  a  mere 
technical  release,  but  a  discharge  in  law  is  sufficient.  {Hob. 
70.  Cro.  Eliz..  762.)  The  plaintiff  in  the  original  suit  must 
have  recovered  against  both  defendants,  or  not  at  all.  By  the 
discharge,  therefore,  of  one,  his  action  is  lost. 

2.  The  defendant  Stoddard  the  younger  was  an  infant  when 
he  made  the  note.  To  take  away  this  legal  objection,  the 
new  promise  afler  he  came  of  age  must  be  the  same  as  the 
original  promise,  and  a  confirmation  of  it ;  but  here  the  new 
prombe  was  to  pay  half  the  rent,  not  to  pay  the  note.  A 
promise  to  pay  100  dollars'  rent  is  not  a  promise  to  pay  a  note 
for  200  dollars. 

3.  The  elder  Stoddard  was  in  this  state,  and  was  never 
served  with  process ;  the  suit  was  commenced  by  the  attach- 
ment of  property,  without  any  personal  summons  or  actual 
notice.  No  action,  therefore,  can  be  maintained  in  this  state 
on  the  judgment  recovered  in  Vermont.  {Kilbum  v.  Wood" 
worth.  5  jM.n8,  Rev.  37.) 
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NEW-TORK,      4.  There  was  evidence  that  the  plaintiflTs  demand  had  been 
j;[;::;jfj^  fully  satisfied. 

Row  LET 

V-  Rodman,  contra.     1.  The  receipt  ffiren  to  the  elder  Stod- 

nrkftwvk        '  I'll  •• 

darn  was  to  operate  as  a  discharge  under  certain  circumstances 
only.  It  was  conditional,  provided  the  suit  proceeded,  and  no 
defence  was  made,  so  that  the  wheat  might  be  sold  under  the 
judgment.  These  terms  were  not  fulfilled ;  for  a  defence  was 
made  to  the  suit. 

2.  As  to  the  plea  of  infancy ;  one  of  the  witnesses  tei^tified 
that  the  defendant  promised  after  he  was  of  age  to  pay  his  half 
of  the  note ;  and  this  promise  was  made  for  the  express  pur- 
pose of  removing  any  doubts  as  to  his  liability. 

3.  It  appears  from  the  record,  that  both  parties  appeared  to 
the  suit,  and  it  was  defended.  An  appearance  waives  all 
objection  of  a  want  of  notice  or  summons. 

Thostpsok,  J.,  delivered  the  opinion  of  the  court.  It  is  a 
210]  well  settled  rule,  that  a  release  to  one  of  several  *obligors, 
whether  they  are  bound  jointly,  or  jointly  and  severally,  dis- 
charges the  others,  and  maybe  pleaded  in  bar.  {Co.  Litt.  232. 
a.  and  note  144.  2  Saund.  48.  a.)  But  where  two  are  bound 
jointly  and  severally,  and  the  obligee  covenants  with  one  of 
the  obligors  only,  not  to  sue  him,  it  does  not  amount  to  a 
release,  but  is  a  covenant  only,  and  the  obligee  may  still  sue 
the  other  obligor.  (8  Term  Rep.  171.)  The  settlement  made 
in  the  case  before  us,  is  somewhat  in  the  nature  of  an  agree- 
ment not  to  prosecute  the  elder  Stoddard.  But  a  technical 
release  under  seal  is  necessary  to  be  given  to  one  of  several 
debtors,  in  order  that  the  others  may  avail  tliemselves  of  it  as 
a  discharge.  In  the  case  of  Fitch  v.  Sutton,*  (5  East^  232.) 
Lord  Ellenborough  says,  it  cannot  be  pretended  that  a  receipt 
for  part  only,  though  expressed  to  be  in  full  of  all  demands^ 
must  have  the  same  operation  as  a  release.  The  same  doctrine 
is  fully  recognized  by  this  court  in  the  case  of  Harrison  v. 
Close  and  f^lcox,  (2  Johns.  Rep,  449.)  in  which  it  appeared, 
that  the  defendants  having  given  the  plaintifi*  ajoint  and  sev- 
eral promissory  note  for  71  dollars,  the  plaintitt  agreed  with 
one  of  them,  if  he  would  pay  him  21  dollars  and  55  cents,  he 
would  not  call  on  him  for  payment  of  the  note,  but  would  look 
to  the  other  defendant  for  the  residue.  The  21  dollars  and  55 
cents  were  paid,  but  this  was  held  not  to  be  a  satisfaction  of 
the  note,  nor  a  bar  to  the  plaintiflf's  action.  These  authori- 
ties are  sufficient  to  show  that  the  receipt  given  by  the  plaintiff 
forms  no  objeclion  to  the  present  action. 

The  appearance  of  the  elder  Stoddard  to  the  suit  commenced 
against  him-  in  Vermont,  cured  all  irregularity,  if  any  had 
been  committed,  in  the  commencement  of  the  suit,  on  account 
of  his  not  being  within  the  state.  The  other  questions,  sug- 
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gested  on  the  argument,  were  matters  of  fact  submitted  to  the  NEW-york, 
jury.     The  promise  of  the  younger  Stoddard,  after  he  came  of  ^^J^IlJfi^ 
age,  was  sufficient  to  remove  every  objection  on  the  ground     hollioat 
oi  infancy,  *if  that  promise  applied  to  the  note,  which  in  the  ^• 

opinion  of  the  jury  it  did.     And  to  what  amount  payments      ^r**"©  n  i 
had  been  made,  was  to  be  determined  between  the  evidence       ^  -' 

of  Stewarty  on  the  part  of  the  defendant,  and  the  testimony 
furnished  by  the  appraisement  of  the  wheat  attached  in  Ver- 
mont.  The  jury,  by  their  verdict,  have  adopted  the  latter, 
which  was,  perhaps,  the  most  correct ;  at  all  events,  it  was  a 
proper  subject  for  their  determination. 

The  motion  for  a  new  trial  must,  therefore^  be  denied. 


HoLLiDAT  against  Marshall. 

THIS  was  an  action  of  covenant,  tried  at  the  Washington  The  assipi 
circuit,  13th  June,  1810,  before  Mr.  Justice  Van  Ness.  The  "^^^ti^****^ 
plaintiff  declared  on  a  lease,  dated  6th  January,  1792,  by  iiud«'*wai,"'ia 
which  the  defendant  demised  to  the  plaintiff  a  lot  of  land,  for  8^^- 
the  term  of  eight  years  from  Novembers,  1791.  The  lease  lease fb7a tcnn 
contained  the  following  covenant  on  the  part  of  the  defendant,  ^o/**"'*!|^" 
to  wit,  "  that  the  said  Roger  Holliday,  his  heirs,  executors,  tween  ihe^iessor 
administrators  or  assigns,  have  either  a  renewal  of  the  lease,  on  and  lessee,  thai 
such  terms  as  should  be  agreed  upon,  or  in  case  the  land  should  Uonof  the^enn^ 
be  sold,  that  the  said  HoUiday,  his  heirs,  etc.,  should  have  the  ^^^  buildings 
first  offer  thereof,  or  in  case  no  agreement  should  be  made  for  menuihouidSB 
the  demising  or  selling  the  lot  of  land,  that  then  the  buildings  valued  by  three 
and  improvements  on  *the  lot  should  be  valued  by  three  or  [*212] 
five  indifferent  persons,  to  be  chosen  by  the  parties,  &c.,  and  ent  pcrK»nfYo 
whatever  should  be  deemed  the  value  of  the  same,  should  be  be  chosen  by 
paid  to  the  lessee,  his  heirs,  &c.,  upon  delivering  up  and  re-  aftef^thr'tmn 
moving  from  the  premises,"  &c.  The  lease  passed  by  assign-  »"<*  surrender 
ment  to  severtil  hands,  and,  before  the  expiration  of  the  term,  {he*  ^ewe?**^^ 
was  assigned  to  the  plaintiff.  The  several  assignments  were  p^'^  lo  Ae  les- 
set  out  in  the  declaration.  The  plaintiff  averred  that  the  three  ^**iive 
premises  were  not  sold,  nor  was  there  a  renewal  of  the  lease,  persons  to  ap- 
and  that,  at  the  expiration  of  the  term,  he  surrendered  up  the  SJ^^&c./ind 
premises  to  the  defendant,  and  remored  from  the  lot,  and  he^rcfusedtodo 
thereupon  applied  to  the  defendant  to  agree  on  the  choice  of  lesTee^ad  the 
three  or  five  indifferent  persons,  to  appraise  the  buildings  and  buildings,  dtc 

^  ^  rr  o  appraised      by 

three  indifierent 
neoy  wlio  rahied  them  at  780  dollars :  it  was  held,  in  an  action  against  the  lessor,  on  his  covenant,  that 
the  lessee  was  not  entitled  to  receive  xnUrttt  on  the  750  dollars,  as  the  ex  parte  appraisement  was  not 
COAchisive,  and  the  damages  remained  unliqaidated,  to  be  ascertained  by  the  verdict  of  the  jury. 
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NEW-YORK,  improvements  on  the  premises,  which  the  defendant  refused  to 

^J|J^};;J5J^  do-    The  plaintiff  thereupon  applied  to  three  indifferent  per- 

UoLLioAT     sons  for  that  purpose,  who  appraised  the  buildings  and  im* 

V.  provements  at  750  dollars,  of  which  notice  was  given  to  the 

MARSHA  H»«        1    <*        t        M 

defendant. 

Ooe  of  the  assignments  in  the  lease  set  forth  in  the  declara* 
tion  was  from  Lnmanuel  Deake  to  Benjamin  Hawkins,  for  the 
coAsideration  of  ten  pounds. 

The  defendant  pleaded,  1.  That  Immanuel  DeaJce  did  not 
assign,  &c.,  to  Benjamin  Hawkins ;  2.  That  the  plaintiff  did 
not  propose  to  the  defendant  to  choose  three  or  five  indifferent 
persons  to  appraise  the  buildings  and  improvements,  &c. 

At  the  trial,  the  defendant  objected  to  the  reading  the  as- 
signment from  Deake  to  Hawkins,  as  it  was  not  under  seal, 
and  the  plaintiff  was  bound  to  prove  an  assignment  by  deed  ; 
but  the  judge  overruled  the  objection,  and  the  assignment  was 
read  in  evidence.  The  plaintiff  then  proved  that  he  applied 
to  the  defendant  to  join  in  the  appointment  of  three  or  five 
indifferent  persons  to  appraise  the  buildings  and  improvements 
lefl  on  the  premises,  which  the  defendant  refused  to  do.  The 
plaintiff  then  proved  the  value  of  the  buildings  and  improve- 
*213  I  ments  to  *be  750  dollars;  and  claimed  interest  on  that  sum 
from  the  time  the  defendant  had  notice  of  the  appraisement, 
which  was  objected  to,  and  a  verdict  was  taken  for  the  plain^ 
tiff,  subject  to  the  opinion  of  the  court,  on  a  case  to  be  made 

The  cause  was  submitted  to  the  court  without  argument. 

Per  Curiam,  1.  The  assignment  of  the  lease  is  good  with- 
out being  under  seal.  This  is  obvious  from  the  language  of 
the  statute  of  frauds,  which  declares  an  assignment  not  good, 
unless  it  be  by  deed  or  note  in  writing;  and  such  was  the  de- 
cision of  the  K.  B.  in  the  case  of  Fry  v.  Phillips,  (5  Burr 
2832.) 

2.  The  plaintiff  is  not  entitled  to  interest  on  the  750  dollars 
The  value  of  the  improvements  or  amount  of  damages  was 
uncertain  and  unliquidated.  Although  the  covenant  provided 
for  an  appraisement  of  the  improvements,  in  case  the  land  was 
not  sold  to  the  plaintiff;  yet  the  defendant  was  not  a  party  to 
the  appriiisement.  He  refused  to  unite  in  it,  and  there  is  noth- 
ing in  the  covenant  making  an  ex  parte  appraisement  bind- 
ing on  the  defendant.  The  value  of  the  improvements  was 
open  to  inquiry,  at  the  trial ;  the  plaintiff's  claim  is,  therefore, 
to  be  considered  as  resting  in  unliquidated  damages,  upon 
which  interest  is  not  recoverable.  He  must,  accordingly,  have 
judgment  for  the  750  dollars  only. 

Judgment  for  plaintiff  accordingly. 
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Mackson,  ex  dem.  Elmendorf  and  others,  against 

Jackson  and  others. 

THIS  was  an  action  of  ejectment,  for  land  in  the  Httrdenr  Where  giere  ia 
bergh  patent,  in  the  county  of  Ufsier.  ^  heSie  bioid' 

A  patent  was  issued  the  23d  jfyril,  1708,  to  Johemnis  Har-  by '  reason  oJ 
denbergh  and  others.  Leonard  Lewis,  one  of  the  patentees,  jfj^^j,,  ^* 
died  seised  of  one  equal  and  undivided  eighth  part  of  the  lands  escheat,  bui  ^ 
patented,  in  1T20,  having,  by  his  will,  dated  the  QTth  February,  'l^^^l^l^^i 
1723,  devised  the  premises  to  his  wife,  for  life,  with  remainder  NiwYork.wns 
in  fee  to  his  eleven  children  named  in  the  will.  The  eldest  f^'^f^^l^  '"^{J^ 
son  was  named  Thomas,  and  another  was  named  Leonard,  On  aAerwardswent 
the  4th  May,  1742,  the  widow  released  to  her  children  all  her  J^^/^f^^J^g'j^^' 
interest  in  the  estate  of  her  husband.     On  the  15th  November,  married  a  Da- 

1749,  a  partition  was  mlade  of  the  Hardei^rgh  patent,  and  ^hoiT^'^r^iiaS 
the  proprietors  of  the  other  seven  parts  released  to  the  children  two  daughters, 
of  Leonard  Lewis,  deceased,  certain  lots,  equal  to  one  eighth  ^^.^^l^^  J," 
of  the  whole.  On  the  I7th  November,  1749,  a  subdivision  was  the  'daug^hters 
made  among  the  eleven  devisees  of  Lewis,  by  which  the  prem-  f^^^  and*be- 
ises  in  question  became  the  separate  estate  of  the  testator's  fore  coming  or 
son  Leonard.  These  partitions  were  confirmed  by  an  act  of  Jf^jj^JJ®  ^a^[ 
the  legislature,  passed  the  29th  March,  1790.  ried  a  Danish 

Leonard,  the  son  of  the  patentee,  was  bom  in  the  county  of  ^^^^^^\^  1^4 
D::  Ji^ess,  and  went  to  reside  in  St  John's,  in  the  island  of  St.  leavinr  an  in- 
Thomas,  a  Danish  island,  where  he  married  a  Danish  subject,  ^J^  d?el**^Yn 
by  whom  he  had  issue  two  daughters,  named  Gersie  Maria,  it75.  it  was 
and  Anne  EKzabeth.     He  died  there,  in  the  antumn  of  the  year  ^^^»  dau^ghiSS 

1750.  Gersie  Maria  married  a  Danish  subject,  but  died  in  were  natural 
1767,  without  issue,  and  before  she  was  of  a  full  age.  Anne  g™J"*3wS,v1 
EKzabeth  married  Hans  Petrie  Bey,  a  Danish  subject,  of  iSSf.  within  the  stai. 
Thomas,  by  whom  she  had  a  daughter,  bom  in  *1773  or  1774.  f  *  215  ] 
She  died  m  1774,  soon  after  the  birth  of  her  daughter,  who  Sf^u^'t^^lif* 

1        ji»    j»  •      nm-TA  t^^mf  .  21.  but  that  the 

-also  died  in  1774  or  1775.  granddaughter 

T%omas,  the  heir  at  law  of  the  patentee,  died  in  1766,  and  ^^  ^at^^^i 
his  eldest  son  died  in  his  life-time,  leaving  a  son  named  Thomas,  lands  of  L.  did 
who,  on  the  9th  March,  1789,  made  a  will,  and  died  in  August,  ^^^^^/'  ^ 
1789,  leaving  five  children,  lessors  of  the  plaintiff.  His  execu-  alienism  of  the 
tors,  on  the  9th  May,  1792,  as  acting  under  a  power  contained  |i;^'*^^f*'*5[J 
in  the  will,  conveyed,  by  deed,  the  premises  in  question  to  issue  of  the 
Lucas  Elmendorf,  one  of  the  lessors.  z^wouwISIcr^ 

It  was  admitted  that  the  premises  are  part  of  a  large  tract  it/  as°  the°ncxt 

heir  at  law.  (a^ 

(a)  Where  a  person  dies,  leaving  issve,  wiio  are  alieni,  Ae  Inlter  are  not  deemed  bis   ^ 
lictrs  at  law,  but  the  estate  desceuos  to  the  next  of  kin  who  have  an  inheritable  blood,  in 
the  same  manner  as  if  no  such  alien  issue  were  in  existence.     Orr  V.  Hodgson^  4  WKutt. 
453.    Vid.  Sutiijy.  Farwey,  I  Cowtn.  89. 
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NEW-roRK,  of  wild  and  uncultivated  land,  and  that  the  defendants  ha<e 
^^jjj^^fjjj^  recently  taken  possession. 
Jacksou  '^^^  defendants  contended^  that  by  the  death  of  Anne  Etiz- 

.1*.^.       obtih^  daughter  of  Leonard^  in  1774,  the  estate  escheated. 
The  case  was  submitted  to  the  court  without  argument 


Jacksoit. 


Kent,  Ch.  J.,  delivered  the  opinion  of  the  court  The  les- 
.  sors  of  the  plaintiff  claim  title  under  Thomas  Letvis^  on  th>. 
ground  that  the  inheritable  blood  in  the  line  of  lineal  descent 
of  Leonard  Letoisy  a  younger  brother  of  Thomas,  and  who  died 
seised  of  the  premises,  failed,  because  his  granddaughter  was 
an  alien.  Leonard  Lewis  the  younger  was  seised  of  the  pren>- 
ises  in  1749,  and  before  he  went  to  the  West  Indies.  He  mar- 
ried a  Danish  subject  in  the  bland  of  Si.  Thomas^  and  died 
there,  leaving  no  issue  but  two  daughters,  one  of  whom  died 
without  issue,  and  the  survivor,  who  was  bom  in  St.  Thomas^ 
married  an  alien,  and  died,  leaving  a  daughter,  an  infant  and 
alien,  and  who  died  also  without  issue.  The  two  daughters 
were  natural-born  subjects  within  the  statute  of  3  Geo.  IL 
c.  21 .  because  their  father  was  a  subject,  but  the  granddaughter 
was  clearly  an  alien. 
[  *  816  ]  If  the  land  did  not  escheat  in  consequence  of  the  ^alienism 

of  the  infant  heir,  but  went  to  the  next  collateral  heir,  who  was 
not  an  alien,  then  it  is  certain  that  the  land  went  to  Thomas 
Lewis  and  his  representatives,  he  being  the  elder  brother  of 
Leonard f  whose  inheritable  blood  had  thus  failed. 

The  only  question  in  this  case,  then,  is,  whether  Thomas  or 
his  issue  could  inherit,  when  the  lineal  descendant  of  his 
younger  brother  was  an  alienj  and  so  could  not  inherit.  There 
is  a  dictum  of  Newton^  J.,  in  22  Hen.  VI.  38.  pi.  5.  that  he 
could  not,  and  that  dictum  appears  to  have  been  acquiesced  in 
hy  the  counsel.  The  instance  given  by  Newton  to  illustrate 
his  position  is  correct,  but  the  application  fails.  He  says,  that 
if  one  be  attainted  of  felony  in  the  life-time  of  his  father,  and 
survives  his  father,  the  land  shall  escheat,  notwithstanding  the 
father  left  other  issue  or  a  brother  living.  The  same  doctrine 
is  advanced  in  a  number  of  later  authorities.  (Co.  Litt.  163.  b. 
Hob.  334.  Cro.  Car.  435.  Dyer,  48.  a.  Hawk.  b.  2.  c.  49. 
s.  50.)  But  there  is  a  distinction  between  the  failure,  of  in- 
heritable blood,  by  reason  of  alienism,  and  by  means  of  attain- 
der ;  and  the  next  heir  will  take  in  the  first  instance,  but  not 
in  the  other.  This  distinction  is  to  be  found  in  Coke ;  ( Co. 
Litt.  8.  a.)  but  it  is  stated  in  the  clearest  manner,  in  the  trea* 
tise  on  the  Law  of  Forfeiture^  ascribed  to  the  son  of  Lord 
Hardwicke.  (a)  He  says,  (p.  72.)  that,  by  the  ancient  common 
law  of  England^  "  where  a  man  was  not  capable  of  civil  rights 
by  nature,  as  an  alien  born,  and  never  naturalized,  being  un- 

(«)  The  hononbk  Ck^rlu  Ymrk$. 
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known  to  the  taw,  he  was  excluded  from  inheriting ;  and  the  NEW-YORK, 
next  of  kin  within  the  allegiance,  who  did  not  claim  under  him,  J]Jj|Il!fi^ 
was  admitted ;  or  where  he'  had  incurred  ciTil  disabilities,  by      Jacksoit 
his  own  voluntary  act,  not  criminal,  as  one  who  entered  into      ^  ^' 
religion,  or  abjured  the  realm,  he  was  taken  to  have  undergone 
a  civil  death,  and  the  next  in  course  of  descent  entered.     But 
where  he  is  attainted  of  treason  or  felony,  the  law  will  not  pass 
him  over,  and  marks  him  out  in  rei  exemplum  et  infamiam. 
*Hence  it  is,  that,  though  he  was  never  in  possession,  nor  those       [  *  217  I 
who  claim  under  him  more  capable  of  inheriting  than  he,  by 
reason  of  the  consequential  disability  arising  from  the  attainder 
of  the  ancestor,  yet  the  estate  will  be  interrupted  in  its  course 
to  the  collateral  and  escheat."    Though  this  rule  is  well  estab- 
lished in  the  case  of  attainder  for  crimes,  yet  even  there  it  is 
condemned  by  Craig^  in  his  Law  of  Feuds^  who  says,  that  the 
estate  ought  to  go  to  the  next  collateral  branch,  instead  of 
escheating,  since  it  is  not  necessary  for  the  collateral  to  make 
tide  through  the  criminal,  but  he  may  have  his  descent  from 
an  innocent  and  common  ancestor.   Lord  Ch.  Yorke^  however, 
ably  vindicates  the  escheat,  in  the  case  of  attainder,  on  the 
ground  of  public  polity.     We  have,  at  present,  nothing  to  do 
with  this  question ;  and  it  is  sufBcient  to  say,  thafthe  doctrine 
•f  escheat  does  not  apply  to  the  present  case ;  and  judgment 
ought  to  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintifil 


Jackson,  ex  dem.   Rogers   and   Gardinier,   against 

Clark  and  another. 

THIS  was  an  action  of  ejectment,  and  was  tried  at  the  If,  in  the  d« 
Saratoga  circuit,  in  1810,  before  Mr.  Justice  Van  Ness.  Stltebad^cJd 

*The  plaintiff  claimed  title  to  lot  No.  1,  of  the  subdivision  r*ois] 
of  lot  No.  3,  in  the  division  of  great  lot  No.  10,  in  the  21st  there  are  pai^ 
allotment  of  the  patent  of  Kayaderosseras,  containing  155  acres,  ticuian  suffi- 
situate  in  the  town  of  Providence^  in  the  county  of  Saratoga,  ^d/to  desf^' 

At  the  trial,  the  plaintiff  produced  a  mortgage  in  fee,  from  ?^^^  ^*^ 
WilUam  Clark  to  Rogers^  one  of  the  lessors,  dated  the  4th  ^ted,  the  ad- 
Sjptembery  1797,  to  secure  the  payment  of  50  dollars,  on  or  *^«>  ^f  «»'- 
before  the  1st  September j  1801.  The  mortgaged  premises  ^m  or^mit- 
were  described  as  being  known  and  distinguished  by  'Mot  J^«n  wui  ^ 
No.  1,  of  the  smaller  lots  into  which  lot  No.  3,  of  the  subdi-  deed.  ^  But 
vision  of  lot  No.  10,  in  the  12th  general  allotment  of  the  ^f*  ^^ 
patent  of  Kayaderosseras  is  subdivided,  beginnir^g  at  a  hem-  S^uSeT  **  '  ~ 
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netr-TORK,  lock  tree,  marlced  No.  %  attd  3,  being  the  north-west  corner 
^^Wov.1810^    ^f  1^1  jf  ^  2^  ^  ^^  ^j^  subdiyisicm,  and  stancKng  on  the  eas^ 

Jacksow      eriy  bound  of  lot  No.  9,  of  the  said  allotnieiit,"  &c,,  givflis 

GlIik       ^^^  other  eoaraes  and  diBtancea,  mentioning  '^  a  stake  and  heap 

of  stones,"  the  south-west  comer  of  lot  No.  4,  of  the  smaller 

to  be  coavejed  Jots,  as  a  momunent.  and  <^  a  stake  and  heap  of  slones,  beinir 

particulars,  all  the  north-west  comer  of  lot  No.  %  of  the  said  smaller  lots," 

ofwhieharene-  ^g  another  mofinment  or  boundafry,  containing  15&  acres,  with 

eeaaarj  to  a«-        ,       „.        .  ^,  -''  °  ' 

certain  the  es-  a  clweilmg-'iioase  tiiereoB. 

▼e*ed  Restate  ^^^  mortgage  contained  the  usual  power  of  sale,  and  wan 
^^  pass!'  ex-  duly  acknowtedgod  and  registered.  The  sale  of  the  mortgaged 
^P  with  P'^''***^*»  under  the  power,  was  advertised  in  the  Albnax^ 
everyp^cuiar  Qoztttt^  for  SIX  months,  which  expired  the  7th  Angyai^  180& 
don  (a?*^"*^  The  advertisement  was  dated  the  Hth  Fcftf««fy,  1806.  A 
^Where  the  postponement  was  made  of  the  time  of  sale  ;  and  the  foUow- 
urr"^*'°'°  ^^  ^'^S  notice  was  subjoined  and  continued  with  the  advertis^nent 
a  deed  were)  uutii  the  7th  Augti$t,  1806,  wbeo  both  were  discontinued* 
No  t*  of  "the  **  ^^^^T  *h«  sale  of  the  above  property  is  postponed  to  Wedne^ 
smaller  lots  into  doy^  the  3d  September  next.-  Jvhc  16,  1806.  Jamee  Rogers J*^ 
^ih^  lubdWis-  ^  ^^  ^'^•*  made  of  the  premises,  pursuant  to  the  Mivertise* 
ionorioiNo.io,  ment  and  notice,  on  the  12tb  AtigU9tyW[kd  Gardinier^  the  other 
[^219]  lessor,  became  the  purebaser.  The  *first  advertisement  was 
m  the  12th  ^n-  fegularly  put  up  at  the  court-house  door  of  the  county,  durii^ 
of^  the '"pScSt  ^^^  months,  but  the  notice  of  the  postponement  and  continue 
K.,  SlcJ'  and  ancc  werc  not  affixed  there. 

uk^in  inscrSir  The  plaintiff  gave  in  evidence  a  deed  from .  the  mortgagee 
the  12th  instead  to  Carcftnter,  the  Other  lessor,  dated  the  16th  January,  1809, 
ml  ^dioin^nt  ^^^  ^^®  Consideration  of  103  dollars,  which  recited  the  mortgage, 
it    was   held)  advertisement  and  sale. 

SS  which'^i^re  A  witness  testified,  that  the  boundaries  expressed  in  the 
claimed  to  be  in  mortgage  Comprehended  the  lot  No.  1,  but  that  the  12th 
2iouIienr°*™*  allotment  of  Kayaderosseras  patent  lies  in  the  county  of  Mont^ 
'passed  by  the  gotnery,  and  that  there  were  no  buildings  on  the  premises 
fheworci^'with  ^^  l'^^'^-^  The  scrivencT  who  drew  the  deed  testified,  that  he 
the  dweiiinj^-  inserted  the  words  "with  the  dwelling  thereon,"  withou 
brins^rtTd'in  Ituowing  whether  there  was  a  house  on  the  premises  or  nol 
the  description,  The  dcfendcuits  Were  pre^ved  to  be  in  the  possession  of  th 

when,   in    fact, 

there     was    no 

dwelling-house  oa  the  premises  elaiuied  under  tli*  deed,  it  is  merely  %.faUe  circomrtanee,  which  does  ^ 

control  the  resi  of  the  description,  nor  defeat  the  grant. 

The  notice  of  a  sale  of  mortga^d  premises,  pursuant  to  a  power  under  the  statute,  may  be  peaApof 
to  a  further  day,  provided  notice  of  such  postponenettt  be  ano  ioserted  in  the  gasetie,  and  put  up  oa**-   . 
cou/i-lioaBe  doorj  and  U  g§enu,  it  is  nol  necessary  to  give  a  fixrther  notice  of  tix  months,  of  sC-' 
postponement. 

But  where  a  noUce  of  a  sale  was  given  in  Fihwnifp  to  take  place  on  the  ISth  Avgusi  foUowii^,  wk^  Xi 
was  Huly  published,  6&c.,  and  in  June  a  notice  was  inserted  in  tae  gazette,  that  the  sale  was  postponed  %a 
iho  3d  of  September,  which  notice  of  the  postponement  t^ds  not  put  up  at  the  court-boose  door,  and  the 
sale  look  place  on  toe  ISth  Augurt,  ptmvaut  to  the  original  notioe ;  it  was  beM,  that  Uie  sale  was  irreg»> 
ar  and  void. 

{ft)  Ace.  Jackscm  V.  Root,  18  JohM.  R.  60.  Jtxlf^  ▼.  Xeeiaii,  A/.  81.  S.  C.  m  ersor.  19  Jakm, 
R  449.  Lmh  v.  Dmn,  4  Wendell,  SIS.  Erwim  v.  Moori,  6  Cowen,  70S.  Doe  v.  Roe.  1  Wendell^ 
Ml  Jaektom  v.  Marsh,  6  Cowen,  i81.  Doe  ▼.  7%omp«on,  5  CWcn,  STl.  BuUerJieid  v.  Coopef, 
S  *}mmf  481. 
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l^enuses.    The  eowisel  tot  the  defenAants  moved  for  a  non-  new-york, 
mit,  OB  die  ground  AoX  the  diveetaoiw  of  the  act  concerning  ^^^|^!^Jf|^ 
mortgages  had  not  been  pureued  in  the  advertisement  and      UcKsoti 
aale  of  the  premises ;  but  the  motion  was  overruled.  ^• 

The  defendants  fNroved,  that  on  the  29th  ./#prj/,  1797,  the 
premises  in  question  iveve  conveyed  in  tee,  by  Jonathan  Haga* 
dun  to  BogerSy  the  lessor,  and  that  Rogers,  on  the  4th  Sepiem-' 
icr,  1797,  oooveyed  the  premises  in  fee  to  WUHam  Clark,  who 
died  intestate,  aboiA  the  1«t  March,  1796.  Administration 
IMM  granted  by  the  surrogate  of  Saratoga,  on  the  estate  of 
dark  to  John  Taylor ;  and  on  the  Idth  October,  1800,  an 
ooder  wasmyle  by  the  surrogate  for  fbe  sale  of  all  the  real  estate 
of  Ciark  in  the  comty  of  Saratoga ;  and  a  deed  from  the  ad- 
ministrator to  Nathan  Harman,  on  a  sale  pursuant  to  this  order, 
dated  the  £th  December,  1800,  was  produced.  Harman  con- 
veyed the  premises  by  deed,  dated  1st  February,  1801,  to  £ft-  ' 
jah  Oimstead,  who,  on  the  1st  April,  1802,  conv^ed  them  to 
JMti  Tmjflor^  who,  on  the  19th  ^October,  1805,  conveyed  the  [  *  220  ] 
same  premises  to  the  defendants. 

A  witness  testified  that  there  was  a  lot  No.  10,  in  the  12th 
•Uotmeiit  of  Kayaderoistras  patent,  containing  100  acres,  but 
tiiat  it  had  never  been  subdivided. 

IViyment  of  the  mortgage  to  Rogers  had  been  demanded  of 
the  adminiatrator  of  Ciark,  (without  showing  the  mortgage,) 
jMrevious  to  the  advertisement  and  sale ;  but  the  administrator 
lefiised  payment,  alleging  that  the  mortgage  did  not  cover  the 
piemises  io  question. 

A  verdict  was  taken  for  the  f^aintifT,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  above  fiicts,  with  liberty 
to  either  party  to  turn  the  same  into  a  special  verdict. 

Van  VedUen,  for  the  pHaintiC  The  plaintiff  may^claim 
either  under  the  mortgagee,  or  under  the  purchaser  at  the 
nale  made  by  virtue  of  the  posrer  contained  in  4he  mort- 
gage. The  defendants  claim  to  hold  under  the  flKM^gor. 
The  premises  are  described  as  in  itie  12th  allotment,  4>ut  in 
&ct  ace  in  the  2l8t  allotment.  It  is  a  caedinal  rule  in  the  con« 
atmotioD  of  deeds,  that  th^  are  to  be  so  conatnied,  if  possible, 
^at  llie  deed  may  take  eSeet,  according  to  the  intent  of  the 
parties.  If  the  designation  of  the  allotment  is  incompatible 
with  the  rest  of  die  description,  it  ought  to  be  rejected,  when 
Acre  is  sufficient  to  ascertain  the  land  intended  to  be  convey^ 
ed.  There  was  a  Jot  No.  10,  in  the  12th  aNotme»t,tet  it  never 
Jiad  been  subdivided,  so  that  it  could  not  comprise  a  lot  No.  1, 
m  lot  No.  8,  of  the  subdivision  of  ioi  No.  10.  The  descrip- 
tion by  courses  and  bounds  is  clear  and  precise ;  and  there  are 
fixed  monuments,  as  stakes  and  heaps  of  stones,  to  mark  the 
situation.  It  is  proved  that  there  was  not,  in  fact,  any  bouse 
OB  the  premises  intended  to  be  conveyed  ^  tmd  the  mortgage 
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NEW-YOI.K,  was  executed  on  the  same  day  the  premiBes  were  conveyed  ^o 
^^^^^^}^!^^  the  mortgagor.    Shall  he  or  the  persons  claiming  under  him  be 
Jackmii      allowed  to  make  such  an  objection  ? 

V.  The  rule  on  this  subject  is  well  laid  down  in  the  case  of 

Warthingtan  and  others  v.  Hylyer  and  others^  (4  Tyng^t  Mass. 
Rep.  196.)  in  the  Supreme  Court  of  Massachusetts^  which  is 
very^  analogous  to  the  pre&ent  case.  The  ccurt  said,  ^^  If  the 
description  be  sufficient  to  ascertain  the  estate  intended  to  be 
conveyed,  although  the  estate  will  not  agree  to  some  of  the 
description,  yet  it  shall  pass  by  the  conveyance,  that  the  intuit 
of  the  parties  may  be  eflected."  Here  lot  No.  1,  in  lot  No.  3, 
of  the  subdivision  of  lot  No.  10,  torresponding  with  the 
courses,  and  distances,  and  fixed  monuments,  are  sufficiently 
certain,  though  the  number  of  the  allotment  is  wrong. 

Any  trifling  inaccuracy  in  the  description  of  the  premises 
will  not  invalidate  the  notice.  There  would  have  been  no 
mistake  in  this  case  as  to  the  sale.  The  administrator  had 
notice  of  the  mortgage,  for  it  was  recorded ;  and  it  was  proved 
that  actual  notice  of  the  mortgage  was  given  to  him. 

Taylor^  contra.  The  description  of  the  estate  should  be  so 
certain,  that  by  the  terms  of  it  the  premises  may  be  designated. 
The  situation  of  the  premises  is  material.  Here  no  town  or 
county  is  mentioned,  which  would  be  decisive  of  the  situation. 
The  number  of  the  allotment,  then,  is  the  controlling  circum- 
stance in  this  description.  There  may  be  lots  of  the  Fame 
numbers,  containing  the  same  quantity  of  acres,  with  similar 
courses  and  distances  in  the  12th  and  21st  allotments. 

There  is  no  ambiguity  on  the  face  of  the  deed,  and  it  is  not 
to  be  explained  by  parol  ^evidence.  (2  W.  BL  Rep.  1249. 
GUb.  Law  of  En.  312.)  If  a  man  grant  his  manor  of  Dale  in 
X/a/e,  and  part  of  the  manor  extends  into  Sale,  no  part  lying 
in  Sale  will  pass  by  the  deed.  (Shep.  IWcA.  98,  99.)  Nei- 
ther the  number  of  acres  nor  the  boundaries,  or  courses  and 
^322']  distances,  form  a  controlling  circumstance.  *If  a  man  grant 
all  his  land  in  A.,  all  the  land  in  A.  will  pass,  be  it  more  or 
less,  and  however  incorrectly  the  boundaries  may  be  stated. 

If  the  premiss  are  to  be  considered  in  the  21st  allotment, 
the  description  of  them  in  the  mortgage  will  not  be  notice  to 
a  purchaser  who  examines  the  record.  A  purchaser  would 
look  to  the  number  of  the  lot,  and  the  allotment,  not  to  the 
particular  bounds  or  courses  and  distances.  But  what  evi- 
dence is  there  that  the  premises  were  in  the  21st  allotment? 
Mere  similarity  of  description  does  not  make  it  the  same  ;  nor 
is  it  made  out  by  the  correspondence  of  the  date  with  that  of 
the  deed  from  Rogers. 

Again,  a  dwelling-house  is  mentioned  as  parcel  of  the  prem- 
ises ;  and  it  is  proved  that  there  was  no^dwelling-house  on  the 
premises  until  1805.  The  description  in  the  deed  from  Rogers 
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Joes  not  correspond  exactly  with  the  description  in  the  mort-  ifEW-YORR, 
gage.     A  description  should  be  so  &r  exact,  as  that,  according     ^^^'  ^^^^* 
to  tlie  literal  meaning  of  the  terms,  the  premises  in  question 
may  be  included. 

Again,  the  action  of  ejectment  is  to  try  the  title  of  the  les- 
sor of  the  plaintiff;  and  if  demises  are  laid  from  several  les- 
sors, and  the  titles  of  the  several  lessors  are  incompatible  with 
each  other,  the  plaintiff  ought  to  be  held  to  the  title  relied  on 
at  the  trial.  The  plaintiff  relied  on  the  demise  of  Oardinier ; 
and  if  a  title  is  shown  in  him,  there  can  be  none  in  Rogers ; 
for  the  two  are  irreconcilable  with  each  other.  Having  ex- 
pressly claimed  to  recover  on  the  demise  of  Gardinier^  the 
piaintiff  is  excluded  from  setting  up  a  claim  under  the  demise 
of  Rogers, 

Again,  the  deed  from  Rogers  recited  the  mortgage,  adver- 
tisement and  sale  ;  he  is,  therefore,  bound  by  that  recital,  and 
cannot  allege  that  the  title  was  different.     (1  SaOc.  *286.'^ 

Then,  as  to  the  claim  under  Oardinier.  The  plaintiff  has 
not  shown  sufficient  to  entitle  him  to  a  recovery  on  this  de- 
mise. There  was  no  notice  of  the  time  of  the  actual  *sale  put  [  *  223  ] 
up  at  the  door  of  the  court-house  in  the  county,  as  is  required 
by  the  statute.  The  only  notice  put  up  was  of  a  sale  to  take 
place  on  the  12th  August  Besides,  six  months'  notice  of  the 
actual  sale  was  not  published  in  the  gazette.  In  June^  the 
sale  was  put  off  from  the  12th  August  to  the  3d  September; 
and  there  should  have  been  a  new  notice.  The  first  given  in 
February,  of  a  sale  in  August^  expired  the  7th  August^  and 
was  not  continued  afterwards  ;  and  the  sale  was  actually  made 
the  12th  August,  after  the  entire  discontinuance  of  the  origi- 
nal advertisement  and  notice. 

Again,  it  does  not  appear  that  the  power  to  sell  was  re- 
corded, pursuant  to  the  statute,  before  the  sale  was  made,  and 
the  conveyance  executed. 

The  postponement  of  the  sale  vras  also  made  without  the 
consent  of  the  defendant,  and  did  not  specify  the  place  or 
hour  of  sale.  I  contend  that  where  a  sale  is  postponed,  there 
must  be  six  months'  notice  of  such  postponement. 

SPBNcirR,  J.,  delivered  the  opinion  of  the  court.  The  rules 
which  govei-Q  the  construction  of  graiits  have  been  settled  with 
the  greatest  wisdom  and  accuracy.  The  following  principles 
will  govern  the  construction  of  this  deed.  Such  construction 
IS  to  be  given  as  will  give  effect  to  the  intention  of  the  parties, 
if  the  words  they  employ  will  admit  of  it ;  ut  res  magis  valeat 
quam  pereat.  If  there  are  certain  particulars  once  sufficiently 
iscertained,  which  designate  the  thing  intended  to  be  granted, 
the  addition  of  a  circumstance,  false  or  mistaken,  will  not 
frustrate  the  grant ;^ as  in  Rlague  v.  Gould,  {Cro.  Car.  447. 
473.)    There  was  a  devise  of  a  house,' called  the  comer  house 

'67 


22B  CASES  IN  THE  SUPREME  COURT 

m 

MSW-YOiEK,  in  AnJover^  ia  the  leaore  a£  B.  and  jE/^  whereas  it  was  la  the 
Ww.  1810.     tenure  xtS  B.  and  -AT.,  the  devisoir  having'  a  bouse  thereto  near 
adjoining  in  the  tenure  of  if.,  and  it  was  held,  that  the  oorner 
house  in  the  tenure  of  B.  and  JV.  passed,  for  that  die  devise 
*^^*'|      aafficiently  ascertained   *Hhe  tkmg,  by  the   words   ^'corner 
-'      bouse ;"  and  the  addition  of  the  teauie  was  surplusage.     But 
when  the  description  of  the  estate  intended  to  be  conveyed 
includes  several  particulars,  ail  of  which  are  necessary  to  ascer- 
tain the  estate  to  be  conveyed,  no  estate  will  pass,  except  such 
as  will  agree  to  every  description.    (4  Tynf^s  Mctss.  Jlep*  205. 
3  Atk.  9.    D^r,  50.)     Thas,  if  a  man  grant  all  bis  estate  in 
his  own  occupatiOQ  in  the  town  of  fV,^  no  estate  can  pass 
except  what  as  in  his  oh'b  occupation,  and  is  also  situide  m 
that  town. 

Testing  the  present  case  by  these  rules,  the  deed  is  opera- 
tive, and  will  pass  the  lot  tn  question,  though  it  does  not  lie 
in  the  twelfth  general  allotmeDt  of  the  patent ;  the  description 
of  the  premises  by  lot  No.  1  of  the  smaller  lots  into  which  lot 
No.  3»  of  the  aubdivision  of  lot  No.  lO,  had  been  divided,  suf* 
ficiently  designates  the  lot  intended  to  be  granted,  and  the 
addittoa  of  the  general  allotment,  u'hich  is  unquestionably  the 
addition  of  a  false  or  mistaken  circumstance,  cannot  vitiate 
what  was  before  certain,  and  frustrate  the  grant.  In  addition 
to  the  certainty  already  mentioned,  liie  courses  and  distances 
of  the  lot  fofr  which  the  plaintiff  sues,  precisely  correspond 
with  those  given  by  the  deed,  and  a  hemlock  tree  marked  2 
and  3,  and  recognised  in  the  deed  as  the  north-west  comer 
of  lot  No.  2,  and  as  standing  in  the  easterly  bcMinds  of  lot  No« 

9  of  the  said  allotment,  is  in  fact  thus  situated ;  and  also  two 
monuments  of  stakes  and  stones,  and  the  quantity  given  by  the 
deed,  are  all  found  to  concur  with  respect  to  the  lot  in  ques- 
tion.    It  appears  from  the  evidence,  that  there  was  a  lot  No. 

10  in  the  twelfth  allotment  of  the  KayaderoMeras  patent,  but 
that  it  never  had  been  subdivided,  and  consequently  it  cannot 
be  that  the  k)t  in  question  lies  in  that  general  allotment.  It 
does  not  appear,  and  however  the  &ct  may  be,  we  cannot 
travel  out  of  the  case,  that  there  is  any  other  general  allotment 
which  has  been  subdivided  in  such  manner  as  to  correspond 

225  J  with  the  description  in  *the  deed,  in  all  but  the  general  allot* 
ment.  The  insertion  of  the  words,  '<  with  a  dwelling-house 
thereon,"  appears  also  to  have  been  a  mistake  of  the  scrivc  nor ; 
but  admitting  that  parol  evidence  could  not  be  received  to 
show  tiie  mistake,  it  was,  at  most,  a  false  circumstance,  and 
eannot  control  the  other  description  in  the  deed. 

As  to  the  other  point,  I  can  perceive  no  objection  to  the 
postp<mement  of  a  sale  under  a  mortgage,  on  the  day  and  at 
the  place  of  sale,  provided  there  is  the  same  aobce  given  which 
the  act  requires  in  the  iirst  instance ;  I  mean  with  respect  to 
the  publication  in  the  paper,  and  tlie  notice  on  the  door  of  the 
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conrt-house.     The  six  months'  notice  is  not  solely  for  the  pur-  NEW- YORK, 
pose  of  giving  notoriety  as  to  the  time  and  place  of  sale;  it  ^.^^J^^I^lJSi^ 
was  intended  to  give  the  mortgagor,  in  addition  to  that,  an      Jacksov 
opportunity  to  raise  the  money.     In  analogy  to  the  constant      ^^- 
practice  of  sheriffs'  postponing  sales,  without  giving  the  six 
weeks'  notice  at  first  required,  and  which  has  not  been  ques- 
tioned, I  should  say  that  a  postponement,  with  the  restrictions 
I  have  mentioned,  might  be  made. 

But  in  this  case  it  is  admitted  that  the  sale  was  made  on  the 
12th  of  Auguii J  1806^  the  day  first  appointed  in  tlie  notice. 
On  the  16th  of  June,  1806,  a  postponement  underneath  the 
original  notice  was  begun  to  be  pnbPished  in  the  newspaper, 
and  continued  until  the  7  th  of  ^t^T^s^,  after  which  both  were 
omitted. 

The  postponement  was  in  these  words :  "  Note,  the  sale 
of  the  above  property  is  postponed  to  Wednesday,  the  3d  day 
of  September  next.  James  Rogers"  Of  this  postponement, 
DO  notice  was  given  on  the  door  of  the  court-house,  and  it  was 
so  far  disregarded,  that  the  sale  took  place  according  to  the 
ordinal  notice.  WJiether  there  could  be  a  postponement 
before  the  day  of  sale,  unless  upon  a  six  months'  notice,  as  the 
act  directs,  is  one  question  ;  but  it  is  a  different  question, 
•whether,  after  a  public  notice  of  a  postponement  by  the  [•226] 
anoFtgagee,  he  could  proceed  to  sell  at  the  time  first  appointed, 
disregarding  wholly  the  postponement.  If  this  was  a  sale  by 
a  sheriff,  the  law  would  protect  the  purchaser,  and  hold  the 
sale  valid ;  but  in  case  of  an  insufficient  notice,  it  would  punish 
the  officer.  In  this  case,  the  regularity  of  the  sale  is  to  be 
made  out  as  a  part  of  the  purchaser's  title,  and  if  irregular,  he 
takes  nothing  by  his  deed.  In  my  opinion,  the  sale  is  irregular 
and  void ;  the  mortgagee,  after  publicly  postponing  the  sale, 
which  was  a  thing  wholly  under  his  control^(a)  was  bound  by 
it,  and  could  not  so  far  disregard  it,  as  to  proceed  on  the  origi- 
nal notice.  If  the  contrary  position  should  be  upheld,  it  would 
enable  mortgagees  to  commit  frauds,  by  selling,  after  they  had, 
by  their  own  acts,  lulled  the  mortgagor  into  security. 

For  these  reasons,  I  am  of  opinion,  1.  that  the  premises  did 
pass  by  the  mortgage ;  and^  2.  that  the  sale  under  it  is  not 
valid. 

Judgment  for  the  plaintiff. 

(«)  A  foreclocure  of  a  mortgat^  by  virtoe  of  a  poller  of  sale  under  the  atatate^ 
■  not  foanded  upon  anj  jadffment  or  decree  Sf  a  court^  bat  ia  the  act  merely  of 
the  mortgagee.    Jaduon  T.  DommUkf  14  Johns*  R.  435. 
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Nov.  1810. 

Jacksov 

beowhsov.      *  Jackson,  ex  dent.  Church  and  others,  against 

Brownson. 

Where  a  lease      THIS  was  an  action  of  ejectment  for  a  farm  in  Whitesfoivn. 
ed  a  covenaAi  The  cause  was  tried  at  the  Oneida  circuit,  the  5th  June^  1809, 

lSliid*nJlMlSl  ^^^^^^  ^■'-  Justice  Yates. 

or  BssigTwith-  At  the  trial,  tlie  plaintiff  gave  in  evidence  the  counterpart 
*^'  *^f  STT'*"  ^^^  lease,  dated  the  3d  September^  1790,  from  Philip  Schuyler, 
sor%iid  the  les-  of  Albany,  to  the  defendant,  for  the  premises  in  question,  for 
see  did  sell  and  x\ie  lives  of  the  defendant,  his  wife,  and  Samuel  Shaw,  respec- 
the'^prem^,  tively.  The  farm  contained  133  acres  and  a  half.  The  lease 
^f ^Uje*!"*"**"^  contained  various  covenants,  reservations  and  conditions,  among 
was  held,  t&ai  which  was  the  following :  And  the  lessee  '*  doth  also  covenant, 
this  did  Dot  promise  and  agree,  that  whenever  he  shall  be  inclined,  or  be 
render,  but'tbe  by  law  or  Otherwise,  obliged  to  sell,  assign,  &c.  his  interest 
lessee  still  re-  j^  the  premises,  (fee,  then  in  that  case  he  shall  make  the  first 

mained  uable  to      rv      ^     ,t      i  p  ^-r  •  j    i      i     •        •  •.•  t     . 

every   act    of  offor  to  tho  Icssor,  OLC,  notilymg  and  declaring  m  writing  what 

^  i"** to**  ^^  ^*"  ^^^^  '^^  ^^^  same ;  and  if  the  lessor,  his,  &c.,  do  not 
breach  ^"^  the  take  it  at  the  price  required,  &c.,  that  then  he,  the  lessor, 
SSnedT"^  *The  ^'^^'''  within  21  days  after  such  notice,  &c.,  and  on  the  further 
lease.  application  of  the  lessee,  Slc,  grant  a  permit  to  him  to  sell, 

s  cutT  ^^^  assign,  &c.  Provided  always,  that  every  sale,  &c.,  of  any  part 
leased  land,  b;r  Or  parcel  of  the  said  premises  shall  be  void,  &c.,  and  the 
iheicssec^orjiis  premises  revert  to  the  lessor,  &c.,  unless  the  seller  or  pur- 
a  manner'  as  chascr  shall,  before  such  sale,  pay  the  rent  in  arrear,"  &c. 
w^UwYnherlt-  "-^"^^  '^  '^  further  conditioned  on  the  part  of  the  said  lessee, 
ance,  itiswaste,  that  neither  the  said  lessee,  his  executors,  &c.,  shall  or  do  at 
i*"**  liabi'^^^to  ®"y  ^™^  hereafter,  erect  or  permit,  or  cause  to  be  erected, 
r  *  228 1  *"y  "^^'^  ^^  mill-dam,  or  any  *other  work  or  building  whatso- 
an  action  for  ^vcr,  upon  any  kill,  creek,  stream,  or  run  of  water,  within  the 
the  breach  of  premises,  &c. :  and  further,  that  neither  he  nor  they  shall,  at 

the       covenant  <,•         i  /v  •*  *     m 

against  waste;  any  time  hereafter,  commit  any  waste. 

and  where  the  «•  And  in  case  the  said  lessee,  his,  &c.,  shall  not  perform, 

a^Me°of"re.  fulfil,  abide  by,  and  keep  all  and  every  of  the  covenants  and 

entrj    for     a  conditions  herein  covenanted  and  conditioned,  &c.,  then  in 

co^enanu  and  ^ach  of  the  Said  cascs,  it  shall  thenceforth  be  lawful  for  the 

^diUonsinUie  lessor,  his,  &c.,  into  the  whole  of  the  said  premises,  or  into 

held '  that  ^he  any  part  thereof,  in  the  name  of  the  whole,  to  retnter,  and 


mig-ht 
maintain  cjcrinicut.  (a) 

Where  wilrl  r«rd  uncultivated  land,  wholly  covered  with  wood  and  timber,  is  leased,  the  lessee  may  ^n 
part  of  the  wfA  d  nnd  timber,  so  as  to  fit  the  land  for  cultivntion,  without  beings  liable  for  waste;  but  he 
cannot  cut  down  ail  the  wood  and  timber,  so  as  permanently  to  injure  the  inheritance. 

And  to  what  extent  the  wood  and  timber^  on  such  land,  may  be  cut  down,  without  waste,  is  a  question 
of  fact  for  a  ji  ry  to  decide,  under  the  direction  of  tiie  court. 

(•)  An  action  on  the  rase,  in  the  nature  of  waste,  may  be  malntamed  against  the  assignee  of  a  1< 
V.  Wilton,  13  Jehui.  R.  33. 
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(he  same  to  ha^e  again,  repossess  and  enjoy,  as  his  or  their  NEW  roRR, 
former  estate,"  &c.  Nov.  isio. 

The  lessors  were  the  heirs  of  Philip  Schuyler;  this  action      jacksoh 
was  brought  to  recover  the  poscsession  of  the  south  half  of  the  ^• 

premises,  on  the  ground  of  forfeiture  by  a  breach  of  the  cove- 
nant ;  the  lessee  or  his  assigns  having  committed  waste  thereon 
by  clearing  and  draining  off  the  land  more  than  a  reasonable 
and  due  proportion  of  the  wood.  It  was  admitted  that,  at  the 
date  of  the  lease,  the  premises  were  wild  and  uncultivated, 
and  covered  throughout  with  a  forest  of  heavy  timber. 

The  plaintiff  proved  that  the  defendant  occupied  the  south 
half  of  the  premises,  which  were  entirely  cleared  of  wood, 
before  the  commencement  of  the  su.t;  and  that  on  the  north 
half  occupied  by  Shawy  the  whole  was  cleared  except  about 
six  or  eight  acres,  on  which  more  than  half  the  wood  and  tim- 
ber had  been  cut  down  and  removed,  before  the  commencement 
of  the  suit. 

It  was  also  proved,  that  a  permanent  supply  of  fuel,  timber 
for  buildings,  and  wood  for  fences,  for  the  use  of  the  demised 
premises,  would  require  that,  at  least,  thirty  acres  should  have 
been  preserved  in  wood. 

The  defendant  gave  in  evidence  a  written  permission  en- 
dorsee^ on  tlie  lease,  dated  4th  July,  1796,  By  which  the  lessor 
consented  that  the  lessee  should  assign  it  to  Samuel  Shaw; 
and  an  assignment  by  the  lessee  of  the  north  half  of  the  farm 
to  Shaw,  subject  to  all  the  covenants,  &c.  contained  *in  the  [  *  229  J 
lease.  The  defendant  also  produced  several  receipts  from  the 
lessor  and  his  agent  for  rent,  received  of  the  defendant  and 
Shaw,  from  1st  February,  1799,  to  May  1,  1805.  It  was  also 
proved,  that  about  12  years  since,  there  were  35  acres  of  land 
covered  with  wood  and  timber  on  the  premises,  and  about  12 
acres  of  woodland,  on  that  part  in  the  possession  of  the  defend- 
ant, only  half  of  which  was  good  for  timber,  except  for  fences, 
the  residue  was  principally  hemlock,  and  much  injured  by  vio- 
lent winds ;  that  the  defendant  had  cut  no  wood  or  timber  on 
the  part  in  his  possession,  except  for  fuel,  fences,  and  building 
for  the  use  of  the  farm,  and  which  had  been  gradually  cut, 
since  the  assignment ;  that  since  the  assignment  to  Shaw,  the 
defendant  had  built  a  house  on  the  premises,  which  was  com- 
pleted about  four  years  since  ;  and  had  used  the  farm  in  a 
husbandlike  manner,  and  had  carried  on  more  materials  for 
fences  than  he  had  taken  off;  that  at  the  time  of  the  assign- 
ment to  Shaw,  and  for  many  years  after,  cleared  land  was  of 
much  greater  value  than  land  covered  with  wood  and  timber ; 
and  that  good  farms  in  the  vicinity  of  the  premises  had  not 
reserved  more  than  12  acres  of  woodland  out  of  100  acres. 
The  lessor  had  an  agent  to  collect  his  rents  residing  at  Whites- 
town^  about  four  miles  from  the  premises ;  but  it  appears  that 
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MEW-voKK,  the  aeent  never  ww  the  premiaes,  sor  knew  the  situstioB  oT 
JJ^T;^  themf 
JJ.CK&ON  The  judge*  was  of  opkuon,  thai  Ibe  permission  of  the  lessor 

^^  ^-  to  the  lessee  to  assign  part  of  liie  demised  premises,  and  the 

subsequeot  recognition  of  the  defendant  and  S/iuw  as  separate 
tenants,  operated  as  a  severance  of  \ke  original  lease ;  axid 
that  the  gradual  clearing  of  that  part  in  possessioo  of  the  de- 
fendant, dnce  the  as»gnraent,  did  not,  in  law,  amount  to 
waste ;  and  he  directed  the  jury  to  find  a  verdict  for  the  de- 
fendant ;  and  the  jury  found  aceordingiy. 

A  motion  was  made  to  set  aside  the  verdiot  aiid  for  a  new 
trial,  for  the  misdirection  of  the  judge. 

Piatt,  ibr  the  plaiatiff.  The  waste  in  this  case  consisted  in 
[*230]  cutting  down  all  (be  wood  and  timber.  If  a  tenaat  for  ^years, 
or  for  life,  4&>c.,  does  a  permanent  kojury  to  the  freehold  or 
inheritance,  it  is  waste.  (Co.  Litt,  52.  b.  53.  a.)  Timber  is 
a  part  of  the  inheritance,  {2  Mod.  94.)  and  oak,  ash  and  elm 
are  timber  in  all  places ;  and  in  some  places,  where  these  are 
not  found,  other  trees  used  for  building  are  timber.  The 
definition  of  waste  by  the  English  law  is  taken  strictly.  To 
convert  wood,  meadow  or  pasture  into  woodland  ;  or  to  turn 
arable  or  woodland  into  meadow  or  pasture,  ate  all  of  them 
waste.  {Hoh.  296.  2  Black.  Gmm.  281, 282.  Co.  Litt.  53. 
a.  b.)  There  is  no  reason  why  the  English  rule  should  not  be 
strictly  applied  to  lands  under  cultivation  in  this  country; 
though  in  regard  to  wild  lands  it  ought  not  to  be  carried  to 
die  same  extent ;  but  even  in  regard  to  them,  a  tenant  can 
never  be  allowed  to  cut  off  a// the  wood  and  timber.  We  do  not 
ask  the  court  to  apply  the  common  law  rule  strictly,  but  only 
for  such  a  reasonable  application  as  may  prevent  a  permanent 
injury  to  the  inlieritance.  What  degree  of  destruction  shall 
amount  to  a  permanent  injury  to  the  heir  or  reversioner,  may 
be  safely  left  to  the  decision  of  a  jury  of  the  vicinage. 

If,  then,  the  defendant  has  committed  waste^  and  thereiv/ 
incurred  a  forfeiture  of  his  lease,  has  the  lessor,  by  any  act, 
waived  that  forfeiture  ?  Courts  may  lean  against  forfeitures, 
where  they  would  press  hard  upon  a  lessee.  In  Jadcsony  ex 
dem.  Colden  and  others,  v.  Brownell,  (1  Johns.  Rep.  267.)  the 
court  did  not  seem  inclined,  where  the  covenant  was  eiplicit 
and  unequivocal,  and  clearly  broken,  to  sedt,  by  any  latitude 
of  construction,  to  prevent  a  forfeiture  of  the  lease.  It  was  as 
much  for  the  interest  of  the  lessee,  in  the  present  ease,  as  of 
the  lessor,  to  preserve  suflicient  wood  and  timber  for  the  use 
of  the  farm  ;  but  he  has  cut  off  every  tree,  without  leavii^  any 
wood  for  fuel,  or  for  building  and  repairs. 

The  underletting  by  the  lessee,  with  the  consent  of  the 
lessor,  was  no  severance  of  the  lease.  Where  there  is  an  ex- 
press covenant,  an  acceptance  of  rent  fi'om  a  sub-tenant  does 
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fiot  discharge  the  lessee.     The  lessee  remains  liable  for  all  new-yorx, 

acts  done  by  his  sub-lessee.     But  the  defendant,  since  the  ,^^J^32i^ 

assignment,  on  the  strictest  construction,  has  committed  ^^va8l• 

on  the  knd  in  his  possession.     There  were  12  acres  of  wood 

and  thnber  on  that  part  of  the  farm  at  the  time  of  the  assign* 

ment  of  the  other  part  to  Shaw^  and  at  the  commencement  of 

the  suit  the  whole  had  been  cut  down. 

KirJcland,  contra.  According  to  the  doctrine  of  the  common 
law  of  England^  the  defendant  could  not  have  cut  down  a 
single  tree,  without  committing  waste.  But  snch  a  rule  could 
never  have  'been  contemplated  by  the  parties.  It  would  have 
defeated  the  purpose  of  ttie  lease  ;  for  the  tenant  could  never 
have  enjoyed  the  premises  without  cutting  down  trees  and 
clearing  the  land,  so  as  to  render  it  fit  for  cultivation.  In 
providing  against  waste,  it  never  was  intended  to  prevent  the 
clearing  of  the  land.  The  lessor,  if  he  wished  to  preserve  the 
trees,  or  any  part  of  the  wood,  should  have  provided  in  the 
lease,  that  only  a  certain  number  of  acres  should  be  cleared. 
In  determining  what  acts  of  the  tenant  amount  to  wastCy  the 
court  will  take  into  consideration  the  state  of  the  country,  and 
the  situation  of  the  lands.  Even  in  England^  regard  is  shown 
to  the  state  of  lands  in  different  counties ;  so  that  what  would 
be  waste  in  cutting  one  species  of  timber  in  one  county,  would 
not  be  waste  in  cutting  the  same  kind  of  trees  in  another 
county.  (Co.  Liii.  53.  b.  Bee.  Abr,  Waste^  C.  CowyUy 
Wasie,  D.  5.  2  P.  Wm.  606.  Cruise's  Dig.  tit.  3.  s.  18, 19.) 
In  this  country  there  are  obvious  and  very  powerful  reasons  to 
induce  the  court  to  adopt  a  far  more  liberal  consftruction  of 
the  term  waste,  in  regard  to  wood  and  timber,  than  that 
afforded  by  the  English  law. 

Then,  as  to  the  alleged  forfeiture.  At  the  time  of  the 
assignment  of  the  north  half  to  Shaw^  there  were  about  20 
acres  of  woodland  to  the  100;  and  the  defendant  cannot  be 
liable  for  the  acts  of  ShaWy  after  he  was  accepted  as  a  ^enant 
by  the  plaintiff,  and  paid  him  rent.  The  assignment,  by  per^ 
mission  of  the  lessor,  amounts  to  a  sorrender  by  the  lessee, 
and  the  acceptance  of  rent  from  the  new  tenant  discharges  the 
first  lessee,  (a)  Afler  a  sorrender  of  the  term,  an  action  of 
Waste  will  not  lie  against  the  tentmt.  {Com.  Dig.  IVasteyE.  4.) 

*Again,  since  the  alleged  forfeiture,  the  lessor  has  receired  [  *  232  ] 
rent,  which  amounts  to  a  waiver  of  the  forfeiture ;  and  the 
defoidant  has  built  a  house^  and  laid  out  his  money  in 
improvements.  {Coiop.  482.  3  Co.  Btp.  64.  b.  2  Term 
Rep.  430,  431.  1  Samd.  287.  b.  n.  16.)  Where  there  is  a 
claase  of  reentry,  for  non-payment  of  rent,  the  lease  is  only 
VMdaUe,  and  the  acceptance  of  rent  is  an  affirmance  of  the 
fecse. 

(•)  Spmrow  T.  BmwktSf  2  Esp,  Com.  506.    But  thii  was  not  the  eaae  of  a  l«Uf. 
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NEW-YORK,      Van  Ness,  J.     The  covenant  rcs^tmining  the  lepscc  frohi 
^'|'^)[;J2J^  alienating,  without  previously  obtaining  the  permission  of  the 
Jackmr      lessor,  is  for  the  benefit  of  the  latter.     Its  object  vros  to  secure 
▼•  to  the  lessor  the  right  of  preemption,  and  to  prevent  a  baa 

HowMto  .  ^gjjjyjji  jYom  being  obtruded  upon  him.  If  the  lessor  had  sold 
without  such  permission,  a  forfeiture  of  the  estate  would  have 
been  incurred.  To  eflect  a  valid  assignment,  therefore,  the 
consent  of  the  lessor  was  requisite,  and  that  in  this  case  having 
been  obtained,  the  assignment  was  legal,  and  all  parties  stand 
in  the  same  relative  situation  to  each  other  as  they  would  I  ave 
done  after  assignment,  if  the  lease  had  contained  no  such  (  ov- 
enant.  The  lessee  covenants  for  himself,  his  heirs  iind  assigns, 
and  he  is  therefore  liable  for  every  act  of  his  assignee,  amount- 
ing to  a  breach  of  any  of  the  covenants  or  conditions  in  the 
lease.  To  this  point  the  cases  arc  numerous  and  decisive. 
{Brett  V.  Cumberland^  Cro.  Jac.  521.  Bachelor  v.  Gage,  Cro, 
Car.  168.     Norton  v.  Ackland^  Cro,  Car.  580.) 

But  it  is  said,  here  has  not  been  waste.  It  is  a  general  prin- 
ciple, that  the  law  considers  every  thing  to  be  waste  which  does 
a  permanent  injury  to  the  inheritance.  {Co,  Lift,  53,  54.  1 
Cr.  Dig.  65.  6  Com,  Dig.  tit.  Waste,)  Now,  to  say  that 
cutting  down  the  wood  on  almost  every  acre  of  the  demised 
premises  is  not  tvaste^  within  the  spirit  and  meaning  cf  the 
covenant  in  the  case,  is  to  say  that  no  waste,  by  the  destruc- 
tion of  wood,  can  be  committed  at  all.  We  are  bound  to  give 
I  •233]  effect  to  this  covenant  if  we  can,  but  *to  decide  that  the  facts 
stated  in  the  case  do  not  constitute  waste,  would  be  destroy- 
ing it  almost  altogether.  That  the  destruction  of  the  timber 
is  a  lasting  injury  to  the  reversion  cannot  be  disputed.  For 
this  injury  the  lessors  of  the  plaintiff  may,  at  their  election, 
bring  covenant,  or  enter  as  for  condition  broken.  For  the 
breach  of  every  covenant  there  is,  by  the  express  terms  of  the 
lease,  a  forfeiture  of  the  estate,  so  that,  whenever  an  act  has 
been  done  which  gives  the  right  to  maintain  covenant,  at  the 
same  moment  the  right  to  enter,  as  for  a  forfeiture,  is  equally 

E'ven.  It  follows,  that  if  this  action  cannot  be  sustained,  the 
ssors  of  the  plaintiff  are  totally  remediless.  It  is  true,  that 
what  would  in  England  be  waste,  is  not  always  so  here.  The 
covenant  must  be  construed  with  reference  to  the  state  of  the 
property  at  the  time  of  the  demise.  The  lessee  undoubtedly 
had  a  right  to  fell  part  of  the  timber,  so  as  to  fit  the  land  for 
cultivation ;  but  it  does  not  follow  that  he  may,  with  impunity, 
destroy  all  the  timber,  and  thereby  essentially  and  perma- 
nently diminish  the  vhlue  of  the  inheritance.  Good  sense  and 
sound  policy,  as  well  as  the  rules  of  good  husbandry,  require 
that  the  lessee  should  preserve  so  much  of  the  timber  as  is 
indispensably  necessary  to  keep  the  fences  and  other  erections 
upon  the  farm  in  proper  repair.  The  counsel  for  the  defend- 
ant is  mistaken  when  he  says  that  lessees  in  England  are  pro- 
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nibiied  from  cutting  wood  upon  the  demised  preir'ises  alto-  new-york, 
gether ;   the  prohibition,  in  principle,  extends  no  farther,  in  ,^J^IlJ!J^ 
this  respect,  there  than  it  does  here.     In  Enghmdy  that  species      Jacksov 
of  wood  which  is  denominated  timber  shall  not  be  cut  down,  ^• 

because  felling  it  is  considered  as  an  injury  done  to  the  inher-  »<>'^"*^*' 
itance,  and  therefore  waste.  Here,  from  the  different  state  of 
Aany  parts  of  our  country,  tirnber  may,  and  must  be  cut  down 
to  a  certain  extent,  but  not  so  as  to  cause  an  irreparable  injury 
to  the  reversioner.  To  what  extent  wood  may  be  cut  before 
the  tenant  is  guilty  of  waste,  must  be  left  to  the  sound  dis- 
cretion of  a  jury,  under  the  direction  of  the  court,  as  in  other 
cases.  *What  kind  of  wood  in  England  is  deemed  to  be  tim-  [  *  234  ] 
ber,  depends  upon  the  custom  of  the  country.  Wood  which 
in  some  counties  is  called  timber,  is  not  so  in  others.  {Duke 
of  Chandot  ▼.  Talbot^  2  P.  fVins.  606.  Countess  of  Cumber- 
land's case,  Moore's  Rev.  812.  Co.  Lkt.  536.  Cook  v.  Cook, 
Cro.  Car.  531.  Cro.  Jac.  126.  n.)  So  a  lessee  for  years  is 
entitled  to  reasonable  estovers ;  but  he  is  guilty  of  waste^  if  he 
cuts  green  trees  when  there  is  dry  wood  (aridwn  limum)  suf- 
ficient. So  again,  if  there  be  a  tenant  tor  life  without  im- 
peachment of  waste,  he  may  cut  down  all  sorts  of  timber,  and 
convert  them  to  his  own  use;  but  if  he  wantonly  cuts  timber 
which  serves  for  ornament,  or  shelter,  or  which  is  not  fit  to  be 
felled,  he  is  punishable  for  waste.  (1  Cr.  Dig.  80.)  The 
principle  upon  which  all  these  cases  were  decided  is  that  which 
I  have  before  stated,  namely,  that  whenever  wood  has  been 
cut  in  such  a  manner  as  materially  to  prejudice  the  inher- 
itance, it  is  waste ;  and  that  is  the*  principle  upon  which  I 
place  the  decision  of  this  cause. 

It  may  be  supposed  that  this  construction  of  the  covenant 
in  question  proceeds  upon  equitable  considerations,  and  that 
equity  never  favors  any  construction  that  leads  to  the  forfeit- 
ure of  an  estate«  On  the  contrary,  the  construction  which  I 
have  adopted  is  the  legal  one,  because  I  hold,  that  by  destroy- 
ing nearly  all  the  wood  on  the  demised  premises,  so  that  the. 
land  must  soon  be  reduced  to  a  mere  common,  and  the  build- 
ings go  to  destruction  for  want  of  timber  to  keep  them  in  re- 
pair, (unless  it  can  be  elsewhere  obtained,)  is  such  an  injury 
to  the  inheritance,  as,  according  to  the  established  rules  of 
law,  amounts  to  waste.  For  my  part,  therefore,  I  lay  all 
equitable  considerations  out  of  view,  and  proceed  upon  strictly 
legal  grounds. 

That  the  lessors  of  the  plaintiffs,  or  their  ancestors,  had 
waived  the  forfeiture  by  the  acceptance  of  rent,  was  not  the 
ground  upon  which  the  judge  directed  the  ju^  y  ;  and  probably 
the  attention  of  neither  of  the  parties  was  directed  to  this 
point  at  the  trial,  though  it  is  now  insisted  upon.  As  the  case 
at  present  stands,  there  has  been  no  waiver.  It  does  *not  ap-  [  *  235  ] 
pear  that  the  lessors,  or  their  ancestor,  knew  that  a  forfeiture 
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KEW-YORK,  bad  been  incarred,  and  tbe  acceptance  of  rent,  unless  tkeycGd 
Nov.  1810.     1^1  ij^^   ijij^g  know   this   iact,  is  no  waifer.     {Roty  ex  dein, 

Gregs^n^  v.  Htxrriton,  2  Term  Rep.  425.  Mattktww  t.  ^%e<- 
tofiy  Cro.  Cflrr.  233.)  On  this  part  of  the  case^  further  ligkt 
may,  perimpe^  be  thrown  on  a  future  trial. 

My  opinion,  therefore,  is,  that  the  motion  for  setting  aside 
the  nonsuit,  and  granting  a  new  trial,  ought  to  bo  granued. 

Kent,  Gh.  J.,,  and  Thohpsom,  J.,  were  of  tbe  same  opinion. 

Spencer,  J.  It  is  an  established  principle,  that,  in  oon* 
strung  a  covenant  which  is  to  work  a  forfeiture,  courts  adhere 
strictly  to  tbe  precise  words  of  the  condition,  in  order  to  pre- 
vent the  forfeiture.  This  rule,  for  its  equity  and  reasonable* 
ness,  deserves  constantly  to  be  kept  in  view.  It  is,  in  most 
cases,  rigorous  and  harsh  to  break  up  a  lease,  for  the  violation 
of  covenants  which  may  bo  compensated  in  damages ;  and  the 
present  case  iqipears  to  be  one  of  that  description. 

The  lease  under  consideration  is  to  receive  a  double  con- 
struction ;  a  liberal. one  as  to  the  thing  leased,  and  the  use  and 
enjoyment  of  it  by  the  lessee,  so  as  to  effectuate  the  intention 
of  the  parties ;  and  a  literal  one  to  prevent  the  forfeiture. 

The  land  was  covered  with  heavy  timber ;  and,  for  the  use 
of  it,  the  lessee  was  to  pay  a  rent.  The  parties  must,  there- 
fore, have  intended  that  the  lessee  should  be  at  liberty  to  fell 
the  timber  to  a  certain  extent,  at  least,  for  agricultural  purposes. 

If  the  restriction  to  commit  waste  would  operate  to  restrain 
the  lessee  from  tbe  use  of  the  premises,  it  would  be  void,  as 
repugnant  to  the  grant.  I  shall  have  no  difiicuhy  in  maintain- 
ing that,  according  to  the  common  hiw  of  England^  the  lessee 
could  not  enjoy  the  land,  nor  derive  any  benefit  irom  it,  with- 
I  *  236  ]  out  the  commission  of  waste  ;  and  should  *that  point  be  estab- 
lished, this  covenant  must  be  rejected.  The  general  definition 
of  waste  is,  that  it  is  a  destruction  in  bouses,  gardens,  trees, 
or  other  corporeal  hereditaments,  to  the  disherison  of  him  in 
remainder  or  reversion.  It  is  not  every  injury  to  lands  that 
the  law  considers  as  waste,  nor  every  act  which  injures  the 
remainder-man,  or  tbe  reversioner.  To  test  this  supposed 
waste,  by  considering  the  reversioner  injured  by4be  acts  done, 
is  not  warranted  by  Taw ;  and,  in  point  of  fact,  when  the  prem- 
ises were  cleared  of  the  Umber,  cleared  land  was  more  valu- 
able than  wood  land.'  Cutting  down  oafc,  ash  and  eA»,  after 
they  arrive  at  tbe  age  of  20  years,  is  waste,  they  being  timber 
throughout  England,  ( Com.  Dig.  tit.  Waste,  D.  5.  Co.  Lilt. 
53.  a.  and  b.  2  RoU.  280.  1.  10.)  In  the  present  instance, 
the  case  does  not  state  what  species  of  timber  was  cut  down  ; 
but  the  land  was  covered  with  heavy  timber,  and  was  a  forest ; 
and  I  am  free  to  admit,  that  other  trees  than  odk^  ask  and  elm 
may  be  the  subject  of  waste,  if  they  constitute  the  timber  of 
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the  country  where  they  grow.     Every  tenant  has  certain  rights  new-york 

under  his  lease.     Unless  restrained  from  cutting  wood  aJto-  ,,J|j2IiJfi^ 

gether,  he  has  a  right  to  house-6o^e,  fire-6o^e,  plough-iote  and     Jacksor 

fence-io^e.     For  the  ptirpoBes  of  fuel,  he  is  bound  first  to  take    ^     ^'    ^ 

the  rfry,  fallen  and  perishing  wood ;  for  the  purposes  of  erect-      ^^^^ 

ing  necessary  buildings,  he  has  a  right  to  fell  timber,  and  so 

ibr  the  other  botes ;  but  I  insist  that,  according  to  the  common 

law  of  England^  no  tenant  can  cut  down  timber,  i&c.,  or  clear 

land  for  agricultural  purposes ;  and  that  the  quantity  of  timber 

cut  down  never  enters  into  the  considerafion  whether  waste 

haA  or  has  not  been  committed ;  but  that  it  is  always  tested  by 

th^  %ct  of  cutting  timber,  without  the  justifiable  excuse  of 

having  done  it  for  bouse-6ol6,  fire-6o^e,  plough-5o^e  or  fence- 

boit*     A  single  tree  cut  down,  without  such  justifiable  cause, 

is  waste  as  effectually  as  if  a  thousand  had  been  cut  down ; 

and  the  reason  is  this,  that  such  trees  belong  to  the  owner  of 

the  inheritance,  *and  the  tenant  has  only  a  qualified  property       [*'S37  | 

in  them  for  shade  and  shelter.     (1  Cnds€y  62,  63.  tit.  3.  s.  15. 

and  18.) 

The  doctrine  of  waste,  as  understood  in  England,  is  inap- 
plicable to  a  new,  unsettled  country.  If  the  parties  before  us 
mtended  that  a  sufficient  quantity  of  timber  snould  be  led  for 
the  use  of  the  faim,  it  was  very  easy  to  have  inserted  a  cove- 
nant to  that  effect.  We  are  tied  down,  in  the  present  inquiry, 
to  a  literal,  technical  construction  of  the  covenant,  and  have 
no  right  to  go  into  the  intention  of  the  parties,  or  adopt  any 
equitable  notions.  If  thid  was  an  action  of  covenant  to  recover 
damages  for  having  cut  doiVn  all  the  timber  on  the  premises, 
then,  indeed,  we  should  have  a  right  to  give  the  covenant  not 
to  commit  waste  a  greater  latitude. of  construction.  The  cri- 
terion set  up  by  the  plaintiff,  to  decide  whether  waste  has  been 
committed,  is  altogether  fanciful  and  vague;  and  the  case 
shows,  that  men  differ  very  widely  as  to  how  much  woodland 
ought  to  be  lefl  for  the  use  of  a  farm.  The  rule  furnished  by 
the  common  law  is  fixed  and  certain ;  and  the  lessor  knows 
what  wood  he  may  cut,  and  for  what  purposes ;  but  if  a  covenant 
not  to  commit  waste  is  hereafter  to  be  considered  as  a  covenant 
to  leave  a  sufficient  quantity  of  land  in  wood,  no  lessee  is  safe. 
If  the  act  of  cutting  timber  on  the  premises,  without  the  justi- 
fiable excuse  already  stated,  was  not  waste,  cutting  more  or 
less  was  immaterial.  Under  the  covenant  not  to  commit  waste, 
we  have  no  right  to  say  some  waste  might  be  committed,  and 
other  waste  might  not ;  the  covenant  is  inapt  to  the  case,  and 
if  any  remedy  exists,  it  must  lie  in  covenant.  I  am,  therefore, 
against  granting  a  new  trial. 

Yates,  J.>  was  of  the  same  opinion. 

Rule  granted. 
Vol.  Vll.  23  177 
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NEW-YORK, 
Nov.  1810. 


Jacxsov 

^^^^         *Jackbon,  ex  dent.  Goodrich  and  others,  againxt 

Ogden  and  Ogden. 


OODBK. 


By  A  map  of  THIS  was  an  ejectment  for  lands  in  Walton^  in  the  county 
SStSTuaciof  of  Delaware.  The  cause  was  tried  at  the  Delatcare  circuit, 
land  for  which  jn  September .  1809,  before  Mr.  Justice  Thompson.  The  prin- 
Minimi,  lots  No.  cipal  facts  proved  at  the  trial  were  the  same  as  stated  in  the 
16  and  No.  16  same  causc,  on  a  former  motion  for  a  new  trial.    (See  4  Johns. 

were  made   to    *j         -  -^  x  ^ 

join  each  other,  ^^P'  IW.) 

and  by  Oie  mi»-  Jt  was  admitted,  that  S.  WattUiy  to  whom  lot  No.  16  was 
the*  ^lurveyor,  patented,  had  conveyed  the  lot  to  John  Harper^  who  conveyed 
•ccordingto the  it,  in  1790,  to  Jamei  Hawley,  who,  in  1795,  conveyed  the  same 
tanceT  of  his  to  Robert  Freeman  and  another,  all  which  conveyances  referred 
""jey,  the  line  to  the  map  of  partition. 

would  not*  ex.  The  defendants  produced  a  conveyance  from  John  Harper 
tend  to  lot  No^  to  Ansyl  MCall,  for  250  acres,  part  of  lot  No.  16,  in  1793, 
vacant  piece  of  described  as  "  beginning  at  the  north-west  corner  of  Thomas 
land  between  JJawUy^s  lot,  and  running  thence  north  60  degrees,  east  34 
£id|  that!  a!\^  chains  and  32  links,  then  north  30  degrees,  west  72  chains  and 
▼arious  meuie  85  links,  then  south  60  degrees,  west  34  chains  and  32  links 
dnS^TSpae  to  the  place  of  beginning." 

of  near  18  Banajah  JH'Cfff/,  a  witness,  testified,  that  A.  HP  Call  took 
Sw^shouid'^te  possession  immediately  after  the  date  of  his  deed ;  and  the 
bound  by  their  jand  between  him  and  the  river  was  in  possession  of  the  Hate- 
un^r  **^*il»ir  ^y ;  that  he  was  acquainted  with  the  hemlock  tree  mentioned 
deeds,  accord-  in  the  deed,  and  that  the  Hawleys  said  that  tree  was  their 
!S&**  ^bSlSS  boundary,  and  A.  M'  Caffs  land  was  north-west ;  that  the 
given  in  the  claim  of  the  Hawlevs  did  not  extend  to  the  premises  in  ques- 
w?£Mit  '"referi  tion  ;  that  James  tiawley  told  him  to  what  point  his  line  ex- 
aoce  to  the  tended,  and  it  was  not  to  the  premises  in  question. 
Snu.(!o**  ^*'  Edmund  Weed  testified,  that  M^CaUvi^s  first  in  possession, 
[  *  239  ]  above  18  years  ago ;  that  he  knew  the  cross-line  *between  lots 
What  acts  and  No.  15  and  16,  and  that  the  corner  was  a  hemlock  tree;  that 
^^muons^^  jl^l^j.^  Yreeman  took  possession  after  the  Haicleys^  and  he  ?aid 
amount  to  such  that  the  land  in  possession  of  the  defendants  was  a  vacant  lot. 
catfon^and  con-  This  poss^ssion  was  the  same  as  that  of  the  Hawleys,  except 
siracUon  by  what  was  in  possession  of  Griswold^  and  who  said  he  had  his 
bindingandcon-  posscssion  from  the  Ogdens.     The  witness  testified,  that  the 

elusive,  though 

made  under  a  mistake,  as  to  the  true  eztoit  of  their  legal  rights,  {b) 

(a)  Aee.  Jukwn  v.  Fian  (^laerf  11  Jokm*.  R.  1S3.  Jkdkaen  v,  lTogAoim.Ti,  163.  Jmckim  v.  FruTf  17  JMiu. 
Jt  SKL   JocJfcMii  ▼.  TaUmadge^  4  Gmo«»,  450.    JZodtveS  v.  jtf^Mu,  7  Cwm,  761.    8.  C.  6  Wenddt^  4ffl, 

(ft)  Parol  declarations  and  confessions  of  the  parties  as  to  the  boundary  between  them,  are  sdmibslble  evi- 
dence, and  an  occupation,  sureeably  to  sach  line  for  a  long  period  of  time,  will  not  be  disturbed.  JmekMn  T.JPCalL 
10  J9IUU,  R,  377.  And  an  agreement  by  parol  as  to  locating  or  bounding  land  under  a  deed,  will,  U  saw— ^  bind 
the  parties.  -Dog  v.  TTUmpBon,  5  Gwem,  371.  Jackson  v.  Fm  CorUer^  11  J«Jbw.  Jt.  193.  But  simply  pomllng 
out  a  mistaken  line  as  the  true  one,  where  there  is  no  uncertainty  as  to  tlie  proper  location,  will  not  conclnde 
the  party.  Jmekam  v.  DougUt  8  JMm.  Jt.  367.  fiE«yr«Mtrf  v.  TcmpkkUf  9  J0k$ui.  M.  61.  Jti€kt9n  v.  IFMdni^ 
I  OnMMf  fl76. 
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Hatohi/h  were  in  possession  18  or  19  years  ago,  but  he  never  NEW-york, 
knew  them  claim  the  premises  in  question.  .  ^^^'  **^^' 

Samuel  Johnson^  another  witness,  testified,  that  he  was  in 
possession  of  No.  15,  twenty-two  years  ago,  with  Goodrich^ 
and  that  they  came  there  when  M^Call  last  took  possession  of 
Goodrich^  and  they  claimed  to  the  west  line  of  the  Ogdens. 
There  was  a  line  of  marked  trees,  which  he  supposed  to  be  the 
east  line  of  lot  No.  15.  They  lived  there  five  or  six  years. 
Goodrich  always  maintained  that  lot  No.  15  extended  up  to 
lot  No.  16,  but  never  heard  him  ^y  how  far  east  No.  15  ex- 
tended ;  that  they  frequently  examined  the  east  line  of  No.  15, 
and  fixed  it  west  of  the  possession  of  the  defendants. 

The  judge  charged  the  jury,  that  the  lessors  had  made  out  a 
legal  title  to  the  premises  in  quesUon,  and  that  the  only  sub- 
ject for  their  consideration  was,  whether  the  lessors  had,  by 
their  acts,  concluded  themselves  from  claiming  the  possession ; 
and  declared  his  opinion  to  be,  that  they  had  not  done  any 
thing  to  conclude  them.  The  jury  found  a  verdict  for  the  de- 
fen  Jants. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trialj  which  was  argued  at  the  last  August  term. 

E,  Williams  for  the  plaintiff. 

Foot^  contra. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This  is  a 
motion  on  the  part  of  the  plaintiff  to  set  aside  the  verdict,  and 
for  a  new  trial. 

•When  this  cause  was  heretofore  before  the  court,  on  a  like 
motion  on  the  part  of  the  defendants,  a  new  trial  was  awarded 
to  let  in  evidence  of  acts  of  the  lessors  of  the  plaintiff;  and  the 
court  observed  that  there  might  be  such  acts  as  would  be  suf- 
ficient to  conclude  them.  (4  Johns.  Rep.  140.) 

In  considering  the  present  motion,  I  shall  take  in  one  con 
nected  view  such  facts  as  have  been  presented  to  the  court 
upon  the  former  as  well  as  upon  the  present  motion,  which 
remain  uncontradicted. 

Lots  No.  15  and  16,  in  the  patents  in  question,  join  each 
other,  according  to  the  map  in  the  secretary's  office ;  and  the 
patents  for  those  lots  respectively  refer  to  the  map,  and  then 
describe  each  lot  by  courses  and  distances.  But  the  courses 
and  distances  do  not  correspond  with  the  map,  and,  no  doubt, 
there  is  a  vacant  piece  of  ground  (being  the  premises  in  ques- 
tion) lying  between  lots  No.  15  and  16,  provided  those  lots  be 
located  according  to  the  courses  and  distances  actually  run, 
and  the  monuments  actually  established  in  the  original  survey 
made  before  the  issuing  of  the  patents.  There  was  a  super- 
numerary lot  actually  surveyed  by  Wattles^  who  run  out  the 
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N^w-Yojuc,  loU  in  the  year  1785 ;  and  he  ran  out  17  instead  of  16  lota^ 
^^^^^  and  then,  upon  the  map  which  he  relumed  to  the  government, 
he  omitted  the  17th  lot;  and  he  took  a  patent  for  lot  No.  16| 
and  that  patent,  upon  the  face  of  it,  and  according  to  the  map 
to  which  it  refers,  included  the  supernumerary  lot. 

It  was,  then,  the  mistake  or  the  fraud  of  Watilu^  which  laid 
the  foundation  of  the  present  controversy.  Wattle  conveyed 
lot  No.  16  to  John  Harper^  shortly  after  the  date  of  his  patent, 
and  Harper,  on  the  10th  Julyj  1790,  conveyed  lot  No.  16  to 
James  Hawley,  from  whom  the  lessors  of  the  plaintiff  derive 
title,  and  on  the  12th  July^  1793,  a  tract  of  land,  described  by 
metes  and  bounds,  and  containing  250  acres,  and  being  the 
premises  in  question,  to  Ansyl  M^Cally  from  whom  the  defend- 

I  *  241  ]  ants  derive  title.  TUe  manner  in  which  lot  *No.  16  is  described 
in  the  deeds  to  Harper  and  HawUy^  is  not  stated  in  the  case. 
We  are  not  necessarily  to  conclude,  that  the  lot  No.  16,  granted 
to  Hawley,  was  commensurate  with  the  lot  No.  16,  granted  by 
patent  to  Wattles  ;  for  it  does  not  appear,  by  the  case,  that  the 
deed  to  Hawley  referred  to  the  patent,  or  adopted  the  descrip* 
tion  in  it,  with  reference  to  the  map  on  file  m  the  secretary's 
office.  It  was  competent  for  Harper  and  Hawley  to  limit  the 
boundaries  of  lot  No.  16,  and  make  it  less  extensive  than  it 
would  be  if  located  by  the  map.  The  acts  of  the  parties  show 
that  the  lot,  as  granted  by  Harper,  and  as  received  by  Hawley ^ 
was  intended  by  them  to  be  less  extensive.  Whether  parce 
or  not  of  the  thing  granted,  is  matter  of  evidence.  This  was 
so  held  by  the  judges  of  the  K.  B.  in  the  case  of  Doe,  ex  dem. 
Freeland,  v.  Burtj  (1  Term  Rep.  701.)  and  it  will  be  found  to 
be  a  strong  authority  on  the  point.  If  we  assume  the  fact  to 
be,  that  the  description  followed  the  patent,  the  question  will 
then  be  on  the  effect  of  the  acts  of  the  parties  in  locating  their 
deeds.  It  is  a  mere  question  of  location,  and  not  of  paper 
title.  The  courses  and  distances  and  marked  trees,  spoke  one 
language,  and  the  map  another.  All  the  parties  in  interest^ 
from  the  year  1790  to  the  commencement  of  this  suit,  followed 
the  actual  survey,  and  took  possession  accordingly.  They  all 
considered  the  premises  as  a  distinct  lot,  not  included  either 
in  No.  15  or  No.  16.  They  located  according  to  the  &cts  ad- 
dressed* to  the  senses,  without  having  recourse  to  the  secre- 
tary's office ;  and  when  the  question  of  location  was  thus  ren- 
dered ambiguous  or  uncertain,  by  the  contradiction  between  the 
map  and  the  survey,  j(and  both  were  referred  to  in  the  patent 
and  early  deeds,)  a  practical  location  and  construction  given 
by  the  parties,  and  acquiesced  in  through  a  series  of  transfers, 
and  for  a  great  number  of  years,  until  tha  lands  had  become 
cultivated  and  had  pown  into  value,  cannot  but  operate  with 
*  242  ]  great,  if  not  with  decisive  *force.  It  would  be  extremely  inequi- 
table for  the  plaintiffs  now  to  be  able  to  say,  with  tlie  aid  of 
the  court,  We  have  been  all  along  under  a  mistake,  and  so 
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have  those  from  whom  we  derivefl  title,  xind  we  have  equally  NEW-YORK, 
contributed  to  deceive  the  defendaiAs,  and  him  from  whom  v,^^I[;fl!J®\, 
they  purchased ;  we  can  now  go  beyond  our  location,  and  the      jackson 
land  which  we  supposed  we  had  purchased,  and  can  recover  '^• 

the  defendant's  farm,  which  we  have  constantly  declared  did 
not  belong  to  us.     On  the  motioir  for  a  new  trial,  for  the  mis-  ' 

take  of  a  jury,  the  courts  will  always,  in  the  exercise  of  a  sound 
discretion,  take  some  notice  of  the  injustice  of  the  claim.  A 
man  standing  by  and  suffering  another  to  build  on  his  land, 
and  setting  up  no  right,  though  conusant  of  it,  does,  by  this 
conduct,  in  equity,  lose  his  land ;  {East  India  Company  v.  Vin- 
cent^  2  Atk.  83.)  and  in  one  case,  such  conduct  has  been  held, 
at  law,  in  an  action  of  ejectment,  a  forfeitcrre  of  his  right. 
(Tarrant  v.  Terry,  1  Bay's  S.  C.  Rep.  239.)  Though  I  do 
not  acquiesce  in  the  last  decision,  yet  these  cases  show  how 
anfkvorably  such  claims  have  been  viewed  by  courts. 

There  is  no  doubt  that  when  James  Hawley  purchased  lot 
No.  16,  in  171^6,  he  took  possession  according  to  the  original 
survey,  and  thus  practically  defined  his  boundaries.  It  was 
proved,  that  when  ST  Call  took  possession  of  the  premises 
ander  his  purchase  from  Harper  in  1793,  the  Hawhys  were 
in  possession  of  lot  No.  16,  and  they  said  that  a  certain  hem- 
lock tree  was  their  boundary.  This  hemlock  tree  was  one  of 
the  corners  of  lot  No.  16,  according  to  the  original  survey,  and 
in  exclusion  of  the  premises.  The  premises  my  north-west  of 
this  boundary,  and  James  Hawley  told  a  witness  where  his  line 
extended  to,  and  that  it  did  not  extend  to  the  premises.  These 
were  the  declarations  of  the  ow:**<r  of  lot  No.  16,  contem- 
porary with  the  purchase  and  settlement  of  the  premises  by 
JtfCdl.  The  next  owner  of  lot  No.  18  was  ^Freeman,  whose  [  *  243 1 
title  commenced  in  1795,  and  he  said  that  the  land  which  the 
defendant  was  on  was  a  vacant  lot.  Griswold,  one  of  the  lessors 
of  the  plaintiff,  and  who  was  in  possession  of  lot  No.  16,  as 
early  as  1797,  accepted  a  covenant  under  seal  from  the  defend- 
ants, by  which  they  agreed  to  sell  to  him  50  acres,  being  part 
of  the  premises,  and  Griswold  afterwards  said  that  he  had  this 
possession  from  the  defendants.  BfCaU  then  took  possession 
of  the  premises,  with  the  knowledge  and  acquiescence  of 
Hawley,  and  under  a  deed  from  the  same  person  from  whom 
Hawley  derived  his  title.  Every  subsequent  declaration  and 
act  of  Hawley  and  his  successors  was  calculated  to  strengthen 
confidence  in  the  distinct  titles  derived  from  Harper,  and  it 
appears  that  the  defendants  were  purchasers  for  a  large  con- 
sideration. It  was  incumbent  upon  Hawley,  and  those  under 
him,  t2  locate  their  deed  truly,  and  to  be  conusant  of  its 
bounds.  Here  was  uncertainty  arising  from  the  variance  be- 
tween the  map  and  the  actual  survey,  and  the  proprietors 
locate  according  to  the  latter,  and  hold  out  that  to  their  neigh- 
bors, the  possessors  and  claimants  of  the  premises,  as  the  true 
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NEW-yoRK,  location.  They  go  further :  they  purchase  under  the  defend- 
i!!^12i^  ants'  title.  If  these  acts  do  not  amount  to  a  full  recogn.tioa 
of  that  title,  and  conclude  them  from  now  correcting  ihal 
location,  I  think  they  are  enough  to  justify  this  court  m  not 
actively  interfering  to  help  them,  by  disturbing  the  verdict  of 
the  jury.  They  ought,  at  least,  to  be  left  to  commence  their 
action  dt  novo. 

Wattles^  the  patentee,  and  every  person  without  exception, 
who  has  derived  title  from  him,  have  acknowledged  and  acted 
upon  the  distinction  between  lot  No.  16,  as  ii  appears  upon 
the  map,  and  the  premises.  Wattles  himself  created  this  dis- 
tinction, and  Harper y  who  took  under  him,  supported  this 
distinction,  by  his  separate  deeds  to  Hawley  and  to  M*Ckill, 
and  we  have  sufficiently  noticed  the  declarations  and  acts  of 
the  subsequent  purchasers. 
[  *244  ]  *The  owners  of  lot  No.  15,  tying  west  of  the  premises,  are 

also  among  the  lessors  of  the  plaintiflT;  but  it  would  seem  that 
lot  No.  15  has  no  color  of  pretension  to  the  premises.  The 
owners  of  that  lot  located  it  west  of  the  premises ;  for  it  was 

K roved  that  Johnson  and  Goodrich  were  in  possession  of  lot 
To.  15  when  MUCaU  took  possession  east  of  them,  and  they 
claimed  as  far  as  to  the  defendants'  west  line,  and  this  was 
supposed  to  be  the  east  hue  of  lot  No.  15.  Johnson  and 
Goodrich^  the  lessors,  frequently  examined  the  east  end  of  lot 
No.  15,  and  fixed  it  west  of  the  defendants'  possession. 

Upon  every  view  of  this  case,  the  court  are  accordingly  of 
opinion,  that  the  motion  on  the  part  of  the  plaintiff  for  a  new 
trial  ought  to  be  denied. 

Van  Ness,  J.,  (dissenting.)  When  this  cause  was  before 
us,  on  a  former  occasion,  (4  Johns.  Rep.  140.)  we  all  agreed 
that  the  premises  in  question  were  included  within  the  boun- 
daries either  of  lot  No.  15  or  of  lot  No.  16  ;  and  that,  as  the 
lessors  of  the  plaintiff  had  shown  a  title  for  both  these  lots, 
they  had  a  right  to  recover,  unless  they  had  concluded  them- 
selves by  establishing  different  boundaries  from  those  given  in 
the  letters  patent  The  written  agreement  between  Goodrich 
and  the  defendants,  for  the  purcnase  by  the  former  of  fifty 
acres  of  the  land,  which  was  then  supposed  to  lie  between  lots 
No.  15  and  16,  was  offered  in  evidence,  on  the  former  trial, 
as  one,  among  other  circumstances,  to  establish  that  the  lessors 
of  the  plaintiff  had  thus  concluded  themselves ;  but  the  judoe 
overruled  it.  We  supposed  that  this  agreement  was  admissible 
on  the  ground  that  '<  it  might  have  been  followed  up  by  acts 
which  would  conclude  Griswoldy  and  those  who  derive  title 
under  him,  from  claiming  the  premises  as  within  either  of  the 
lots  ;"  and  therefore  lest  "  the  defendants  might  have  forborne 
to  offer  similar  or  inferior  evidence  of  acts,"  &c.,  we  awarded 
[  *  S45  ]  a  new  trial.  Although  the  court  did  not  expressly  ^determine 
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that  if  the  agreement  had  been  admitted  in  evidence,  the  plain-  new-york, 
tiff  still  would  be  entitled  to  recover,  unless  it  was  followed  ^^![^ii!I^ 
up  by  further  evidence,  yet  it  is  clear  that  such  was  then  our 
opinion.  Now  I  cannot  discover  any  facts  in  the  present  case 
which  ought  to  lead  to  a  different  conclusion  from  the  one  we 
before  arrived  at,  when  this  cause  was  before  us  on  a  similar 
application.  The  evidence  on  the  former  trial  is  not  so  fully 
reported  as  it  might  have  been,  nor  was  it  necessary  in  the 
view  we  then  took  of  the  case. 

But  waiving  what  we  before  said  on  this  subject,  let  us  con- 
sider the  cause  as  it  now  stands.  The  question  is  whether, 
upon  the  facts  before  us,  the  present  claimants  have  said  or 
done  any  thing,  or  acquiesced  in  what  has  been  done  by  others, 
8o  as  to  divest  themselves  of  their  title  to  the  lands  in  contro- 
versy. There  being  no  dispute  about  the  facts,  this  is  a  ques- 
tion of  law.  Owing  to  some  cause  which  is  not  explained,  and 
about  which  we  are  left  entirely  to  conjecture,  the  person  who 
surveyed  the  lots  in  question  committed  an  error  which  created 
some  confusion  in  relation  to  the  line  between  No.  15  and 
No.  16.  Goodrich^  who  resided  in  Connecticut^  was  ignorant 
of  the  true  extent  of  lot  No.  16,  and  therefore  agreed  to  pur- 
chase the  50  acres  mentioned  in  the  case  from  the  defendants. 
Those  from  whom  Goodrich  derived  his  title  were  also  deceived 
with  respect  to  the  true  line  of  division  between  No.  15  and 
No.  16,  and  expressed  an  opinion  that  neither  lot  embraced 
the  premises  in  question.  Some  few  years  ago,  the  error  under 
which  the  proprietors  of  these  lots  labored  was  detected,  and 
the  defendants  now  set  up  this  misconception  of  the  lessors  of 
the  plaintiff  as  a  defence  in  this  action,  and  the  court  consider 
the  defence  to  be  valid.  This  is  going  much  further  than  we 
have  ever  yet  gone,  and,  in  my  opinion,  to  a  most  dangerous 
length.  The  extent  which  we  have  hitherto  gone  is',  that  when 
two  persons,  already  having  a  title,  have  settled  the  line  *of  [  •  246  J 
division  between  them ;  or  where  one  having  title  has  made  an 
actual  location  according  to  what  he  supposed  to  be  his  true 
line,  and  his  neighbors  have  acquiesced  in  such  location  for  a 
considerable  length  of  time,  that  the  boundary  thus  established 
shall  remain  undisturbed.  But  in  this  case,  my  brethren  go 
greatly  beyond  the  principle  of  our  former  decisions.  Here 
the  defendants,  confessedly,  have  no  title  at  all ;  and  the  judg- 
ment of  the  court  is,  that  the  true  and  undisputed  owners  have 
not  only  lo^^t  their  rights,  but  that  the  defendants,  after  a  pos- 
session for  about  eighteen  years,  have  acquired  a  title  which,  it 
will  be  seen,  is  good  against  all  the  world.  The  government, 
it  is  conceded,  have  no  claim  to  the  property.  l*he  title  must, 
therefore,  he  in  some  other  person ;  and  if  it  be  not  in  the 
lessors  of  the  plaintiff,  then  the  defendants  have  it.  It  is  thus 
that  the  acquiescence  of  those  having  the  right,  in  ignorance 
of  its  actual  extent,  and  a  few  loose  parol  declarations,  are 
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MMW-VOUML,  Bade  to  confer  a  tide  upon  those  who  were  trespassers  when 

^'J^I'J!^^  they  entered,  and  who  otherwise  would  have  no  right  at  all. 
Jacuqv  There  is  another  view  of  this  subject  which,  it  appears  to 

(VDo^*  me,  is  equally  conclusive  against  the  defence  which  is  relied 

upon.  There  can  be  no  doubt  that  the  lands  in  question  fell 
within  lot  No.  16.  One  set  of  the  lesscM-s  of  the  plaintiff  derive 
title  to  that  lot  from  John  Harper^  by  his  deed  of  July y  1790. 
Harper  had  no  title  to  No.  15.  All  the  right  he  had  was  to 
No.  16,  and  the  whole  of  that,  as  described  in  the  letters 
patent,  he  had  conveyed  to  James  Hau>ley  three  years  before 
the  conveyance  to  Antyl  MCall,  under  whom  the  defendants 
claim.  The  parties  thus  derive  their  title  from  the  same 
source.  The  defendants  are  in  no  better  situation  than  Har-* 
per  himself  would  have  been  if  he  had  remained  in  possession 
of  the  premises,  and  the  present  action  had  been  commenced 
against  him.  Now  it  would  seem  to  m<e  that  Harper  never 
would  be  permitted  to  avail  himself  of  the  defence  inmsted 

[  *  247  ]  *upon  by  the  defendants ;  and  if  he  would  not,  neither  can  the 
defendants.  I  am  persuaded  the  more  this  view  of  the  ques- 
tion is  considered,  the  more  'conclusive  it  will  appear  against 
the  defence  which  my  brethren  think  it  their  duty  to  sanction 
If  I  understand  the  argument  of  the  counsel  for  the  defend- 
ants, they  rely  in  a  great  measure  upon  the  evidence  of  adverse 
possession,  considering  probably  fas  I  most  certainly  did)  that 
our  former  decisions  (for  this  is  the  third  time  this  cause  has 
been  before  us)  had  disposed  of  every  other  point.  There  is 
no  force  in  this  objection ;  and  the  only  reason  why  I  omit 
going  fully  into  a  consideration  of  this  part  of  the  case,  is, 
because  I  have  never  understood  my  brethren,  in  conferring 
with  them  on  this  subject,  that  they  placed  their  opinion  at  all 
en  this  ground.  My  opinion  is,  that  the  verdict  is  against  laiv, 
and  ought  to  be  set  aside,  with  costs  to  abide  the  event. 

Motion  denied. 


11  ■  II  ii  II  e 


Jackson,  ex  dem.  Clark,  against  O'Dgnaghv. 

f ''umi''"^!?^  THIS  was  an  action  of  ejectment,  to  recover  possessipn  of  rtA 
**\o  tarry  in  the  No.  8,  in  Fabitts,  in  the  county  of  Onondaga,  The  cause  wufl 
chiof  bouse  of  |fi^d  before  Mr.  Justice  Thompson,  at  the  Onondaera  circuit, 

her  httfband  40  ^,      c%t   a    r  lorkA  ^       '  ©  » 

daya.  or  nntU  the  21  St  June,  1809. 

her  dower  be  as- 
signed to  her/'  {Law9^  seas.  K).  c.  i.)  will  not  protect  her  affainsi  an  action  of  <>)cetnient,  brought  aAer  tta 
forty  days  have  elapsed,  by  the  heir  or  any  person  deriving  title  from  the  husband. 

Ir  the  widow's  downr  be  not  assirnefl  during  her  qHormUmef  she  may  bring  h^  action  and  recover  daip 
ages  from  the  day  of  her  husband's  death,  but  she  cannot  enter  for  her  dower,  until  it  is  assigned  U  h«  i 
and  after  the  forty  days,  tlw  heir  may  expel  her,  and  put  her  to  her  suit. 


V. 
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* 

Patrick  0*Donagh^  was  ia  possession  of  the  premises  in  NETir-roRK 
1804y  and  continued  m  possession  until  the  time  of  his  death,  ^JJ2I;Jfi2Ly 
in  the  autumn  of  1806.     A  judgment  was  recovered  in  the      jacxsov 
Onondaga  Common  Pleas,  in  October  term,  1806,  against  Wil- 
liam Dougherty  and  Patrick  O'Donaghy,  before  the  death  of 
the  latter,  for  127  dollars  and  30  cents,  at  the  suit  of  Russel 
Clark  J  on  which  k  fieri  facias  *was  issued,  by  virtue  of  which      )  •  JMP  ] 
the  premises  in  question  were  sold  on  the  27th  March,  1807, 
to  the  lessor  of  the  plaintiff,  and  conveyed  to  him  by  the 
sheriff.     The  defendant  is  the  widow  of  Patrick  O'Donaghy, 
and  since  his  death,  has  remained  in  possession  of  the  premises. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  facts  above  stated. 

JPamuxn,  for  the  plaintiff. 

Caiy,  contra. 

Van  Ness,  J.,  delivered   the  opinion  of  the  court.     The 

Erivilege  of  the  widow  to  tarry  in  the  chief  house  of  her 
usband  for  forty  days,  or  until  her  dower  be  assigned  her, 
does  not  protect  her  from  an  action  of  ejectment  by  the  heir,  or 
any  person  deriving  title  from  him,  after  the  forty  days  have 
elapsed.  There  is  some  difference  between  the  words  of  our 
statute,  j[l  Re9,  Laws  of  N.  F.  51. )f  and  magna  charta,  (c.7.)  ♦  ^*-  *'W» 
from  which  the  statute  was  taken ;  but  it  is  a  difference,  I  ap- 
prehend, in  the  words  only.  In  the  former,  the  expression  is, 
that  the  widow  '<  shall  tarry  forty  days,  &c.,  or  until  her  dower 
be  assigned,"  &c.,  and  in  the  latter,  she  *'  shall  tarry  forty 
days,  &c.,  within  which  time  her  dower,'*  &a. 

It  is  supposed,  that  under  our  statute  Uie  widow  has  a  right 
to  her  quarantine  until  her  dower  be  assigned  her.  If  this  had 
been  the  intention  of  the  legislature,  then  the  limitation  of  it  to 
forty  days  would  be  useless.  The  construction,  therefore,  of 
our  statute  and  magna  charta  must  be  the  sante ;  ajid  tt^at  of 
the  latter  appears  to  be  well  settled. 

If  the  widow's  dower  is  not  assigned  her  during  her  quaran- 
tine, she  has  her  right  of  action,  and  she  shall  have  her  dam- 
ages fi'om  the  day  of  her  husband's  death,  when  he  dies  seised. 
A  widow  cannot  enter  for  her  dower  until  it  is  assigned  her, 
^  because  it  doth  not  appear,  before  assignment,  what  part  of 
the  lands  or  tenements  *she  shall  have  for  her  dower."  (Litt.  [  *  219  ) 
43.  0>.  Litt,  37.  b.)  She  is  not  a  tenant  in  common  wiUi  the 
heir.  Her  right  rests  in  action  only ;  and  afVer  the  expiration 
of  the  forty  days,  the  heir  can  expel  her,  and  put  her  to  her 
suit.  (Co.  Litt.  34.  b.)  In  a  case  reported  in  Jenk.  Cent.  (184. 
case  16.^  it  was  ruled  by  all  the  judges,  that  the  widow  may 
live  in  tne  chief  house  of  her  husband  for  forty  days,  and  no 
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NEW-YORK.  longer.     It  must  have  been  to  remedy  this  hardship  upon  the 
'J^^^Jl^  widow,  that  dower  ad  ostium  ecclesuty  and  ex  assensu  pair  is  ^  was 
Bbbvkt      introduced,  so  that  she  might  enter  immediately  upon  the 
„     ^-      ^    death  of  her  husband,  and  not  be  driven  to  her  action.     The 
PiiLBY.      true  construction  of  our  statute  and  of  this  part  of  magna 
charta  appears  to  be,  that  the  widow  shall  enjoy  her  quaran- 
tine for  forty  days,  unless  within  that  time  her  dower  be  as- 
signed her. 

The  only  instance  which  bar  fallen  under  my  observation, 
in  which  this  construction  of  magna  charta  has  been  question- 
ed, is  a  dictum  of  Gould^  J.,  in  the  case  of  Good  title  v.  Ncvh 
man,  (3  Wils.  519.)  where  he  said,  '^  that  the.  court  would  not 
turn  the  widow  out  until  her  dower  was  assigned  to  her :"  but 
he  was  undoubtedly  mistaken. 

Judgment  for  the  plaintifil 


Bennet  against  The  Executors  of  Pixley. 

eovenantlT"  °go  THIS  was  an  actiou  of  covenant.  The  declaration  stated, 
[  *  250  ]  that  the  testator,  on  22d  February^  1802,  at  Chenango,  *&c.,  by 
odI.v  to  a  part  his  Certain  writing  obligatory,  sealed,  &c.,  promised  and  agreed 
eJaii^,  «id**i  with  plaintiff,  in  consideration  of  400  dollars  to  him  paid,  to 
breach 'of  that  convcy  to  the  plaintiff,  on  or  before  the  1st  day  of  December 
paid  foTmdJm'  ^^^^  '^^^^  ^"^  certain  lot  of  land  lying  in  Nanticoke,  the  same 
Hgn,  the  de-  to  be  appraised  by  G.  Storer  and  Elijah  Higbe ;  and  if  said 
I^r'iTlp*  m""".  'ot  of  land  should  be  appraised  over  the  sum  of  4C0  dollars, 
condiuon  pre-  (be.  samc  was  to  be  made  up  to  the  testator ;  and  if  it  was 
c^Smu*' ^  appraised  under  400  dollars,  the  sum  which  it  fell  short  was 
such  case  ara  to  be  deducted  out  of  certain  notes  given  by  Lombard  and 
IiS»ndfnt"{a°"  Jones.  The  plaintiff  averred,  that  he  was  ever  ready  to  receive 
In  an  action  a  deed  of  said  lot,  until  the  1st  day  of  December  was  past, 
pfiSSiT dwiS!  and  that  the  testator  did  not  deed  or  convey  to  him  the  said 
ed.that  in  con-  lot,  and  that  the  testator  was  in  full  life  until  after  the  1st 
JuxT^narapaCi  December,  and  so  the  testator  broke  his  covenant,  &c.  To 
to  ibo  defend-  this  declaration  there  was  a  general  demurrer  and  joinder, 

ani,  he  promis- 

od  and  agreed  tc 

convey,  on  the  Ist  December^  lOOS,  to  the  plaintiflT,  a  certain  lot  ofland  lying  in  N.,  the  same  to  he  appraised 

bv  A.  and  B. ;  and  if  appraised  at  more  tnan  400  dollars,  the  plaintiff  was  to  pay  to  the  defendant  the  rar 

plus  j  and  if  at  less  than  thai  sum,  so  much  was  to  be  deducted,  &c.,  and  averred  that  be  was  ready  to 

raceive  a  deed ;  but  the  defendant  did  not  convey,  dec.    On  demurrer,  the  declaration  was  held  good. 

fa)  Ace.  Tompkin*  v.  FlIiMy  5  WmdtHf  496,  where  the  court  lay  down  some  peneral  raleii,  deduced  fhim  tka 
a4|ttdf0d  case*,  by  which  tu  (icienniiic  what  covenants  are  dependent  and  what  independent. 

18() 
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Van  Vechten,  in  support  of  the  demurrer. 
SedguficJCy  contra. 

Per  Curiam.  The  two  principal  objections  to  the  declara- 
tion in  this  case  are,  1.  That  the  plaintiiT  has  not  averred 
tlBat  the  lands  were  appraised,  or  that  he  was  ready  to  pay  the 
overplus  moneys  (if  any)  upon  such  appraisement;  2.  That  the 
land  is  not  described  with  the  requisite  certainty. 

Tb<^re  does  not  appear  to  be  sufficient  weight  in  either  of 
these  objections. 

1.  Assuming  that  there  was  a  covenant  on  the  part  of  the 
plaintiff,  to  pay  for  the  amount  of  the  appraisement  beyond  the 
400  dollarft,  yet  it  only  went  to  a  part  of  the  consideration, 
and  the  rul'^  is  settled,  that  where  mutual  covenants  go  only  to 
a  part  of  the  consideration,  and  a  breach  of  that  part  may  be 
paid  for  in  damages,  the  defendant  shall  not  set  it  up  as  a  condi- 
tion precedent.  The  covenants  in  such  case  are  to  be  regarded 
as  independent.  (Boone  v,  JEJyre,  *1  H.  Black.  273.  n.  Camp- 
bell V.  Jonesy  6  Term  Rep.  570.  1  Sound.  320.  n.  c.)  The 
damages  sustained  would  be  very  unequal,  if  the  covenant  of 
the  plaintiff  was  held  to  be  a  condition  precedent.  He  in  the 
mean  time  loses  his  400  dollars,  and  the  testator  might  not 
lose  any  thing.  The  plaintiff  had  in  part  (vX  least)  executed 
the  bargain,  by  paying  the  400  dollars,  and  tne  testator  ought 
not  to  keep  that  sum  without  conveying  the  land,  because  that 
possibly  there  may  be  a  surplus  to  receive,  and  he  may  sustain 
some  damage  by  the  plaintiff  not  tendering  that  surplus.  This 
would  be  unjust.  He  is  bound  to  convey,  and  he  may  then 
resort  to  his  action,  if  a  surplus  should  be  found  to  exist  upon 
the  appraisement. 

2-  The  testator  covenanted  to  convey  "  one  certain  lot  of 
land  lying  in  Nantinokey^  and  he  has  received  what  was  pre- 
sumed at  the  time  to  be  the  full  consideration.  It  cannot 
surely  lie  in  his  mouth  to  say  that  he  cannot  convey  because 
of  uncertainty  in  the  description.  The  grant  would  be  good 
by  the  description  in  the  covenant;  and  the  grantee  could 
render  it  effectual  by  averment,  as  to  the  certainty  of  the 
place  and  of  the  lot ;  id  certum  est  quod  certum  reddi  potest. 

Judgment  must,  therefore,  be  rendered  for  the  plaintiff. 

187 


NEW-YORK, 

Nov.  1810. 

BSHHST 
V. 

Executors  of 

PlXLXT. 


[•2511 


SSI  CASES  IN  THE  SUPREME  COURT 


MSW-TORX 

Nov.  1810. 


Teele,  qui  tairij  ^c.j  against  Fonda. 

W^|BM>«nwa      THIS  was  an  action  of  debt  brought  on  the  sftatute  "  tc  pre^ 
knowinr  at  Um  Tent  and  punish  champerty  and  maintenance,'*  {Laws,  vol.  I. 

^e  b    held  ®®"-  ^-  ^-  ^-  P-  ^^')  (*)  "ga'^^^t  ^«  defendant,  for  pm^chas- 
advenetyiotbe  ing,  on  the  19th  December^  180ff,  of  Nathaniel  Ogden,  lot  No. 

L'Toco't'**"  ^^>  ***  ^•^^  township  of  Mardxusy  in  the  county  of  OntmOttga, 
™^  the  said  Ogden  pretending  title  thereto,  but  being  ^disseised 
ponMu  daim^  thereof  at  the  time  of  the  purchase.  Plea,  nil  debet. 
^^  aSi***''*!^  ^^^  ^^^  section  of  the  statute  declares,  •  that  no  person 
<Le*<<acttopra.  shall  buy  or  sell,  or  by  any  means  procure  any  pretended  right 
veoi  and  punish  or  title,  or  make  or  take  any  promise,  grant,  or  covenant  to 

champerty  and   ■  '.,  •i^  ii* 

mainieiiance/'    have  any  right  or  title  of  any  person  to  any  lands,  tenementF 
to  an  action  for  or  hereditaments,  unless  such  person  who  shaB  so  bargain,  seH, 

the  Talac  or  the  ^  .       ^,  ^  %.  .  °i  « 

land,  held  ad-  Covenant  or  promise  the  same,  or  his  ancestors,  or  those  by 
v«miy,and  the  whom  he  claims  the  same,  have  been  in  possession  of  the  same, 
£tfeoau7«)°  ^  ^^  ^^  reversion  or  remainder  thereof,  or  taken  the  rents  and 
profits  thereof,  for  the  space  of  one  whole  year  next  before  the 
said  bargain,  &c.,  upon  pain  that  he  who  shall  make  any  such 
bargain,  &xi.  shall  forfeit  the  whole  value  of  such  lands,  tene- 
ments or  hereditaments ;  and  the  buyer  or  taker  thereof,  know- 
ing the  same,  shall  also  forfeit  the  value  of  the  said  lands,  ten- 
ements or  hereditaments ;  the  one  half  of  the  said  forfeitures 
to  be  to  the  use  of  the  people  of  the  state ;  and  the  other  half 
to  the  party  that  will  sue  for  the  same  in  any  court  of  rec- 
ord," &c. 

The  cause  was  tried  at  the  Onondaga  circuit,  the  4th  June^ 
1810,  before  the  chief  justice. 

At  the  trial,  Miller,  a  witness  for  the  plaintiff,  testified,  that 
in  1804  or  1805,  Ogden  offered  to  sell  the4ot  to  him,  but  the 
witness  declined  purchasings  as  he  had  bought  the  land  once, 
and  told  Ogden  that  the  lot  was  settled  by  a  number  of  per- 
sons, sever^  of  whom  had  got  deeds,  and  the  witness  then  lived 
on  the  land.  Another  witness  also  testified  that,  in  1805,  he 
told  Ogden  that  he  had  surveyed  and  subdivided  the  lot  by 
direction  of  Judah  WUliainSy  and  that  several  settlers  bad  niade 
improvements  on  the  lot  under  Williams. 

jL.  Foster  also  testified  that  in  December,  1806,  in  an  answer 

(a)  One  who  neni  land  without  the  knowledge  that  there  ii  a  subsisting  advene  poa- 
sewioui  is  not  liable  to  the  penalty  for  selling  a  pretended  title.  Such  knowledge  will, 
however,  be  presumed  In  the  first  instance,  nastenpats  v.  Kelly f  IS  Johns.  R.  466. 
Lane  v.  S/uara,  1  Wendell,  •ISS.  Ikit  if  he  sells  land  held  adrersdv,  the  fact  that  his 
title  is  rood  is  no  bar  to  an  artton  for  Uie  penalty.  Tomb  v.  Sherwood^  13  Johns.  R.  S89. 
Of  the  legal  or  equitable  interest  which  is  sufficient  to  protect  a  party  against  the  penalties 
of  the  statute,  vid.  Wiekham  v.  Conklin.  8  Johns.  TtO.  ThaUxmer  v.  Br^tekerhof,  fO 
Jt^ns.  R.  SS6.  S.C.  ZCowen,  6'23.  Cambellv.Jones.^WendeU^SOS.  The  statute 
does  not  apply  to  judicial  sales.     7\dtle  v.  Jackson,  6  Wiendell,  213. 

{b)tR  £r.  691.  see.  6, 6, 7. 
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to  the  iBquiry  of  the  defendant  about  the  lot,  and  the  settleis,  mewyobk, 
Ihe  witness  informed  him  who  the  persons  were  who  had  settled  ^JJjI^JfJ^ 
OD  the  lot;  that  the  defendant  then  iaformed  the  witness,  that      tsblk 
he  purchased  the  lot  of  Ogden  at  Coeymans ;  that  before  the  ^• 

purchase,  Ogden  told  him  that  *'he  claimed  the  lot,  that  there       p  «'qko  -i 
were  settlers  on  it,  but  he  would  not  lose  it ;   that  he  was  not      ^  -' 

in  a  situation  to  recover  it,  but  wished  the  defendant  to  bring 
actions  for  that  purpose ;  and  that  the  adrerse  title  was  from 
Eli  to  WiUiamSf  and  from  the  latter  to  the  settlers.  The 
defendant  also  told  the  witness  that  he  did  not  think  he  could 
hold  the  lot,  but  he  should  not  lose  any  thing,  as  Ogden 
was  to  make  him  good,  if  he  lost  the  lot,  and  showed  a  deed 
&om  Ogden;  and  at  the  same  time  inquired  the  names  of  the 
persons  in  possession,  in  order  to  bring  actions  of  ejectment 
against  them. 

The  plaintiff  also  gave  in  evidence  several  title  deeds,  dated 
in  1800,  1802  uid  1805,  to  the  several  persons  in  possession 
of  the  land,  and  various  acts  of  ownership  were  also  proved 
pfior  to  1806.  The  value  of  the  improved  land  under  cultiva- 
tion, being  about  132  acres,  and  including  houses,  barns, 
otehards^  dus.,  was  proved  .to  be  3,225>  dollars*  The  present 
suit  was  commenced  the  14th  Navembery  1807. 

The  defendant  gave  in  evidence  an  award  of  the  Onondaga 
Qommissioners. 

The  chief  justice  chai^ged  the  jury,  that,  in  his  opinion,  the 
plaintiff  was  entitled  to  recover  the  sum  of  3^5  dollars,  being 
die  Talue  of  the  improved  land ;  and  the  jury  found  a  verdict 
far  the  plaintiff  accordin^y. 

A  motion  was  made,  in  behalf  of  the  defendant,  to  set  aside 
ihe  verdict,  and  for  a  new  trial;  L  Because  the  chief  justice 
qusdirected  the  jury ;  2.  Because  the  plaintiff  did  not  prove 
that  Ogden  was  disseised  of  all  the  land,  for  the  value  of  which 
the  verdict  was  given,  nor  that  the  defendant  knew  that  Ogden 
was  disseised. 

« 

Cbrfy,  for  the  defendant.  Hte  cited  2  Hawk.  P.  C.  Cham- 
perty y  p.  409.  s.  14.  and  p.  419.  s.  11.     1  Johns.  Cas.  85. 

♦  Goldj  contra,  cited  1  Caines's  Rep.  358.    2  Caines's  Rep.  183.      [  ♦  254  J 

> 

Per  Ckuriam.  The  evidence  is  full  and  complete,  that  when 
the. defendant  bought  and  purchased  the  lot  iki  question,  on  the 
19th  of  December y  1806,  the  whole  lot  was  claimed  by  deed, 
by  peteons  under  a  title  hostile  and  adverse  to  the  title  then  set 
op  by  Ogden;  that  the  lands,  for  the  value  of  which  the  plain- 
tiff has  taken  a  verdict,  were  then  under  actual'  cultivation, 
and  possessed  under  such  adverse  title ;  and  that  all  this  was 
known  to  the  defendant  at  the  time  of  his  purchase,  and  that 
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NEW-YaiR,  he  purchased  with  a  view  of  contesting  at  law,  the  title  set  up 
-■-Ijr^' ^^^'  ^^  ^^  persons  in  possession.     There  is  no  ground  whatever  to 
Beistol      set  aside  the  verdict,  and  the  motion  must  be  denied. 

Y. 
BVBT. 


Bristol  against  Burt. 

^^  **Si!!u*  THIS  was  an  action  of  trover,  brought  to  recover  the  value 
6cieot  to  nip-  of  95  barrels  of  potashes.  The  cause  was  tried  at  the  Onondaga 
SSTnwwSiryto  ^ircuit,  the  7  th  June^  1810,  before  the  chief  justice. 
show  a  manual  The  defendant  was,  in  1808,  and  still  is,  the  colkctor  of  the 
tWi«^ui*'OTS^  port  of  Osweeoy  on  the  south  side  of  lake  Ontario.  In  May^ 
tioD3  nor  that  1808,  the  defendant  was  applied  to,  to  know  whether  he  wouU 
£tf  mT'i^*^!  ff^^^  clearances  for  ashes  for  the  port  of  Sackett^s  Harbor^ 
to  hifl  own  use ;  which  is  the  ncxt  adjoining  port  in  the  couilty  of  Jefferson,  and 
br  theriSiMo  ^"  ^^^  south  sidc  of  the  lake,  and  adjacent  to  the  province  of 
dispose  oMt,  or  Canada.  The  defendant  answered  that  he  did  and  should 
St^Iif^^SJt^'Sr  continue  to  irrant  clearances ;  and  the  defendant  was  informed 

miDion  over  "»*•,.  ^  /•    i  •    •      »«*         i    •  ■  r-x  f 

to  the  exclusion,  of  the  mtcntion  of  the  plaintiii  to  bnng  ashes  to  Us%oegOj  for 
SftjiJpwSSff'!  ^^  purpose  of  sending  them  to  SackeiVs  Harlor.  About  the 
right,  w  a  coff  first  Ju/y,  the  plaint  flf  sent  95  barrels  of  potashes  to  Oswego^ 
vertian,  {a)  which  were  put  into  the  *store  of  a  Mr.  Wentworth,  who  gave 
[•255]  the  plaintiff  a  receipt  for  them.  The  plaintiff  applied  to  the 
defendant  for  a  clearance,  in  order  to  transport  the  ashes  to 
SacketVs  Harbor,  but  the  defendant  refused  to  grant  it;  al« 
leging  as  a  reason  for  his  refusal,  that  though  he  did  not  suFpect 
the  plaintiff  intended  to  send  the  ashes  to  a  British  port,  yet 
he  believed  that  the  collector  at  Sucktti^s  Harbor  would  not 
do  his  duty,  and  that  the  ashes  would  be  sent  from  thence  to  a 
British  port.  The  defendant  at  the  same  time  promised  the 
plaintiff,  that  if  he  did  not  receive  instructions  to  the  contrary 
from  the  secretary  of  the  treasury,  within  a  fortnight,  he  would 
give  a  clearance  to  the  plaintiff's  ashes.  Afler  the  expiration 
of  that  time,  the  defendant  still  refused  to  grant  the  clearance, 
though  he  admitted  that  he  had  received  no  new  instructions, 
from  the  secretary  of  the  treasury,  nor  had  he  received  any 
instructions  forbidding  such  clearances.  He  assigned  no  other 
leason  for  his  refusal,  than  his  suspicion  that  the  collector  at 
Sacketfs  Harbor  would  not  do  his  duty,  and  persisted  in 
refusing  a  clearance,  though  the  plaintiff  oflfered  to  give  bonds 
that  the  ashes  should  be  delivered  at  SacJcetfs  Harbor.    The 

{a.)  Ace.  Shdwell  v.  Few,  infra,  SOS.  Murray  v.  Burling,  10  Johnt.  R.  1*72.  JLodh 
wood  V.  BulL  I  C<Hoen,  322.  ReynoltU  v.  Shuler,  5  Ccwen,  S23.  BiMtdL  ▼.  Drak^ 
19  JohnM,  Jl.  C6. 
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taintiff  then  expressed  his  desire  to  take  the  ashes  up  the  river;  NEW- York, 
ut  the  defendant  declared  that  the  plaintiff  should  not  take  >JJ^;J!i?V^ 
them  from  fVenticorth^s  store,  unless  he  gave  bonds  for  double      Bristol 
the  value  of  the  property,  to  carry  the  ashes  to  Homey  in  the        ^^' 
county  of  Oneida^  and  leave  them  there,  while  the  embargo 
continued;  that  the  property  was  under  his  jurisdiction  and 
charge ;  that  he  had  a  control  over  all  the  stores  and  wharves 
where  ashes  were  placed,  and  had  employed  armed  men ;  and 
that  he  had  the  right  to  prevent  their  removal,  and  would  exer- 
cise it.     Two  armed  men  were  stationed   near  WeniworMs 
store  during  two  nights,  and  an  armed  sentinel  was  constantly 
on  duty,  night  and  day,  at  the  public  store  of  the  collector, 
•within  ten  rods  of  fVentworth^s  store,  and  in  view  of  it,  for  the       [  *  256  I 
purpose  of  observing  boats,  and  preventing  the  removal  of 
property.     The  defendant  avowed  his  determination  not  to 
permit  any  ashes  to  be  removed  from  any  of  the  stores  in 
Otwego.    The  defendant  demanded  the  ashes  in  question  from 
Wentworthy  who  refused  to  deliver  them ;  but  in  order  to  prevent 
the  defendant  from  proceeding  to  extremities,  and  to  satisfy 
him,  Wentioorth  entered  into  an  agreement  with  the  defend- 
ant, not  to  deliver  any  property  from  his  store,  without  the 
permission  of  the  defendant. 

In  the  autumn  of  1806,  the  defendant  gave  a  general  permis- 
sion to  remove  any  ashes  from  Oswego  up  the  river,  and  13 
barrels  of  the  potash  of  the  plaintiff  were  delivered  by  Went-- 
worth  to  his  order. 

On  the  13th  February ^  1809,  the  defendant  gave  a  written 
permit  to  carry  the  remaining  82  barrels  of  potashes  from  Ojt- 
wego  to  Romey  in  the  county  of  Oneida^  requiring  of  the  per- 
son to  whom  they  were  delivered  by  order  of  the  plaintiff,  a 
written  report  of  the  ashes,  and  an  oath  that  the  statement 
was  true,  and  that  he  did  not  intend  to  violate  the  law. 

It  was  proved,  that  when  the  plaintiff  applied  to  the  defend- 
ant for  a  clearance  to  Sackett^s  Harbor^  potashes  were  worth 
at  that  place  180  dollars  per  ton,  and  that  the  expense  of  trans- 
portation was  4  dollars  per  ton.  That  the  price  of  potashes  on 
the  21st  Juljfy  1808,  in  the  city  of  New-YorJCy  was  173  dollars 
per  ton,  but  would  not  sell  at  Salinay  in -the  county  of  Onon- 
dagOy  for  more  than  150  dollars.  That  when  the  plaintiff 
received  the  ashes,  the  price  of  them,  in  the  city  of  Albanyy 
was  137  dollars  and  50  cents,  and  the  expense  of  trcmsporta- 
tion  from  25  to  30  dollars  per  ton. 

The  chief  justice  charged  the  jury,  that  in  his  opinion,  there 
was  sufficient  evidence  of  a  conversion  by  the  defendant,  and 
that  the  plaintiff  was  entitled  to  recover  *for  the  difference  in  [  •  257  J 
the  value  of  the  ashes  at  the  time  when  he  demanded  a 
clearance,  and  at  the  time  he  received  them.  And  the  jury 
found  a  verdict  for  the  plaintiff,  for  1,472  dollars  and  20  cents. 
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fiEW-YORK,      A  case  was  made  for  the  opinion  of  the  court,  which  it  was 
^^JJJ3[^J2J^  agreed  migbt  be  turned  into  a  special  verdict. 

▼•  Goldy  for  the  plaintiff;  cited  6  East,  538.     6  Term  Rep.  296 

1  Burr.  31. 


BOBT. 


Cadi/y  contra,  cited  5  Bac.  Abr.  279.  Trover,  G.  Bull*  N.  P. 
44.    3  Salk.  284. 

Per  Curiam,  The  only  point  made  in  this  case  is,  whether 
there  was  sufficient  evidence  of  a  conversion  to  justify  the 
verdict. 

There  were  declarations  and  acts  of  the  defendant  united  to 
form  a  control  over  the  plaintiflf^s  property.  The  very  denial 
of  goods  to  him  that  has  a  right  to  demand  them,  says  Lord 
Holt,  in  Baldwin  v.  Cole,  {6  Mod.  212.)  is  a  conversion;  for 
what  is  a  conversion  but  an  assuming  upon  one^s  self  the  prop- 
erty and  right  of  disposing  of  another's  goods  ?  And  he  that 
takes  upon  himself  to  detain  another  man's  goods  from  him 
without  a  cause,  takes  upon  himself  the  right  of  disposing  of 
them.  The  bare  denial  to  deliver  is  not  always  a  conversion, 
as  in  Thimblethorpe^s  case,  (cited  in  2  Bulst.  310.  314.)  where 
a  piece  of  timber  was  left  upon  the  land  of  the  defendant  by 
the  lessee  at  the  expiration  of  his  term,  and  he  was  requested 
to  deliver  it,  and  refused,  but  suffered  the  timber  to  lie  without 
intermeddling  with  it.  The  reason  why  this  was  held  not  to  be 
a  conversion  was,  that  there  was  no  act  done  or  dominion  exer- 
cised ;  but,  in  the  present  case,  there  were  the  highest  and  most 
unequivocal  acts  of  dominion  and  control  over  the  property; 
not  only  by  claiming  jurisdiction  over  it,  but.  in  placing  armed 
*  258  ]  men  near  it,  to  prevent  its  removal.  This  fact  is,  of  *itself,  a 
conversion.  It  is  intermeddling  with  the  property  in  the  most 
.decisive  manner,  and  detaining  it  for  months  in  the  storehouse. 
It  was  therefore  bringing  a  charge  upon  the  plaintiff;  and  this., 
says  Mr.  Justice  BuUtr,  in  Syeas  v.  Hay,  (4  Term  Rep.  260.} 
amounts  to  a  conversion.  Neither  the  case  of  M^Combie  v. 
Davies,  (6  East,  538.)  nor  the  anonymous  case  in  12  Mod.  344. 
were  so  strong  as  this,  and  yet  the  conversion  was  maintained. 
It  was  assuming  the  dominion  of  the  property  which  was  made 
by  Lord  EllenSorough  the  test  of  the  conversion,  though  the 
property  in  that  case  lay  not  in  the  defendant's,  but  in  the  king's 
warehouse.  The  definition  of  a  conversion  in  trover,  as  given 
by  Mr.  Gwillim,  the  editor  of  Bacon,  and  now  a  judge  in  Mia, 
applies  precisely  to  this  case.  (6  Bac.  Abr.  677.)  "The 
action  being  founded  upon  a  conjunct  right  of  property,  and 
possession,  any  act  of  the  defendant,"  says  he,  '<  which  nega- 
tives, or  is  inconsistent  with  such  right,  amounts  in  law  to  a 
conversion. .  It  is  not  necessary  to  a  conversion  that  there 
should  be  a  manual  taking  of  the  thing  in  question,  by  the 
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defendant ;  it  is  not  necessary  that  it  should  be  shown  that  he  new-york 
has  applied  it  to  his  own  use.    Does  he  exercise  a  dominion  .JJ^I*^^^ 
over  it  in  exclusion,  or  in  defiance  of  the  plaihtifTs  right  ?  If        kctt 
he  doesy  that  is,  in  law,  a  conYersion^  be  it  for  his  own  or  ^• 

another  person's  use." 

We  are,  therefore,  of  optmon,  that  the  motion  to  set  aside 
the  Yerdict  must  be  denied. 

Motion  denied. 


A.  Kent  against  Welch. 

THIS  was  an  action  of  covenant.  The  declaration  stated,  in  an  action  on 
that  by  a  deed,  dated  the  3d  of  March,  1784,  and  *executed  [  *  259  ] 
by  the  defendant,  he,  m  consideration  of  50L,  did  give,  grants  a  covenant  con- 
bargain  and  sell  to  the  plaintiff,  in  fee,  a  tract  of  land  in  Ver^  ^  wWch^'Uie 
tnont,  and  engaged  to  warrant  and  defend  the  same  against  ail  grantor  l^gfuoe, 
claims  or  demands  of  any  person  claiming  under  him,  or  any  Sdenga^Vo' 
person  whatsoever;  and  the  plaintiff  averred  that  the  defend-  warrant  and  dc- 
ant,  at  the  time,  was  not  seised  in  fee,  and  that  he  has  not  i^insf**  *a» 
warranted  and  defended  the  land  as  aforesaid,  and  that  the  cKdms,  &c.,  it 
defendant,  at  the  time,  had  not  any  estate  in  the  land,  and  so  ^cUon'couK] 
the  defendant  has  broken  his  covenant,  &c.  The  defendant  b«  maintained 
pleaded,  1.  That  he  hath  not  broken  his  covenant ;  2.  That  the  ^^ued'^or  ^! 
deed  was  made  in  reference  to  the  laws  of  Vermont,  and  that  p«m  covenant, 
the  cause  of  action  arose  there,  and  that  all  suits  for  breach  of  ^d  provi^aS 
covenants,  in  deeds,  must  be  brought  within  10  years;  and  ^^'fUf"'.  (^) 
that  ten  years  had  elapsed  before  suit  brought,  and  this  he  was  ^g  warranty 
ready  to  verify,  &c.  There  was  a  general  demurrer  to  the  qualified  and 
second  plea,  and  joinder.  ISf^JSd    coyI 

nant    of  leisia 

Crary,  in  support  of  the  demurrer,  cited  S?  Ckiinesj  188.         Jlwd|iM."(©5* 

Footey  contra,  cited  1  Term  Rep.  584.  Cro,  Eliz.  914. 
Cro.  Jacl  425.  Qrecnby  fy  Kellogg  v.  WUcocks^  (2  Johns. 
Rep.  1.)     Selwin's  N.  P.  4X3. 

(a)  An  action  may  be  maintained  on  a  covenant  of  teisin,  thougli  the  plaintiff  has  never 
been  evicted.  Pollard  v.  Dwi^ht^  4  Craneh^  421.  For  a  covenant  of  seisin,  if  broken 
at  all,  must  be  so  at  the  instant  it  is  made.  Abkott  v.  AUen,  14  John*.  R,  248.  Covenants 
for  qmet  ettfoyment  and  a  f:eneral  warranty  are  only  broken  by  a  lawful  eviction  of  the 
cramee.  Sedgwick  v.  HdUnback,  infra,  376.  Van  8l^k  v.  Khnbail,  8  Johns.  R.  198. 
yimdtrkarr  v.  Vanderkarr,  11  Jokm.  k.  122.  Whitbeck  v.  Cook,  15  Johns.  R.  483 
But  on  a  covenant  against  ejKumbraneet,  the  purchaser  need  not  wait  until  he  is  evicted, 
btti  may  satisfy  an  outstanding  encumbrance,  and  then  resort  to  his  action  on  the  covenant, 
aa^  the  measure  of  damages  is  the  price  he  nas  paid  for  it.  JMavergne  v.  Norris,  infia, 
Sflf.     atannard  v.  Eldridgt,  16  Johns.  R.  254.    Hall  v.  Dwm,  13  Johns.  R.  105.    See, 


the  measure 
Starmard 
also,  Duoall  v.  Crai^,  2  tVheai.  45.    Day  v.  Chim,  10  Wheat.  449. 


{b)  An  express  covenant  in  a  deed  imilbrmly  takes  atway  aa  implied  oae.    Vmiir^ 
karr  T.  Vanderkarr.  11  Johns.  R.  122. 
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Itsw-TORK,  Per  Curiam.  Here  are  two  covenants  in  this  deed;  1.  The 
'J^^^JJ^  implied  covenant  or  warranty  in  law,  by  force  of  the  wwd 
AiiDBss  gi^^i  and  which  is  good  only  for  the  life  of  the  grantor ;  2.  The 
▼-  express  covenant  on  the  warranty  against  all  claims  anil  de- 

mands. But  before  there  can  be  any  remedy  upon  either  cove- 
nant, there  must  be  a  lawful  eviction  averred  and  shown,  and 
the  declaration  is  bad  for  want  of  this  averment.  The  implieti 
covenant  here  is  a  cbvenant  of  warranty,  and  so  it  appears 
from  the  cases  referred  to  in  the  opinion  of  the  court  in  Frost 
V.  Raymond;  (2  Caines,  188.)  and  it  is  well  understood  that 
under  a  covenant  of  warranty  the  plaintiff  must  show  an  evic- 
tion, (a)  (2  Johns.  Rep.  1 .)  This  objection  is  fatal  to  the  plain- 
tiff's  action. 

[  •  260  ]  •Even  if  the  word  give  implied  a  covenant  of  seisin^  as  the 

counsel  must  have  supposed ;  yet  as  there  was  anexpress  cove- 
nant of  warranty,  it  would  have  qualified  and  restrained  the 
implied  covenant  within  the  import  and  effect  of  the  express 
covenant,  so  that  the  former  never  shall  be  broader  than  the 
latter.  This  is  also  a  settled  rule,  as  appears  from  Noke^s  case, 
(4  Co*  80.)  and  the  other  authorities  referred  to  in  2  CaineSf 
192.     On  no  ground,  therefore,  can  the  plaintiff  recover. 

Judgment  for  the  defendant 

(a)  The  worai  "  ^nt  and  oemiae,"  in  a  lease  for  years,  import  covenants  of 
warranty  and  for  quiet  enjoyment,  and  in  an  action  on  them  it  is  not  necessary  to 
aver  an  eviction,  {rnmnis  t.  Clarke  8  Cowan,  36.  Bamof  t.  Ifctlft,  4  WamieU, 
602. 


Andres  against  Wells. 

^d^^i      THIS  was  an  action  on  the  case  for  a  libel. 
Hm  proptietor      The  cause  was  tried  before  Mr.  Justice  Van  Ness^  at  the 
edited  Sv*an^  R^^^elaer  circuit,  in  June,  1810. 

•tber^tlMw^hihe  The  libel  was  proved  to  have  been  published  in  the  Troy 
!^"*^tb^t  G^«^««fi  the  3d  October ,  1809;  the  paper  was  printed  by  JoAn 
the  knowledge  C.  Wright,  who  was  the  editor. 

tor!w ^^"^      It  was  proved  that  the  defendant,  after  the  publication  of 

But  where  a  the  libel  in  question,  admitted  that  he  was  one  of  the  proprie- 

ffi'nwsmHMr  t^"'     Wright  and  two  others  were  owners  of  the  press  and  es- 

estabiishment     tablishmcut,  and  assigned  the  same  to  the  defendant  and  Thomas 

were    assigned 

to  a  person  merelj  as  aecnrity  for  a  debt,  snd  the  press  remained  m  the  sole  possession  and  manamMnt 
of  the  assignor,  this  was  heM  not  to  be  sach  an  ownership  in  the  person  boloing  the  security  or  lie^^ns 
would  render  turn  liaUe  to  an  action  as  proprietor. 

(s)  Bo  tlM  publisher  of  a  libel  Is  responsible  to  the  party  libelled,  notwlthsundlng  It  Is  accompanied  with  tbs 
name  of  the  author.    IM«t.  ZifMulO  JMas.  A.  447.    Andseel«ip<sv.  A»,  5«Mkiw.  It.  1. 

The  ease  of  J9»dm  v  WtOt  has  beea  recognised  In  the  Court  of  Errois  as  settled  law.  Vld.  MS»gf.  JlssI, 
4  WmiMtV». 
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Biflhousej  as  security  for  their  endorsement  on  certain  notes ;  NEW-YORK, 
but  they  did  not  receive  the  profits  of  the  paper,  nor  had  they  .J^J^IlJfJ^ 
any  agency  in  its  publication  ;  nor  were  they  consulted  about      audrbi 
tlie  articles  inserted,  the  same  being  left  to  the  exclusive  manage-  ^-^ 

ment  of  Wright,  By  the  agreement  between  Wright  and  the 
defendant  and  HiUhouse^  if  the  notes  were  not  paid^  the  press 
and  establishment  WQre  to  be  the  absolute  property  of  the  de- 
fendant and  HtUhotise,  Wright^  with  their  assent,  afterwards 
sold  the  press,  <tc.,  to  one  Lewis,  and  discharged  the  defend- 
ant and  HiUhouse  from  their  responsibility  on  the  notes.  Dur- 
ing the  time  the  ^defendant  and  HiUhouse  held  the  assignment  [  *261  ] 
as  security,  they  did  not  take  possession  of  the  press,  nor  ad- 
vance any  money  to  pay  the  workmen ;  but  the  same  was 
conducted  solely  at  the  expense  of  Wright  and  the  original 
owners. 

The  judge  told  the  jury,  that  if  they  believed  the  witnesses, 
as  to  the  assignment  and  the  nature  of  the  interest  of  the  de- 
fendant, he  would  be  entitled  to  a  verdict ;  on  which  the 
plaintiff  submitted  to  a  nonsuit,  with  liberty  to  move  the  court 
to  set  it  aside,  and  grant  a  new  trial. 

•71  Russely  for  the  plaintiff.  1.  In  the  case  of  Rex  v.  WaUery 
(3  Esp.  N.  P.  Cas.  21.)  Lord  Kenyan  held  it  to  be  clear  and 
settled  law,  that  the  proprietor  of  a  newspaper  was  answera- 
ble criminally,  as  well  as  civilly,  for  the  acts  of  his  servants  or 
agents,  for  any  misconduct  in  the  conducting  of  a  newspc^er; 
and  he  stated  this  to  be  the  opinion  of  Lord  HaUy  Justice 
Powell  and  Justice  Foster.  In  Rex  v.  Almon,  (5  Burr.  2686.) 
Lord  Mansfield  stated  the  law  to  be,  that  buymg  a  pamphlet 
in  the  shop  of  a  bookseller  and  publisher,  of  a  person  acting 
in  the  shop,  was  k  prima  fade  evidence  of  a  publication  by  the 
master  himself.  (See,  also,  Rex  v.  Nutt,  Bull.  N.  Jr.  b. 
Harris^  case,  2  St.  TV.  1037.)  There  can  be  no  doubt  as  to 
the  law  on  this  point. 

2.  The  defendant  admitted  he  was  one  of  the  proprietors, 
and  though  the  press  and  establishment  were  assigned  to  him 
and  HiUhouse  as  security,  it  makes  no  difference.  His  own  ad- 
mission and  acts  are  sufficient  to  make  him  answerable.  He 
had,  at  least,  a  qualified  property,  which  enabled  him  to  con- 
trol the  printer,  who  is  to  be  regarded  as  his  a^ent  or  servant 
Evidence  of  a  person's  being  a  servant  de  jacto,  is  enough, 
(2  Term  Rep.  168.) 

Foot  and  Van  Vechten,  contra.  1.  The  defendant  cannot 
be  liable  to  this  action,  unless  he  had  some  knowledge  of,  or  was 
privy  to  the  publication.  To  render  a  person  liable  for  a  libel, 
he  must  be  the  contriver,  procurer,  or  publisher  of  it,  knowing 
it  to  bie  a  libel.  (Lambe^s  case,  9  Co.  59.  Adjudged  Cases, 
613.  Fitzgibbon,  47.)    The  case  of  the  King  v.  Ahion  con- 
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HKW-YOBK,  films  this  doctrine.  Ownership  is  mere  prima  ^facie  evidence 
^^Jj^^J^  of  liability^  and  which  may  be  contradicted.  If  the  publica- 
AiTDaxs  tion  was  made  without  the  knowledge  of  the  defendant,  be 
ought  not  to  be  responsible  for  the  act  of  another,  of  which 
he  was  totally  ignorant  No  knowledge  of  the  publication  it 
brought  home  to  the  defendant ;  nor  is  there  any  evidence  of 
any  act  or  concurrence  on  his  part,,  as  to  the  publication. 
Malice  cannot  be  presumed  where  there  i^no  knowledge ;  and 
there  ought  to  be  some  evidence  of  a  criminal  intent.  (4  Term 
Rep.  126.)  The  case  of  Rex  v.  Walter  is  not  the  law  in  re- 
gard to  libels,  as  laid  down  in  LambeU  case,  and  the  case  of 
the  King  v.  Aiman. 

Spkncer,  J.,  delivered  the  opinion  of  the  court  Two  ques- 
tions arise  in  this  case,  for  our  consideration. 

1.  Is  a  proprietor  of  a  newspaper,  in  which  a  libel  is  pub- 
lished, answerable  by  action,  though  he  has  no  concern  in  con- 
ducting it,  and  the  publication  was  without  his  privity  ? 

2.  Is  the  defendant  to  be  considered,  in  point  of  fact,  such 
proprietor  ? 

In  the  case  of  ilea?  v.  Walter,  (3  Esp.  N.  P.  Cas.  21.)  Lord 
Kenyan  was  clearly  of  opinion  tnat  the  prop^etor  of  a  news- 
paper was  answerable  criminally,  as  well  as  civilly,  for  the  acts 
of  his  servants  or  agents,  for  misconduct  in  conducting  a 
newspaper ;  and  he  said  it  was  not  his  opinion  only,  but  that  of 
Lord  fiaZe,  Justice  Powell^  and  Justice  Foster ;  that  it  was  the 
old  received  law  for  above  a  century,  and  was  not  to  be  broken 
in  upon  by  anv  new  doctrine  upon  libels ;  and,  under  this 
opinion,  the  deiendant  was  found  guilty,  though  it  was  shown 
he  had  nothing  to  do  with  conducting  the  paper,  resided  en- 
tirely in  the  country,  and  that  it  was  conducted  by  his  son, 
without  any  interference  on  his  part. 

The  defendant's  counsel  contend,  that  the  law  is  otherwise, 
and  they  rely  on  Lambe*s  case,  (9  Co.  59.)  and  the  King  v. 
Almanj  (5  Burr.  2686.)  In  Lambe's  case  it  was  resolved, 
among  other  things,  that  to  convict  a  person  of  a  libel,  he 
ought  to  be  the  contriver^rocurer  or  publisher  of  it,  knowing 
it  to  be  a  libel.  In  the  King  v.  Almon,  the  ^selling  a  libel  by 
a  servant,  in  the  defendant's  shop,  was  held  prima  facie  evi 
dence  of  a  sale  by  the  master's  orders  i  but  it  was  admitted 
by  the  court,  that  this  presumption  might  be  repelled.  There 
is,  in  fact,  no  contradiction  between  tliese  cases.  The  law,  as 
laid  down  in  LamheU  case,  is  general.  The  court  were  not 
called  on  to  say  how  far  the  master  is  responsible  for  the  act 
of  his  servant ;  and  in  AUnorCs  case,  the  admission  that  the 
defendant  might  repel  the  presumption,  went  on  the  princi- 
ple that  the  master  might  show  that  the  act  of  his  servant  was 
not  attributable  to  him,  in  so  far  as  the  servant  exceeded  his 
authority.  But  where  a  man  is  the  owner  of  a  paper,  and 
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gif  68  over  the  conducting  of  it  to  another,  he  th^n^by  consti-  NKW-VOrk* 
tuies  him  his  general  agent;  and  is  answerab>  lor  all  his  acts  ^^|J^ii!i^ , 
done  in  the  execution  of  that  trust,  whether  mthin  or  beyond 
the  intention  of  the  principal.  The  case  o)  the  Kng  v.  Top* 
hoMy  ^4  Term  Rep:  126.^  in  which  the  couir  was  unanimous, 
contains  the  same  doctrine  as  the  case  of  the  King  v.  Walter ; 
that  the  proprietor  of  a  paper  is  answerable  for  the  publica- 
tion of  a  libel.  It  would  be  too  much  to  say,  that  any  man 
m^t  with  impunity  own  and  sustain  a  public  newspaper, 
without  any  responsibility  for  the  libels  with  which  it  might 
abound.  The  principle  laid  down  by  Lord  Kent/on  is  salutary 
and  essential. 

On  the  second  point  there  is  some  seeming  contrariety ;  the 
defendant  admitted  that  he  was  one  of  the  owners  and  pro- 

Erietors  of  the  paper  in  which  the  libel  was  published,  and  that 
e  and  another  employed  the  workmen.  But  it  appeared  from 
the  testimony  of  two  witnesses  called  by  the  defendant,  that 
the  press  and  other  things  were  assigned  by  the  former  pro- 
prietors to  the  defendant  and  Hitthouse,  as  security  for  a  debt ; 
thai  they  never  took  possession  of  the  press  nor  furnished  any 
materials,  nor  paid  the  workmen,  nor  received  any  of  tiic  proN 
its ;  that  it  was  not  sold  by  them,  but  by  others,  when  the  de- 
fendant was  released  from  his  responsibility,  and  ceased  to 
have  any  interest  in  the  press.  The  judge  declared,  that  if 
the  jury  believed  the  *facts  there  proved,  he  should  direct  [*S64) 
them  to  find  for  the  defendant ;  and  the  plaintiff  submitted  to 
a  nonsuit.  If  the  facts  proved  by  the  defendants  are  conced- 
ed to  be  true,  (and  the  submitting  to  a  nonsuit  is  such  a  con- 
cession,) the  judge  was  correct  in  the  opinion  he  gave.  The 
defendants  are  not  to  be  considered  absolute  proprietors,  but 
rather  as  mortgagees  ;  the  mortgagor  being  left  in  possession, 
SQch  a  Ken  is  not  that  kind  of  ownership  which  is  requisite  to 
render  a  person  liable  in  this  action  as  a  proprietor. 

Judgtnent  of  noAstiit. 
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NEW- STORK, 
Nov.  1810. 

THOIIAf 

^    ▼•  Thomas  against  Croswell. 

iJmKrof <5mh  this  was  an  action  for  a  libel,  published  in  a  gazette,  call- 
crett^  <'Im  ita  ed  ''  The  Refublican  Crisis.'*^  The  cause  was  tried  at  the 
SSTami?^*^  /fifl^Atiigf^on  circuit,  in  JunCt  1810,  before  Mr.  Justice   Van 

rateauUve     in  ^CSS, 

SwSur"'"*oJ?  The  libel  set  forth  in  the  declaration  was  as  follows :  "On 
fic^M^w.  he  Friday  last,  the  legislature  appointed  a  new  treasurer,  in  the 
hb  poM^i^^  room  of  Mr.  L.,  who  has  filled  the  office  for  several  years,  and 
si«M,mjpaniiit  performed  the  duties  with  perfect  fidelity  and  abihty.  Thia 
^Booir*'''  **  measure  had  been  determined  on  from  the  moment  Mr.  L* 
And  wfaedMr  took  the  liberty  of  exercising  the  right  of  a  freeman,  in  sup- 

&sn^''*"did  l^^^^S  ^^^^  *  candidate  for  governor  as  he  deemed  most 
iMw  Uf  pott,  suitabfe  to  fill  the  office.  From  that  moment,  too,  a  fawn- 
^  ^tod/tolibr  ^i  sycophant,  by  the  name  of  David  TTiomas^  (a  misrepre- 
or 'hid  vioiateci  seutative  in  Congress,  and  a  major-general  by  commission,) 
r*oS^T**  ^*^  fiJi^  his  eye  upon  the  office.  Accordingly,  when  the 
[  265  J  Ij^islature  of  the  session  was  about  ^commencing,  this  Mr. 
liiSMSraH,^we  Thomas  abandoned  his  post  in  Congress,  and  made  Us  appear- 
(lucstiomforUie  ancc  in  Albany.  The  object  of  his  visit  was  not  left  to  con- 
^"^iriwtber  pab-  jecturc,  for  he  openly  avowed  it.  Under  the  circumstances, 
dafeLd"  ^^  ^  *^  ^^^  hoped  Mr.  Thomas  would  not  succeed.  It  was  hoped  that 
rniastttopiaiD^  the  legislature  would  frown  this  creepingsycophant,  thisgrov- 
^^f  !?5**'SSi  ^'*^8  office-seeker,  back  to  his  duty  ^i  Washington ;  that  they 
chai^  m  the  would  spurn  at  his  impudent  attempt  at  reaching  after  blessings. 
wW*Y****"'"**  But  the  hope  of  his  disappointment  did  not  rest  on  this  ground 
them^vw  £  alone*  Doubts  existed  both  as  to  his  ability  and  his  integrity. 
^^iJ^^'  ^  We  are  told  that  letters  were  circulated  among  the  members 
deDce  to  ihow  of  the  legislature  previous  to  taking  the  question  on  the  ap- 
the  malice  of  pointment,  in  whiph  it  was  stated,  that  this  David  Thomas^  a 

we  defeodant  inf.  '.  •i*^ii  i*  t»   nr     t*      : 

^MibiishiDff  the  few  years  since,  was  indicted  by  a  grand  jury  of  Washington 
cn^nd  libel  t  county,  for  rcccivinff  a  quantity  of  counterfeit  money,  with 
Thoagfaaper-  intent  to  pass  it.  That,  on  his  trial,  before  the  petit  jury,  one 
r*  SSeS*  m!!  ^*^*®**  expressly  swore  to  the  fact ;  but  this  witness  being  an 
count  oTtbe  pro-  accompUcc,  his  testimony  was  not  deemed  sufficient  to  convict 
coufto?uirtice*  ^®  accuscd,  and  on  this  ground  alone  he  was  acquitted." 
^tifbe^dtsc^  The  publication  of  the  libel,  on  the  2d  February^  1808,  by 
Se  ^"^procMd!  ^®  defendant,  was  proved ;  and  it  was  admitted,  that  the  paper 
ingt,  or  adds  in  which  it  was  published  had  extensive  circulation,  and  that 

hSSSSSlii'Sf  ^®  ''"^^  referred  to  the  plaintiff. 

hif  own, border  The  defendant  read  in  evidence  a  record  of  the  indictment, 
UaSie^of  ihS  ^"^'  ^^.^  acquittal  of  the  plaintiff,  b^  which  it  appeared  that 
parties  concern-  the  plaintiff  was  indicted  at  a  Court  of*^  Oyer  and  Terminer^  held 
hMw''  "  "*^  ^^  Washington  county,  in  the  year  1797,  for  knowingly  receiv- 
ing certain  counterfeit  bank  bills  from  one  Samuel  A.  Gibbs^ 
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i^ith  intent  to  pass  them;  on  which  indictment  he  was  tried 
and  acquitted  by  the  jury. 

The  defendant  then  called  several  witnesses  to  show  what 
took  place  at  that  trial.  It  appeared  that  Gibbs  and  some 
others,  his  associates,  bad  been  apprehended  for  passing  caun» 
ttrftit  bilUf  and  were  confined  in  gaol  in  fVoihit^on  connty ; 
and  GMt  sent  for  the  plaintiff,  (who  was  the  only  acting 
magistrate  in  Salem,  where  Gibbs  was  confined,)  for  *the  pur- 
pose of  making  some  disclosures.  The  gaoler  was  called  out 
of  the  room  and  left  the  plaintiff  with  Gibbsy  but  returned  in 
less  than  two  minutes,  and,  in  the  opinion  of  the  gaoler,  who 
was  a  witness,  it  was  not  possible  for  Gibbs  to  have  delivered 
the  bills,  as  he  pretended,  to  the  plaintiff,  during  the  absence 
of  the  witness.  A  witness  proved,  that  (Oribbs  had  said,  '^  He 
would  send  the  plaintiff  to  the  state  prison,  if  he  should  roast 
in  hell  for  doing  it ;"  and  several  other  witnesses  also  testified 
to  similar  declarations  of  Gibbs,  to  show  his  malice  against  the 
plaintiff,  and  it  was  proved  that  he  was  a  person  of  bad  reputa- 
tion, and  destitute  of  veracity.  Gibbs  was  the  only  witness  on 
die  trial  of  the  plaintiff  on  the  indictment 

Two  newspapers  entitled  '^  7%e  Republican  Crisis,*^  one  dated 
the  16th  February,  and  the  other  the  22d  July,  1808,  and  also 
two  papers  called  "  The  Balance,"  dated  the  2d  and  13th  June, 
1809,  published  by  the  defendant,  were  offered  in  evidence  to 
show  the  malice  of  the  defendant  against  the  plaintiff.  The 
defendant's  counsel  objected  to  reading  any  papers  in  evidence, 
which  had  been  published  since  the  commencement  of  this 
suit ;  but  the  objection  was  overruled  by  the  judge.  The  first 
two  papers  were. then  proved  to  have  been  printed  at  the  press 
of  the  defendant ;  and  no  objection  being  made  for  want  of 
proving  that  the  other  two  papers  were  also  printed  by  the 
defendant,  the  whole  were  read  in  evidence. 

It  was  proved  that  the  plaintiff  was  a  member  of  Congress 
in  the  winter  of  1808,  when  Congress  was  in  session,  and  that 
he  came  from  Albany  to  Washington  a  short  time  before  he  was 
appointed  treasurer  of  this  state,  and  was  in  Albany  at  the  time 
of  his  appointment,  and  immediately  after  entered  on  the  exe- 
cution of  the  duties  of  his  ofiice,  and  did  not  return  again  to 
Washington ;  and  that  a  paper  containing  the  charge  against 
the  plaintiff  as  to  the  indictment,  &c.,  was  circulated  and 
delivered  to  several  members  of  the  assembly,  on  the  morning 
of  the  day  of  his  appointment,  and  previous  to  the  passage  of 
the  bill  for  that  purpose. 

*Tlie  judge  charged  the  jury,  that  the  charges  of  sycophancy, 
grovelling  ofiice-seeking,  and  misrepresentative  in  Congress, 
were  clearly  libellous ;  but  if  the  jury  believed  that  the  plaintiff 
luid  abandoned  his  post  in  Congress  in  pursuit  of  the  office  of 
treasurer,  and  that  such  abandonment  of  his  place  was  a  viola- 
tion of  his  duty  as  a  member  of  the  house  of  representatives, 
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NBW-Timx,  the  charges  were  substantially  supported,  and  that  it  was  hot 
^^  *^  ^  necessary  for  the  defendant  to  prove  them  literally  tnio.  As  to 
the  other  part  of  the  libel,  he  obserYed,  that  it  was  undoubtedly 
true  that  the  defendant  had  a  right  to  publish  a  correct  state* 
ment  of  the  indictment  against  the  plaintiff,  and  of  his  trial  and 
acquittal ;  yet,  when  he  undertook  to  make  such  publication, 
it  was  his  duty  to  give  a  true  statement.  That  the  defendant, 
IB  this  case,  put  the  plaintiff^s  acquittal  solely  on  the  ground, 
that  Cribbiy  the  only  witness  who  testified  against  him,  stood  in 
the  light  of  an  accomplice,  when,  according  to  the  evidence,  it 
appeared  that  his  credit  was  otherwise  materially  impeached. 
His  honor  was,  therefore,  of  opinion,  that  the  plaintiff  was 
entitled  to  recover,  though  he  did  not  think  the  innuendoes  in 
the  plaintiff's  declaration  were  warranted  by  a  true  construc- 
tion of  the  hbel ;  but  that  the  jury  had  a  right  to  judge,  taking 
into  consideration  the  whole  liDel  and  the  evidence,  whether  it 
was  the  intention  of  the  defendant  to  charge  the  plaintiff  with 
being  guilty  of  the  crime  for  which  he  had  be^ti  indicted. 
That  if  they  found  a  verdict  for  the  plaintiff,  they  ought  to 
give  him  such  damages  as,  under  all  circumstances,  they  should 
think  him  entitled  to  receive.  The  jury  found  a  verdict  for 
400  dollars  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

Z'  it.  Shepherd  and  Van  Vechten,  for  the  defendant.  1.  The 
admission  in  evidence  of  newspapers  published  after  the  alleged 
]  libel,  and  subsequent  to  this  action,  was  improper.  *It  may  be 
said  that  they  were  admitted  merely  to  show  the  intention  or 
malice  of  the  defendant.  But  malice  or  evil  intention  is  the 
very  essence  of  a  Ubel,  and  evidence  of  malice  furnishes  ground 
to  the  jury  to  enhance  the  damages.  If  the  subsequent  publi- 
cationM  prove  the  malice  ci  the  defendant,  and  aggravated 
damages  are  given  on  account  of  the  supposed  maiignity^  of 
the  author,  the  plaintiff  will  recover  damages  also  for  the  sub- 
sequent publications,  though  not  libellous. 

But,  publications  since  the  commencement  of  the  action 
oannot  show  the  intention  of  the  defendant  in  publishing  the 
original  libel ;  for  the  last  publication  may  have  been  provoked 
or  justified  by  the  subsequent  conduct  of  the  plaintiff.  Such 
evidence  is  irrelevant,  and  ought  not  to  be  admitted  to  preju- 
dice the  defendant.  The  subsequent  publications,  if  examined, 
will  not  justify  any  inference  of  malice ;  and  it  was  improper 
to  permit  them  to  have  any  influence  with  the  jury,  so  as  to 
enhance  the  damages. 

Again,  the  pluntiff  must  state  his  complaint  specifically,  bO 
that  the  defendant  may  come  prepared  to  meet  it ;  but  how 
can  he  be  supposed  to  be  prepared  to  meet  subsequent  publi- 
cations not  stated  in  the  declaration  ?  In  Mead  v.  DnuHgny^ 
(Peake's  N.  P.  135.  But  see  Peake'i  K  P.  166.  23.)  Lord 
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EBenhorough  refused  to  admit  evidence  of  other  words  spoken  new-york 
by  the  defendant,  as  were  in  themselves  actionable,  being     ^®^'  *®*^' 
clearly  of  opinion  that  such  evidence  was  not  admissible. 

2.  The  judge  misdirected  the  jury.  He  should  not  have 
left  it  to  them  to  decide  whether  the  plaintiff,  by  leaving 
Congress,  had  violated  his  duty.  Again,  the  defendant  is  not 
liable  to  an  action  for  publishing  a  correct  statemesff  of  what 
took  place  at  the  trial  of  the  plaintiff;  (2  Burr.  807.  8  Term 
Rep.  293.  1  Bos.  fy  PulL  525.)  and  if  the  substantial  fact  is  jus- 
tified, the  innuendoes  in  the  declaration  were  immaterial.  The 
innuendoes  are  not  warranted  by  the  context ;  tlie  jury  ought, 
therefore,  to  have  been  directed  to  find  for  the  defendant. 

The  publication  was  substantially  true ;  its  object  was  to 
animadvert  on  the  legislature ;  tliere  was  no  evidence  of  malice 
towards  the  plaintiff. 


^J,  Russell  and  Skinner,  contra.  1.  There  are  numerous 
decisions  which  show  that  other  papers,  libellous  as  well  as 
not  libellous,  published  after  as  well  as  before  the  action,  may 
be  given  in  evidence  to  show  the  intention  of  the  defendant, 
or  quo  anitno  he  spoke  the  words  or  published  the  libel ;  though 
the  jury  must  give  damages  only  for  the  libel  charged  in  the 
plaintiflf's  declaration.  This  doctrine  was  laid  down  by  Lord 
Kenyon^  in  Mead  v.  Daubigny  (Peak^^s  N.  P.  Cases^  125.)  and 
Lee  V.  HusoUy  {Ibid.  166.  See  also  Peakey  22.  75.)  and  by 
Lord  Ellenborouehy  in  Plunketi  v.  Cobbett^  (SelvnpCs  N.  Jr. 
931.)  and  Rusietl  v.  Maquisiery  (1  Campb.  iST.  P.  49.  note.) 
The  evidence  is  not  admitted  to  increase  the^  damages,  but 
merely  to  prove  the  fact  of  publication,  or  the  intention  of  the 
defendant. 

2.  To  decide  whether  the  judge  was  correct  in  stating  to 
the  jury  that  the  plaintiff  was  entitled  to  recover,  the  court 
must  determine  on  what  is  the  true  construction  of  the  libel. 
In  the  case  of  Stiles  v.  Nokcs,  (7  Easty  493.)  it  was  held 
libellous  to  publish  a  highly  colored  account  of  judicial  proceed- 
ings, interwoven  with  the  party^s  own  comments,  conclusions 
and  insinuations. 

If  the  innuendoes  are  not  pertinent  or  material,  they  may  be 
rejected  as  surplusage.  (9  JE^^,  93.)  The  truth  or  falsehood 
01  innuendoes^  is  matter  of  fact  for  the  consideration  of  the 
jury.     (3  Term  Rep.  428.) 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  grounds 
taken  in  support  of  the  motion  for  a  new  trial,  are,  1.  That 
newspapers  published  after  the  libel,  were  admitted  in  evi* 
dence,  and  without  being  proved  to  have  been  published  by 
the  defendant;  2.  For  the  misdirection  of  the  judge;  3.  Because 
the  verdict  was  against  evidence. 

The  papers  supposed  to  have  been  improperly  admitted  in 
Vol.  VII.  26  201 
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NEW- YORK,  evidence  were   two   newspapers,   entitled   "  The  Bepublicam 
JJ;:;:^^   Crisis^'  of  the  16th  of  February  and  22d  July,  1608.     Th# 
Thomas      lib^I  ^va$  published  in  a  paper  of  that  title  of  the  2d  of  February 
^'  1808,  and  that  paper,  it  \^as  admitted,  was  published  by  th« 

r**^01  '    defendant,  and  it  was  also  admitted  that  he  was  the  *editoi 
*•  •'        and  publisher  of  that  paper  from  the  20th  of  January  to  th« 

1st  of  December,  1808.  It  was  proved  by  Reynolds,  a  printer.. 
that  on  comparing  the  papers  of  the  16th  of  I ebruary  and  22d 
of  July,  with  the  one  containing  the  libel,  they  were  printed  al 
the  same  press.  This  evidence  proved  the  defendant  to  have 
been  the  printer  of  the  two  papers  objected  to,  in  as  full  a 
manner  as  was  necessary.  The  papers,  "  Albany  Balance  and 
NeW'YorTc  State  Journal,'^  of  the  2d  and  13th  June,  1809,  were 
not  objected  to,  as  the  case  states,  for  want  of  proving  that 
they  were  printed  by  the  defendant. 

The  question,  then,  is,  Was  it  proper  to  give  in  evidence 
publications  made  after  the  libel  ?  It  has  not  been  objected 
that  they  were  libellous;  and  the  plaintiff's  counsel  put  4heir 
right  to  rending  them  on  the  ground  that  they  afforded  evidence 
of  the  defendant's  malice  in  the  original  publication.  The  wm 
prim  decisions  on  this  point  are  somewhat  contradictory.  All 
of  them  agree  that  in  actions  for  written  or  verbal  slander, 
other  and  posterfor  publications  or  words,  not  actionable,  may 
be  given  in  evidence  to  show  malice.  In  Rustell  v.  Maquister^ 
(I  Camph,  JNT.  P.  48.  in  -the  notes,)  Lord  Ellenborough  said, 
that  although  there  had  been  formerly  such  a  distinction,  it 
was  not  founded  on  any  principle;  that  any  words,  as  well  as 
any  act  of  the  defendant,  may  be  given  in  evidence  to  show 
quo  animo  he  spoke  the  words ;  but  that  the  judge  should  tell 
the  jury  to  give  damages  only  for  the  words  which  were  the 
subject  of  the  cctirn. 

In  Mead  and  Dauhiscnyj  [PeaWs  ff.  P.  126.)  and  Cook  v. 
Field,  (3  Esji.  N.  P.  Cas.  33.)  Lord  Kenyon  refused  to  permit 
words  actionable,  spoken  afterwards,  to  be  given  in  evidence. 
But  in  Lee  v.  Huson,  (Pealce,  166.)  in  an  action  for  a  libel,  the 
same  judge  suffered  other  libellous  papers  to  be  given  in  evidence. 
Perhaps  this  is  not  the  occasion  to  lay  down  any  rule  on  the 
subject,  it  not  being  necessary  to  this  caFC,  nor  do  the  court 
I  *27l  ]  mean  to  do  it.  But  I  should  think  it  incorrect  to  *suffer  distinct 
libellous  matter  to  be  given  in  evidence ;  for  though  the  judge 
might  instruct  the  jury  not  to  give  damages  for  sucli  libels,  yet 
it  would  imperceptibly  influence  their  judgments  as  to  the 
damages,  and  thus  the  defendant  might  be  twice  punished  for 
the  same  offence. 

On  the  point  of  misdirection,  the  judge's  charge  Is  objected 
to  L'  three  respects;  1.  In  leaving  a  question  of  law  to  the 
jury,  whether  the  plaintiff  had  violated  his  duty  in  leaving 
/f r;.<?^f>v^'or?  and  soliciting  the  office  of  treasurer;  2.  That  the 
innuendoes  give  a  sen^e  not  warranted  by  the  context  in  this, 
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that  the  libel  did  not  amount  to  the  charge  that  the  plaintiff  new-york, 
was  guilty  of  the  crime  of  receiving  a  quantity  of  counterfeit  v^^I^JSi?!^ 
money,  with  intent  to  pass  the  same,  knowing  it  to  be  coun-      TpoHAa 
terfeit,  and  that,  on  this  ground,  the  judge  ought  to  have    ^     ^> 
charged  the  jury  to  find  foj  the  defendant ;  3,  That  the  de-    *^*®*''"''- 
fendant^s  publication  of  the  plaintiff's  trial  was  substantially 
true  ;  that  its  object  was  to  animadvert  on  the  legislature,  and 
therefore  it  ought  to  have  been  submitted  to  the  jury  whether 
there  was  malice  in  the  defendant  towards  the  plaintiff,  as 
evidenced  by  the  Ubel. 

It  must  be  a  matter  of  fact  whether  the  plaintiff's  leaving 
JPashin^ion  and  coming  to  Albany ^  for  the  office  of  treasurer, 
(if  he  did  so,)  >vas  or  was  not  a  violation  of  duty ;  and  this 
mould  depend  upon  the  circumstance  whether  he  had  leave 
of  Congress  to  absent  himself  or  not.  Unexplained,  it  is  to 
be  presumed  that  he  had  such  permission.  It  cannot  be  pre- 
tended that  a  member  of  Congress  is  so  far  bound  to  yield  his 
pei9onal  attendance,  that  absence,  with  leave  of  the  body  to 
which  he  belongs,  is  a  violation  of  duty.  Congress  have  a 
eight  to  enforce  the  attendance  of  members,  and  they  have  a 
right  to  dispense  with  such  attendance.  Congress  are  the 
judges,  and  no  man  is  obnoxious  to  the  charge  of  abandoning 
his  duty  there,  who  leaves  it  by  permission  ^  but  this  question 
is  at  rest  by  the  verdict  of  the  jury. 

An  innuendo,  as  has  been  often  decided,  cannot  add  or  en- 
large, extend  or  change  the  sense  of  the  previous  words ;  and 
the  matter  to  which  it  alludes  must  always  appear  from  ♦the  [  *272  J 
antecedent  parts  of  the  declaration  ;  but  when  the  new  matter 
stated  in  an  innuendo  is  not  necessary  to  support  the  action,  it 
may  be  rejected  as  surplusage.  (1  Chittyy  .383.  9  Easty  93. 
Roberts  v.  Casnden,) 

The  judge  admitted  the  defendant's  right  to  publish  a  cor- 
rect account  of  the  plaintiff's  trial,  but  limited  this  right  to  the 
publication  of  a  true  history  of  it ;  and  he  stated,  that  the  de- 
fendant had  put  the  plaintiff's  acquittal  solely  on  the  ground, 
that  Gibbsy  the  only  witness,  stood  in  the  light  of  an  accom- 
plice, when  it  appeared  that  his  credit  was  otherwise  materi- 
ally impeached,  and  that  on  this  grolind  the  phuntiff  was  en- 
titled to  recover. 

There  is  not  a  dictum  to  be  met  with  in  the  books,  that  a 
man,  under  the  pretence  of  publ  shing  the  proceedings  of  a 
court  of  justice,  may  discolor  and  garble  the  proceedings  by 
his  own  comments  and  constructions,  so  as  to  effect  the  pur- 
pose of  aspersing  the  characters  of  those  concerned.  In  the 
case  of  Stiles  v.  Nokes,  (7  East,  493.)  the  court  laid  down  the 
true  distinction  ;  and  whilst  they  admitted  that  a  fair  account 
of  judicial  proceedings  might  be  published  with  impunity,  they 
held  that  the  writer  could  not  introduce  his  own  comments 
insinuating  the  commission  of  perjury.     It  is  impossible  to  read 
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NBW-TORK,  the  libel  in  this  case,  wtthont  understiuidiTig  that  the  dcfendaht 
^Ijj^^fj®-     meant  to  insinuate  that  the  plaintiflf  had  received  the  counter- 
DovoLAf      feit  money  with  intent  to  pass  it.     But  it  is  said  that  the  ani- 
^-  madversion  was  not  on  the  plaintiflf,  but  on  the  legislature,  for 

Ai.Kmvx.  gpp^jnting  the  plaintiff  treasurer  without  investigation.  How 
was  the  legislature  blamable  for  making  the  apporntment,  un- 
less the  indictment  and  trial  of  the  plaintiflT,  as  puWshed  by 
the  defendant,  held  up  the  plaintiff  as  probably  guilty,  not- 
withstanding his  trial  and  acquittal  ?  If  the  only  witness 
stated  himself  to  be  an  accomplice,  and  was  otherwise  totally 
discredited,  from  the  in&my  of  his  character,  and  his  malice 
towards  the  plaintiff,  (and  on  these  grounds  the  plaintiff  was 
acquitted,)  what  investigation  was  to  be  made?  I  am  per- 
fectly satisfied  that  the  libel  contains  a  highly  colored  account 
[  •  273  ]  •of  the  proceedings,  that  it  suppresses,  for  bad  purposes,  mate- 
rial facts,  and  that  it  conveys  insinuations  of  the  plaintiff's 
gOilt,  unauthorized  by  the  trial  and  the  facts  which  transpired 
at  the  time  of  the  trial ;  and  if  so,  the  inference  of  malice  was 
inevitable. 

These  remarks  have  anticipated  the  last  point  raised,  that 
the  verdict  was  against  evidence.  I  will  only  add,  that  the 
verdict  was,  in  my  opinion,  perfectly  correct. 

Motion  denied. 


Douglas  and  another  against  Valentine. 

Jhantetioiiof  THIS  was  an  action  of  trespass  quare  clausum  fregity  for 
eSu^J!^,  breaking  and  entering  the  close  of  the  plaintiffs,  the  18th  day 
B^^Sce'**^^**™  ^^  ^^y^  1809,  and  the  grass  there  growing  treading  down, 
Um*  defenS^t  depasturing,  ploughing  and  consuming,  and  also  for  beating, 
'IwofSL  and  '^''"^^^"8  ^^^  injuring  the.  plaintiff's  cattle,  and  driving  and 
rhesunewu^re-  tumhig  them  out  of  the  same  close,  on  the  20th  May  afore- 

Court*of°Com^  *^*^'  ^^^  ^"'^  ^^^  originally  commenced  in  a  justice's 
mon  Pleas,  aiid  court,  in  the  county  of  j)elaware,  and  the  defendant,  in 
twrcourT^wid  P^fsuance  of  the  statute, (a)  interposed  a  plea  of  title,  for  lot 
it  was  heicj,  that  No.  2,  in  the  patent  of  Kortright,  being  the  hcus  in  quo^ 
secUon  'of  the  "P^**  which  a  suit  was  commenced  in  the  Delaware  Court  of 
act,  3i8t  sess.  Common  Pleas,  and  after  issue  was  joined  upon  such  plea, 

c.  J04.  the  de-  ** 

fendant,  at  the  tnaJ,  mif:hi  show  a  title  tu  himseir,  or  a  title  in  a  third  person,  or  a  poesession  out  of  the 
plaintiflT;  and  where  the  defendant  in  such  action  proved  that  he  was  nnd  had  b^u  in  possession  of  the  locv$ 
m  quo  for  more  than  six  years,  and  tlie  plaintiff  never  bad  been  in  possession ;  this  was  fadd  sufficient  evi 
dence  to  entitle  the  defoidaBt  to  a  verdict.  (A) 

(a)  2  A.  B.  2S6y  237,  sec.  59,  et  sen. 

(&)  Vid.  MbrM  V.  Berry,  7  Cototn,  344.  aoe. 
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the  same  was  removed  to  this  court,  by  consent  of  parties,  new-yoril, 
without  prejudice,  or  changing  the  rights  of  the  parties,  as  v^^^^^lJSi?^ 
they  stood  in  the  court  below.  Douola* 

The  cause  was  tried  at  the  Delaware  circuit,  in  June,  1810,  ▼• 

before  Mr.  Justice  Thompson, 

The  defendant,  under  his  plea  of  title,  proved  that  he  was 
and  had  been  in  possession  of  the  premises  for  upwards  of 
six  years.  The  plaintiffs  had  never  been  in  possession  further 
than  having  the  key  of  the  house  occupied  *by  a  tenant  of  the  [  *  274  J 
defendant,  who,  on  leaving  the  premises,  in  March^  1809,  de- 
livered the  key  to  the  plaintiffs. 

The  defendant  also  gave  in  evidence  a  leascy  for  ever,  from 
John  Kortright^  who  was  admitted  to  be  the  owner  of  the 
premises,  to  Alexander  Sealy^  for  the  premises  in  question,  and 
an  assignment  from  Sealy  to  the  defendant. 

The  plaintiffs  then  gave  in  evidence  an  assignment  from 
the  defendant  to  Lotiy  Valentine^  dated  the  29th  November^ 
1809,  by  which,  in  consideration  of  one  thousand  dollars,  the 
defendant  assigned  over  to  her  all  his  right  and  title  to  the 
premises ;  on  condition,  that  if  the  said  L.  V.  should  pay  a 
certain  note  given  by  her  to  the  defendant  for  1,000  dollars, 
payable  on  the  1st  ISovembery  1807,  then  the  assignment  was 
to  be  valid,  otherwise  to  be  void.  The  plaintiffs  produced  an 
assignment  endorsed  on  the  same  instrument  by  Charles  Mc- 
MuUen^  and  Lotiy,  his  wife,  formerly  Lotiy  Valeniins,  to  the 
plaintiffs,  dated  14th  January ^  1809.  But  this  assignment 
being  objected  to,  the  judge  decided  it  to  be  insufficient,  un- 
less the  plaintiffs  showed  that  the  condition  of  the  original 
assii^nment  had  been  performed. 

The  plaintiffs  then  produced  the  original  note  of  Lotiy  VaU 
entincy  referred  to  in  the  condition  of  the  defendant's  assign- 
ment, with  the  name  torn  from  it;  and  proved  that  she  re- 
sided in  the  family  of  the  defendant,  on  the  premises,  until 
her  marriage  with  McMullen. 

This  evidence  was  objected  to  as  insufficient,  but  the  judge 
decided  that  it  was  sufficient,  prima  facie,  to  show  a  perform- 
ance of  the  condition.  The  defendant  objected  that  his  pos- 
session was  adverse  to  McMuUerij  and  that  the  assignment 
from  McMullen  and  wife  to  the  plaintiffs  was,  therefore,  inop- 
erative ;  but  the  judge  overruled  the  objection.  The  defend- 
apt  then  proved  that  the  plaintiffs  were  his  neighbors ;  and 
the  witnesses  believed  that  they  knew  of  the  condition  of  the 
assignment,  when  they  took  the  assignment  from  ]\IcMullen 
and  wife. 

*McMuIlen  had  never  been  in  possession  of  the  premises,       [  *  275  "* 
but  had  brought  an  action  of  ejectment  against  Valentiney  to 
recover  the  possession,  which  has  been  pending  about  two 
years ;  but  the  juds^e  considered  this  evidence  as  insufficient 
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HEW-YORK,  to  bring  home  to  the  plaintifls  a  knowledge  of  the  condition 
Novjeio^  of  the  original  assignment. 
DooatAB  The  defendant  then  offered  to  prove  (hat*no  part  of  the  note 

-     ^'  for  1 ,000  dolhirs  had  ever  been  paid  ;  that  on  tlie  3d  March^ 

1808,-  the  defendant  and  Mcmullen  agreed  that  the  latter 
should  lake  up  the  note  for  1,000  dollars,  and  give  his  own 
note  to  the  plaintiffs  for  800  dollars,  payable  the  1st  May, 
1809,  which  was  then  supposed  to  be  the  value  of  the  prem- 
ises; and  that  the  condition  of  the  assignment  should  bo  ex- 
tended to  the  800  dollars,  instead  of  the  note  for  1,000  dollars; 
that  the  latter  note  was  accordingly  given  up,  and  McMulIen 
gave  his  own  note  for  800  dollars,  which  the  defendant  offered 
to  produce,  and  show  to  be  wholly  unpaid  ;  but  there  being 
no  proof  that  the  plaintiffs  knew  these  facts,  at  the  time  of 
the  assignment  to  them,  the  judge  rejected  the  evidence 
offered,  and  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs for  six  cents  damages,  and  the  jury  found  a  verdict 
accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  for  the  misdirection  of  the  judge. 

Sherwood  and  Sudani^  for  the  defendant.  The  plamtifTs 
were  bound  to  show  a  possession  in  themselves,  at  the  time 
of  bringing  the  action ;  but  the  defendant  has  shown  a  pos- 
session in  another.  It  may,  perhaps,  be  objected,  that  the 
defendant  cannot  set  up  a  possession  out  of  the  plaintiffs , 
(2  Caines^s  Rep,  28.)  but  the  words  of  the  act  are  clear  and 
explicit:  "Provided,  nevertheless,  that  it  shall  be  competent 
to  such  defendant,  notwithstanding  the  said  plea  of  tit?n,  to 
show  on  the  trial  of  any  such  cause,  before  any  court  of  com- 
mon pleas,  that  the  plaintiff  had  not  possession  of,  or  title  to, 
I  *  il76  J  the  premises,  at  the  time  such  *supposed  trespass  was  com- 
»tx  8.tx,  mitted."  (31st  sess.  c.  204.  s.  7.)f  The  case  of  StroJig  v. 
Smith  (2  Caines^s  Rep.  28.)  turned  on  a  point  of  plead- 
ing, and  not  on  the  cof^struction  of  the  statute,  which  must  be 
conclusive. 

The  assignment  from  the  defendant  to  his  daughter  was 
conditional ;  and  whether  the  condition  was  precedent  or  sub- 
sequent, it  has  failed.  If  it  was  a  precedent  condition,  no 
performance  was  shown  ;  if  a  subsequent  condition,  a  per- 
formance within  the  time  was  not  proved ;  so  that  the  estate 
is  at  an  end.  (Co.  Litt.  216.  b.  2  Bl.  Comm.  157.  Co.  Litt. 
218.  b.  Cruise's  Diif.  tit.  13.  c.  2.  s.  24.)  As  the  defendant 
continued  in  possession,  no  entry  or  claim  was  necessary  to 
defeat  the  estate.  The  party  was  bound  to  perform  the  con- 
dition literally.  No  subsequent  parol  assent  or  silent  acqui- 
escence, can  destroy  the  effect  of  an  express  condition  in  a 
deed.     (1  Johns.  Cos.  126.) 

Again,  as  the  possession  of  the  defendant  was  adverse^  the 
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4  k  ireyance,  by  McMuUeih  and  wife,  to  the  plaintiffs  was  inop*  iNfTW-voRK. 
erutive  and  void,  ^°^-  ^^*®- 

Douglas 

E.  fViUiamsy  contra.  By  pleading  title,  the  defendant  ad-  ,  ^^ 
mits  the  trespass.  It  was  on  thjs  ground  that  the  cause  was 
removed  to  the  Court  of  Common  Pleas.  If  the  trespass  is 
admitted,  the  possession  of  the  plaintiffs  is  admitted  ;  and  the 
only  question  is  whether  the  defendant  has  a  title.  The  fact 
of  possession  is  not  in  issue.  This  point  was  expressly  decided 
in  Strang  v.  Smith.  But  the  plaintiffs  did  show  a  possession. 
They  proved  that  the  tenant,  when  he  left  the  premises,  de- 
fivered  the  key  of  the  house  to  them. 

Again,  the  conveyance  from  the  defendant  was  operative. 
The  condition  has  been  performed.  The  payment  of  the  note 
was  proved  by  producing  it  in  court  cancelled.  The  ^ly 
person  who  could  take  advantage  of  a  breach  of  the  condition 
has  accepted  the  payment  of  the  note,  and  surrendered  it  to 
be  cancelled.  The  estate  then  became  absolute  in  the  grantee ; 
and  there  could  be  no  adverse  possession  in  the  defendant. 

*Per  Curiam.  As  this  cause  came  from  a  justice's  court,  [  *  277  I 
It  was  subject  to  the  regulations  contained  in  the  act  rela- 
tive to  justice's  courts.  {Laws,  31st  sess.  c.  204.  s.  7.)  f  f2R.S.  ub 
That  act  provides,  "  that  it  shall  be  competent  to  the  de-  *"^' 
fcndant,  notwithstanding  his  plea  of  title,  to  show,  on  the 
trial,  &c.,  that  the  plaintiff  had  not  possession  ofy  or  title  to, 
the  premises,  at  the  time  such  supposed  trespass  was  commit- 
ted." The  defendant,  then,  might  have  shown  three  things, 
either  of  which  would  have  entitled  him  to  a  verdict ;  viz.  title 
in  himself,  title  in  a  third  person,  or  possession  out  of  the  plain- 
tiffs. The  case  of  Strong  v.  Smith  (2  Caines^s  Rep,  28.)  never 
was  intended  to  lay  down  any  proposition  contrary  to  tnis,  nor 
does  it  appear  to.  The  decision  in  that  case  was,  that  the 
plea  of  the  general  issue  should  be  struck  out,  because  the  fact 
of  the  entry  upon  the  close  in  question,  and  of  treading  down 
the  grass,  or  taking  and  carrying  away  the  timber,  <fec.,  was 
admitted  by  the  plea  interposed  before  the  justice,  and  brought 
into  the  court  above.  It  is  there  said,  that  the  defendant  may 
show  title  in  himself  or  a  stranger.  The  case  does  not  happen 
to  say  that  he  may  also  contravene  the  possession  of  the  plain- 
tiff, nor  does  it  deny  it.  The  substance  of  that  decision  was, 
that  the  plaintiff  wm  not  to  be  called  upon  to  prove  the  tres- 
pass or  actual  commission  of  the  fact ;  and  that  the  plea  of 
title  was  prima  facie  evidence  of  possession,  and  sufficient  to 
throw  it  upon  the  defendant  to  prove  the  contrary. 

In  this  case,  the  defendant  proved  that  he  was  in  possession 
of  the  premises,  and  had  been  so  for  upwards  of  six  years,  and 
that  the  plaintiffs  never  had  any  possession,  ejccept  that  a  tenant 
of  the  defendant  delivered  them  a  key  of  the  house  in  March^ 
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NEW-YORK,  1809.     This  act  of  the  tenant  did  not,  and  could  not,  in  the 
^J|j2I;JfJ^  least,  prejudice  the  possession  of  the  defendant ;  and,  indeed, 
CoLLiKs      every  attornment  of  a  tenant  to  a  stranger  is  void.    This  proof 
ToRRT       ^^  deckred  upon  the  trial  not  to  be  sufficient  for  the  defence. 
*But  as  it  appears  to  be  a  right  allowed  to  every  such  defendant, 
r  •  ^8  ]      by  the  act,  to  show  that  the  plaintiff  had  not  possession,  the 
defendant  showed  enough  to  entitle  him  to  a  verdict.   Though 
the  parties  afterwards  went  into  testimony  on  the  question  of 
title,  there  was  nothing  shown  to  contradict,  but  the  evidence 
went  to  confirm  the  fact,  that  the  plaintiffs  never  had  pos- 
session, for  they  purchased  of  one  McMulhv^  who  had  never 
been  in  possession,  but  had  brought  an  ejectment  against 
the  defendant,  and  which  had  been  then  pending  about  two 
years. 

On  this  ground,  then,  and  without  reference  to  the  title,  the 
verdict  ought  to  be  set  aside,  and  a  new  trial  awarded,  with 
costs  to  abide  the  event. 

New  trial  granted. 


Collins,  Widow,  &c.,  against  Torry- 

the  ^  *rt«r  *^  THIS  was  an  action  of  dower,  imdt  nihil  habet.  Plea,  nan 
n u^^MjIstate  seistn.  At  the  trial,  the  marriage  of  the  demandant  with  her 
widow 'Sf*  tb*  ^^^^  husband,  and  his  death  in  October,  1805,  were  admitted. 
mortgagor  may  It  was  proved,  that  the  demandant's  husband,  during  the 
rfw«r*'oat  **of  *^^^^^^*^''®i  ^'^  seised,  under  TTiomas  Merrick,  of  200  acres  of 
the  land  mort.  land,  and  occupicd  the  same  as  his  own,  in  1775,  1776  and 

Sf^«lanl  de^  ^^^^  '  ^^^  ^^^^  ^^®  defendant  now  owns  and  possesses  40 
riving  Utie,  by  acrcs,  part  of  the  same  land.  The  plaintiff  also  produced  a 
meue  ^on^^yj  deed  from  Thomas  Merrick  to  h^r  late  husband,  dated  May 
Uie  husband  of  9th,  1775,  for  the  200  acres  of  land  in  fee.  Her  husband,  after* 
f  *■  279  f  wards,  conveyed  the  same  to  Paxd  Parsons,  *who  conveyed  the 
the  demandant,  same  to  Stephen  fViuston,  who  conveyed  the  premises  to  the 
«rof.hcC  defendant,  with  warranty. 

band,(*)norcan  The  defendant  produced  a  mortgage  of  the  premises,  exe- 
mort^grJ^'a  cuted  by  Merrick,  the  18th  June,  1772,  to  Gilbert  Fonda,  for 
siibsisiing  tide  J  securing  the  payment  of  161/.  4s.  on  the  18th  June,  1777, 

lliero       having  o  r   j  77 

been    no    fore- 
closure or  entry  by  the  mortgagee,  (e)    A  purchase  of  the  mortg«ge  from  the  mortgagee  is,  in  eflect,  a 
discharge  of  the  mortgage,  in  favor  of  the  title  under  the  mortgagor. 

(a)  Ace.  CoUt  ▼.  CoUsj  Mi  Jokn».  A.  319.  Bat  where  the  husband  takes  a  conTeyance  of  land,  and  «t  tkt  mhm 
t'me  mortftafps  it  to  the  grantor  to  secure  the  purchase-money,  the  widow  cannot  daim  dower  in  the  prentaea. 
SUno  V.  nfft,  15  JMiw  JL  458.    And  see  CoaU»  v.  Cketver,  1  Oowcw,  460.  Jackson  v.  Dm  Witt,  6  C^m,  Sle. 

{h)  Ace.  mukcMk  ▼   Osrpsntor,  9  Johns.  R.  344. 

(e)  Jackson  ▼.  Praltj  10  Johns.  R.  381.  Bnt  the  assignee  of  a  mortgagee  in  possession  of  the  premiees  hi  pi»> 
tected  by  the  mortgage,  though  no  foredoeaie  of  it  is  shewn     Jaekson  v.  MhUcUr,  10  Johns.  M  iSl. 
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with  interest,  which  mortgage  was  duly  assigned  by  the  execu-  new-YORK^ 
tors  of  Fonda,  on  the  14th  Mai/,  1801,  for  the  consideration  of     N°^-  ^®^^- 
200/.,  to  Ann  Winston,  who  is  the  widow  and  administratrix  of  ^^'collikIT^ 
Stephen  fVinston,     There  was  an  endorsement  on  the  bond  of  v- 

interest  paid  the  9th  March,  1784.  ^°''*'' 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court ;  and  the  point  raised  was,  whether  the  mortgage 
from  Merrick  to  Fonda  operated  to  destroy  the  claim  of  dower 
in  the  premises. 

This  cause  was  argued,  at  the  last  Attgust  term,  prior  to  the 
decision  in  the  case  of  Hitchcock  v«  Harrington,  (6  Johns. 
Rep.  290.) 

Huntington,  for  the  demandant.  The  only  question  is, 
whether  there  was  such  a  seisin  of  the  demandant's  husband 
as  will  entitle  her  to  dower.  In  Bancroft  v.  White,  (1  Caines, 
186.  2  Bac.  Ahr.  371.  Dower,  C.)  it  was  held  to  be  sufii- 
cient  to  entitle  the  demandant  to  dower,  to  show  that  her  hu»- 
band  was  in  possession  of  the  land,  and  used  it  as  his  own  ; 
and  that  the  tenant,  claiming  by  a  derivative  title  from  the 
husband  of  the  demandant,  was  estopped  to  deny  the  seisin  of 
the  husband. 

Again,  there  was  not  sufficient  proof  of  the  existence  of  the 
mortgage,  and  there  was  no  proof  of  the  execution  of  the  bond. 
A  bond,  after  20  years,  will  l^e  presumed  to  have  been  paid, 
unless  there  is  some  endorsement  or  proof  of  payment  of  in- 
terest within  that  time ;  (1  Black.  Rep,  532.)  and  Lord  Mans 
field,  in  the  case  of  The  Mayor  of  Hull  v.  Homer,  {Coicp.  109. 
I  Term  Rep,  270.  1  Burr,  434.)  held,  that  a  jury  might  pre- 
sume a  bond  to  have  been  discharged,  where  no  interest  appeared 
to  have  been  pcud  for  16  years.  In  the  present  case,  there  was 
no  endorsement  within  20  years.  The  bond  is  the  principal, 
and  the  mortgage  the  accessory.  *If  the  bond  is  satisfied,  the  [  .*  280  ] 
mortgage  is  extinguished.  To  render  it  available,  it  ought  to 
have  been  shown  that  possession  accompanied  the  mortgage. 

The  tenant  cannot  avail  himself  of  the  assignment  of  the 
mortgage.  Ann  Winston  would  not  be  permitted  to  set  up 
this  assignment ;  neither  can  the  defendant.  (4  Johns.  Rep, 
212.)  The  executors  of  Fonda  had  no  power  to  make  the 
assignment,  which  must  be  considered  as  void.  Where  an 
outstanding  title  is  set  up,  it  must  be  shown  to  be  an  existing 
and  operative  title.    (3  Johns.  Rep.  386.     4  Johns.  Rep.  211.) 

But  admitting  the  mortgage  to  be  in  force,  the  demandant, 
as  wife  of  the  mortgagor,  is  entitled  to  her  dower.  A  mortgage 
in  fee  is  considered  as  a  mere  pledge  or  security,  and  as  per- ' 
fional  estate.  The  mortgagor  is  regarded  as  the  real  owner, 
and  the  estate  passes  to  his  heir.  (^Cruise's  Dig.  tit.  15.  c.  1. 
s.  13.)  Lord  Mansfield  said  it  was  an  affront  to  common 
aease  to  say,  that  the  mortgagor  was  not  the  real  owner  of  the 
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ifEW-TORK,  land.  {Doug.  632.)  This  doctrine  is  most  fully  recognized  by 
^!I^!f!^  the  chief  justice  in  the  case  of  tVaters  v.  Stewart  ^  (1  Caines's 
"*^  Cos,  in  ^rroTy  66,67.     See,  also,  4  Johns.  Rep.  41.)  in  the 

Court  of  Errors.     The  husband  of  the  demandant  must,  there- 
fore, be  considered  as  seised,  so  as  to  entitle  his  wife  to  dower. 


TORRT. 


Henry^  contra.  The  question  is,  whether  the  husband  of 
the  demandant  was  seised  of  the  land,  not  whether  the  tenant 
has  a  good  title.  If  we  can  show  a  good  and  subsisting  title 
out  of  the  husband,  it  is  sufficient.  The  defendant  is  not 
estopped  from  proving  the  existence  of  the  mortgage.  We  do 
not  deny  the  right  altogether ;  but  merely  allege  that  it  was 
qualified.  After  the  expiration  of  a  lease,  the  lessee  is  not 
estopped  to  say  that  the  lessor  had  no  title.  (4  Term  Rep.  682. 
1  Term  Rep.  701^ 

The  doctrine  of  estoppels  is  not  to  be  fiivored.  Where  there 
is  an  estoppel  against  an  estoppel,  the  matter  is  at  large.  (1 
Roll.  874.  I.  50.  ComyrCs  Dig.  Estop.  E.  9.)  The  demandant 
claims  under  a  title  derived  from  the  mortgagor ;  she  is,  there- 
fore, estopped  to  gainsay  the  mortgage.  (See  Comyn^s  Estop* 
D,  C,  E.  7.  1  Roll.  Abr.  868. 1.  47.  Cb.  Liit.  352.  b.) 
[  *  281  ]  *A  payment  of  interestjwas  endorsed  on  the  bond,  in  March^ 

1784.  The  time  is  to  be  computed  from  the  day  the  bond  was 
made  payable,  which  was  in  Jtyi«,  1777.  When  the  assign- 
ment was  made,  in  1791,  17  years  had  not  elapsed,  and  it  was 
treated  as  an  existing  and  valid  bond  and  mortgage.  The 
administratrix,  Winston^  purchased  a  subsisting  title  ;  but  she 
was  not  bound  to  exert  it  against  the  tenant  to  whom  the  in- 
testate had  conveyed  with  warranty.  Why  should  she  pur 
chase  the  mortgage,  if  it  had  been  satisfied  ? 

After  forfeiture,  the  estate  of  the  mortgagee  becomes  abso- 
lute at  law.  The  fee  is  in  him.  He  may  maintain  ejectment 
and  recover  the  possession.  He  must,  therefore,  have  the  fee 
or  a  term.  He  has  a  legal  and  subsisting  title,  until  the  debt 
is  paid.  Why  may  he  not  maintain  a  writ  of  right  on  such 
legal  seisin  ?  The  fee  must  be  either  in  the  mortgagor  or  mort- 
gagee ;  it  cannot  be  in  both.  If,  as  I  contend,  the  estate  is  m 
the  mortgagee,  after  forfeiture,  the  wife  of  a  mortgagor  cannot 
claim  dower  on  the  seisin  of  her  husband.  A  court  of  equity, 
which  is  disposed  to  favor  widows,  will  not  give  dower  of  an 
equity  of  redemption.    (JBro.  C  C.  326.) 

H.  BleecJcery  in  reply,  observed,  that  the  case  of  Bancroft  v. 
White  was  in  point,  and  decisive.  It  has  been  decided  in 
England,  it  is  true,  that  a  widow  could  not  be  endowed  of  an 
equity  of  redemption ;  but  the  case  of  Diron  v.  SaviUe  (2  P. 
Wms^  72.J  was  in  1783.  It  was  decided,  however,  by  Sir 
Joseph  Jefcylj  in  1732,  in  the  case  of  Banks  v.  Sutton^  that  the 
widow  of  a  mortgagor  in  fee,  having  the  equity  of  redempti(Mi| 
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tnbuld  be  allowed  her  dower.     He  considered  the  wife's  right  new.7ork, 
to  dower  not  only  a  legal  but  a  moral  right,  and  the  real  estate     ^°^'  ^^^^' 
of  her  husband  as  a  plank  to  lay  hold  of,  to  prevent  her  sinking      coLLivt 
under  her  distress.     All  the  other  cases  in  which  the  widow       _  ^• 
was  denied  her  dower,  were  those  of  trtist  estates.    A  husband 
may  be  tenant  by  the  curtesy  to  the  estate  of  a  mortgagor ;  but 
a  tenant  in  dower,  for  *the  reasons  given  by  Sir  Joseph  Jekyly       r  ♦  ggg  i 
is  entitled  to  greater  favor. 

Our  courts  have  decided,  that  the  mortgagor  is  the  legal 
owner  of  the  estate.  It  would  be  strange  to  say,  that  the  mort- 
gagor should  be  considered  as  seised  to  every  other  purpose 
but  that  of  entitling  his  wife  to  her  dower. 

Per  Curiam.  This  case  comes  within  one  of  the  principles 
declared  in  the  case  of  Hitchcock  and  wife  v.  Harringtony  (6 
Johns.  Rep.  290.)  The  tenant  derives  his  title  from,  and  holas 
under,  the  title  of  the  husband  of  the  demandant,  as  it  existed 
during  the  coverture,  and  he,  therefore,  is  not  permitted  to 
deny  the  seisin  of  the  husband.  He  shows  no  tide  under  the 
mortgage ;  and  he  cannot,  therefore,  set  it  up  to  defeat  the 
widow's  dower.  A  mortgage,  before  foreclosure  or  entry,  is 
not  now  regarded  as  a  legal  title  which  a  stranger  can  set  up. 
It  can  only  be  used  by  the  mortgagee  and  his  representatives. 
This  does,  in  effect,  enable  the  wife  to  be  endowed  of  an  equity 
of  redemption  ;  and,  under  the  above  limitations,  it  is  just  aniT 
consistent  with  principle  that  she  should  be  endowed  of  it. 
Why  should  the  mortgagor's  interest  (when  the  claim  under 
the  mortgage  is  not  interposed)  be  deemed  a  legal  estate,  and 
yet  the  widow  be  excluded  from  her  dower  ?  Lord  Mansfield, 
m  Burgess  v.  Wheate,  (1  Black.  Rep.  160.)  said,  that  it  was 
not  on  law  and  reason,  but  on  practice,  that  the  wife  was  de- 
nied dower,  in  such  a  case,  and  that  a  wrong  determination 
had  too  long  misled  to  be  altered  and  set  right.  It  was  not, 
however,  until  the  case  of  Dixon  v.  SavilUy  in  1783,  (1  Bro. 
326.)  that  this  point  appears  to  have  been  put  beyond  contro- 
versy in  England.  We  have,  in  this  state,  gone  greater  lengths 
than  the  precedents  in  the  English  books  towards  a  recog- 
nition of  the  mortgagor's  estate  at  law.  It  is  here  the  subject 
of  sale  on  execution,  as  real  estate ;  and  on  the  other  hand,  the 
interest  of  the  mortgagee,  before  entry  or  foreclosure,  is  not 
the  subject  of  such  sde.  We  cannot  *now,  with  any  justice  or  [  *  283  ] 
consistency,  say  that  the  interest  of  the  mortgagor  is  the  real 
estate  at  law,  and  yet  that  it  is  not  such  estate,  when  the  mort- 
gagor's widow  comes  to  ask  her  dower  of  the  heir  or  grantee 
of  her  husband.  The  plain  and  necessary  rule  is,  to  allow  her 
the  dower,  which  she  must  take,  as  the  heir  or  purchaser  takes 
the  estate,  subject  to  the  mortgage. 

But  in  this  case,  there  is  another  reason  why  the  mortgage 
cannot  be  set  up  to  destroy  the  alleged  seisin  of  the  husband. 

211 


5283  CASBS  IN  THE  SUPREME  COURT 

NEW-TORK,  The  mortgage  is  not  a  suhsUting  title,  for  the  mortgagee  nerer 
^^|2]^;JfJ^  entered,  and  there  has  been  no  foreclosure,  nor  has  interest 
Watsrmav    been  paid  within  20  years.     (3  Johns.  Rep.  386.)     The  pur- 
V.  chase  of  the  mortgage  by  the  administrator  of  Winston  from 

the  executors  of  the  mortCTgee,  was,  in  effect,  a  discharge  of 
the  mortgage,  in  favor  of  we  title  under  the  mortgagor*  The 
mortgage  is,  therefore,  to  be  considered  as  satisfied  and  extin- 
guished, and  the  title  of  the  tenant  relates  back,  and  is  founded 
on  the  seisin  of  the  husband.  In  no  point  of  view  can  the 
mortgage  now  affect  the  demandant's  claim. 

Judgment  ought,  therefore,  to  be   rendered  for   the  de- 
mandant. 


Waterman  against  Haskin. 

•TatSte'TliSJ  THIS  was  an  action  of  cwnimpM/.  The  plaintiff  declared  on 
ry,  the  piabUff  a  promissorj  note  made  by  the  defendant,  the  Ist  October ^  1809, 
JSiiyrSjt  *i  for  the  sum  of  2,483  dollars  and  20  cents,  payable  60  days  after 

was  Dot  corrapt*  date. 

manSir^  and      The  defendant  pleaded,  1.  Non  assumpsit ;  2.  Usury ^  stating 
form,  &c.,  with,  the  act ;  and  averred,  that  at  the  date  of  the  note,  the  defend- 
Snd  S»nSI!drS;  ant  was  indebted  to  the  plaintiff  in  the  sum  of  2,410  dollars 
the  country.       and   88  cents ;  and  it  was  then  corruptly  ^agreed  between 
[  *  284  ]       the  plaintiff  and  defendant,  that  the  defendant  should  pay  to 
the  plaintiff  72  dollars  and  32  cents  for  interest,  for  forbear- 
ance of  the  2,410  dollars  and  88  cents,  for  sixty  days  from  the 
1st  Ociobery  and  that,  to  secure  the  payment  of  the  2,410  dol- 
lars and  88  cents,  and  the  72  dollars  and  32  cents,,  the  defend- 
ant should  give  his  note,  &c.,  and  that,  in  pursuance  of  such 
corrupt  agreement,  the  defendant  gave  the  note   aforesaid, 
which  the  plaintiff  accepted  ;  and  that  the  sum  of  72  dollars 
and  32  cents  exceeds  the  lawful  interest,  whereby  the  said  note 
is  void,  &c. 

The  plaintiff  replied^  that  it  was  not  corruptly,  and  contrary 
to  the  intent  of  the  act  aforesaid,  agreed  by  and  between  the 
plaintiff  and  defendant,  in  manner  and  form  as  the  defendant 
in  his  plea  alleged,  and  this  he  prays  may  be  inquired,  &c. 

To  this  replication  there  was  a  special  demurrer,  1.  Because 
the  replication  doth  not  traverse  the  most  material  fact  in  the 
plea,  but  takes  issue  on  an  immaterial  fact;  2.  Because  tlie 
replication  traverses  a  fact  which,  of  itself  alone,  is  immate- 
rial, &c. 

Joinder  in  demurrer. 
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pRKlTOfK^ 


Ckampliny  in  support  of  the  demurrer,  cited  2  Chitty  on  new-york, 
Pleadings,  616.   iLilli/'sEntHes.ieS.   Rich.  K.  B.  Prac.  148.  ,^^^^:::^j^ 

TiLLOTSOH 

Johnson^  contra,  cited  Lillys  Entries y  184.     2  Rtch.  K.  B.  ^• 

Prac.  21,  22.     3  Morgan's  Vade  Mecum,  174.     2  Str.  871. 

Per  Curiam.  The  replication  is  in  conformity  with  several 
precedents  in  books  of  some  authority.  (See  2  nich.  C.  B.  22. 
and  Morgan's  Precedents,  174.)  It  is  also  agreeable  to  the 
doctrine  in  adjudged  cases.  In  Baynham  v.  Matthews,  (2  Str. 
871.)  the  court  say,  that  the  common  form  of  replying  to  a 
plea  of  the  statute  ♦of  usury  is  non  cornxptc  agreatum  fuit,  modo 
ei  forma,  without  a  traverse,  and  with  a  conclusion  to  the 
country.  This  is  precisely  the  replication  in  the  present  case, 
and  in  Fen  v.  Alston,  cited  by  Mr.  Justi(5e  JBemson  in  1  Burr. 
320.  it  was  held,  that  the  plaintiff  had  liberty  either  to  reply 
that  the  bond  was  given  upon  another  account,  and  to  traverse 
the  corrupt  agreement,  with  an  absque  hoc,  or  to  deny  (he  cor- 
rupt agreeitient  directly,  and  conclude  to  the  country. 

The  replication,  therefore,  being  good,  there  must  be  judg- 
ment for  the  plaintiff. 

Judgment  for  the  plaintiff. 


[♦2851 


TiLLOTsoN  against  Preston. 

THIS  was  an  action  of  trespass  quare  clausum  fregit,  for  Where  i4.,  the 
entering  the  plaintifTs  close  in  Hancock,  in  the  county  of  Dela-  JJJJJ  ^  JjSer 
loare,  and  cutting  and  carrying  away  timber.  The  cause  was  dated  the  87th 
tried  at  the  Delaware  circui^t,  the*  12th  o(  June,  1810,  before  t^^i^^, 
Mr.  Justice  Thompson.  "  I  will  consent 

At  the  trial,  the  plaintiff  proved  property  and  possession  of  J^y^^J^^ 
the  land,  and  that  divers  persons,  under  and  by  command  of  the  term*  pro- 
the  defendant,  enteredj  and  cut  and  carried  away  timber,  in  j^J^  £11^*115^ 
the  years  1805,  1806,  ajid  1807.  strict&iff  yea  to 

The  defendant  gave  in  evidence  a  letter  from  the  plaintiff  £S^n|lJij2id*bJ 
to  the  defendant,  dated  27th  March,  1804,  in  which  the  plain-  fire/m  the  first 
tiff  «aya,  "I  will  consent  to  your  taking  ray  timber  upon  the  ^JriSi^aty^ 

should  begin  be- 
tween Baxter'a  lot  and  the  creek,''  ^.jand  on  the  91st  of -March,  1806,  he  executed  a  power  of  attorney 
to  C,  with  authority  to  revoke  the  pemission  given  to  B..  and  whieb,  en  the  6th  Juhfj  1806,  was  shown 
to  B.f  who  was  forbidden  to  cut  any  more  iimher.  It  was  held,  that  the  letter  from  A.  to  B.  amounted  to 
a  mere  license  to  cut  timber,  which  was  revocable ;  and  that  B.  was  liable  in  an  action  of  trespass  for  all 
the  timber  cut  by  him  after  notice  of  the  revocation ;  and  that  if  the  letter  was  founded  oo  any  propositions 
of  the  defendant,  so  as  to  make  a -contract,  so  as  to  justify  the  trespass,  it  was  incumbent  on  the  defendant 
to  show  such  propositions,  (a) 


<«)  A  license  to  eater  oa 
iruitor.    Ex  parte  CVtara,  1 


li  a  mere  antliority,  penooal  fo  the  gOMtee, 


il  nvoeahto  H  Um  will  of  Ik* 
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NEW-YORK,  terms  proposed  in  yours,  &c.,  but  ^restricting  you  to  that 

'J^^Jfi^  which  has  been  injured  by  -fire,  in  the  first  place ;  and  prefer- 

TiixoTioii    ring  that  you  should  begin  between  Baxter*s  lot  and  the  creek, 

p^v         and  put  this  thing  under  the  superintendence  of  a  person  in 

whom  you  can  confide,  &c.,  otherwise  I  may  not  know  the 

exact  quantity  taken  off  for  market,  for  our  joint  concern." 

The  defendant  then  proved  that  the  timber  cut  was  injured  by 

fire,  and  was  situated  between  Baxter**  lot  and  the  creek. 

The  plaintiff  then  offered  in  evidence  a  power  of  attorney 
from  him  to  Ebenezer  jPoo/,  dated  the  3 1st  of  ATarcA,  1806,  and 
which  contiuned  authority  to  revoke  the  power  given  by  the 
plaintiff  to  the  defendant,  and  with  power  of  substitution.  A 
power  of  substitution  was  executed  by  Foot  to  Jonas  Lakin^ 
the  6th  Aprils  1806  ;  and  the  plaintiff  proved  by  Ldkin,  that, 
on  the  6th  July^  1806,  he  showed  the  defendant  the  power  of 
substitution,  and  a  letter  from  Foot,  and  forbade  the  defend- 
ant to  enter  the  lot,  and  that  he  must  cease  to  act.  The  de- 
fendant said  he  should  not,  and  did  not  know  Foot  or  lAiTcin. 
The  plaintiff  then  produced  a  letter  to  him  from  the  defendant, 
dated  the  5th  of  Ju/y,  1806,  in  which  he  acknowledged  that 
Lakin  had  showed  him  a  copy  of  the  power  of  attorney  to 
Foot^  and  the  substitution  to  Lakiny  &c.  The  plaintiff  also 
proved,  that,  in  1807,  timber  was  cut,  under  the  direction  of 
the  defendant. 

The  defendant  produced  in  evidence  an  agreement  in  writ- 
ing, dated  the  Ist  ot  March,  1806,  and  signed  by  him  and  F. 
and  /.  Wheeler.  The  defendant  stated  himself  to  act  as  agent 
for  the  plaintiff,  and  allowed  them  to  cut  and  carry  off  the  in- 
jured timber,  &c. 

The  plaintiff  abandoned  any  claim  for  damages,  except  for 
one  raft  cut  by  F.  and  /.  Wheeler,  in  1807,  and  notice  of  the 
revocation.  The  judge  thought  that  the  contract  in  the  plain- 
tiff's letter  was  irrevocable,  but  advised  a  verdict,  subject  to 
f  *  287  ]  the  opinion  of  the  court.  A  verdict  *was  accordingly  taken  for 
the  plaintiff  for  45  dollars,  damages. 

Sudanty  for  the  plaintiff.  1.  The  letter  from  the  plaintiff  to 
the  defendant  was  a  mere  license  or  authority  to  enter  on  the 
land  for  a  certain  purpose.  It  was  to  be  exercised  for  the 
benefit  of  both  parties.  It  will  be  said  that  the  defendant  had 
an  interest  in  the  land,  which  could  not  be  divested.  But 
admitting  it  to  be  a  contract,  it  is  void  under  the  11th  section 
of  the  act  fer  the  prevention  of  frauds.  The  letter  of  the  plain- 
tiff is  not  a  sufficient  memorandum  within  the  statute.  It  does 
not  contain  any  of  the  terms  of  an  agreement  of  sale.  (2  Bos^ 
fy  PuU.  238.)  It  is  void  for  uncertainty.  It  is  such  an  agree- 
ment as  could  never  be  enforced.  {Free,  in  Ch.  560.  1  AtJc. 
12.    6  Bro.  P.  a  45.    1  Str.  426.    1  P.  Wms.  618.) 

The  sale  of  growing  timber  is  an  interest  in  land  within  the 
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4th  section  of  the  statute  of  29  Car,  II.  c.  3.  corresponding  MEW-YORK, 

with   the    lUh  section  of  our   act.      (6    East.   502.     24th  Nov.  isio. 

sess.  c.   44.)  (a)     But   the    language  of  the  parties  clearly  tillotsoh 
shows,  that  the  defendant  was  a  mere  agent,  and  was  to  ex-     -^^2^ 
ecute  a  trust  for  the  benefit  of  the  plaintiff.     His  power  was 
revocable. 


Prsitoh. 


Van  VtehteUy  Attorney  General,  and  Sherwood^  contra.  The 
letter  of  the  plaintiff  to  the  defendant  was  an  agreement,  and, 
as  such,  irrevocable.  If  it  was  defective  in  any  respect,  it 
might  be  supplied  by  other  proof  at  the  trial.  Admitting, 
however,  that  it  was  a  power,  yet  it  was  a  power  coupled  with 
an  Interest,  and  could  not  be  revoked.  The  defendant  had 
acted  under  this  power,  and  had  entered  into  a  contract  with 
the  Wheelers^  by  virtue  of  that  authority;  and  it  cannot  be 
revoked  to  the  j^rejudice  of  this  contract.  The  defendant  was 
to  sell  the  timber  for  the  joint  benefit  of  the  plaintiff  and  him- 
self. As  the  extent  of  the  interest  of  each  party  does  not 
appear,  it  must  be  presumed  to  be  equal ;  and  that  the  profits 
ari||ng  from  the  sale  of  the  timber  were  to  be  ^equally  divided  [  *  288] 
between  them.  The  power  was  to  continue  until  the  timber, 
which  was  the  subject  matter,  was  sold  and  converted  into 
money. 

The  defendant  does  not  attempt  to  enforce  a  contract  against 
the  plaintiff.  He  merely  offers  it  as  a  defence  against  the 
charge  of  being  a  trespasser.  He  is  not  bound,  therefore,  to 
show  the  precise  terms  of  the  contract.  If  the  plaintiff  has 
any  other  paper  or  evidence  to  show  that  the  defendant  was  a 
trespasser,  he  ought  to  produce  it.  The  defendant  has  shown 
enough,  prima  fade,  to  support  his  defence. 

Again,  it  is  admitted  that  the  timber  sold  prtor  to  1807  was 
within  the  authority  given  to  the  defendant ;  but  the  timber 
taken  in  1807  was  under  the  contract  in  1806,  which  was 
made  in  execution  of  the  power.  The  revocation  could  not 
extend  to  contracts  previously  made  under  the  power. 

Again,  there  was  not  legal  notice  to  the  defendant  of  the 
revocation.  The  power  given  to  Foot  was  not,  of  itself,  a  revo- 
cation of  the  power  to  the  defendant.  The  revocation  ought 
to  have  been  communicated  to  the  defendant  in  a  more  authen- 
tic mannef. 

If  the  letter  contains  the  terms  of  the  agreement,  or  refers 
to  another  paper  which  contains  the  terms,  it  is  suflScient. 
Lord  Thurlow,  in  the  case  of  Tawney  v.  Crowiher^  (1  Bro.  C 
C.  319.)  was  of  opinion,  that  if  a  letter  refers  so  clearly  to  an 
agreement  as  to  show  what  was  meant  by  the  parties,  where 
the  existence  of  the  paper  is  proved  by  parol,  it  will  take  the 
ease  out  of  the  statute. 

E.  WiUiamSf  in  reply.    The  case  of  Crosby  v.  Waisworlk 

(a)  S  IE.  S.  134.  mc  6 
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NEW-YORK,  (6  East,  602.  1  Comyn  on  Contracts,  79.)  shows  that  a  sale  (^ 
^^|^^J2J^  growing  timber  is  within  the  statute  of  frauds,  ii  being  an  in- 
TiLLOYMv    terest  in  or  concerning  the  land.     If  the  defendant  relies  on  a 
Pnimm      ^o'*^'^^^  •s  *  justification,  it  is  incumbent  on  him  to  produce 
such  contract ;  and  if  there  was  another  letter  or  paper  in  the 
[  *  269  ]      possession  of  the  plaintiff,  which  was  material  to  show  *a  com- 
plete and  valid  contract,  he  ought  to  have  given  notice  to  the 
plaintiff  to  produce  it  at  the  trial,  or  have  filed  a  bill  of  dis- 
covery against  him.     If  the  contract,  as  proved  at  the  trial,  is 
essentially  defective,  and  is  so  vague  and  uncertain  that  it 
could  not  be  enforced,  it  cannot  constitute  a  valid  defence  in 
this  action.     It  cannot  be  good  for  one  purpose,  and  bad  for 
another. 

This  was,  in  truth,  a  mere  agency  on  the  part  of  the  defend- 
ant, who  was  to  dispose  of  the  timber  which  had  fallen,  or  been 
injured  by  fire.  In  regard  to  him,  the  power  was  always 
executory  and  revocable.  The  language  of  his  letter  to  the 
plaintiff,  written  afler  the  power  given  to  Foot,  and  read  at 
the  trial,  shows  that  he  considered  himself  as  transacting  the 
business  of  the  plaintiff,  and  as  having  an  agency  or  trust..  If 
the  authority  given  to  the  defendant  was  revocable,  then  the 
power  given  by  the  defendant  to  F.  ^  J.  Wheeler  to  take  tim- 
ber must  also  be  revocable.  Where  an  authority  is  by  parol, 
and  a  new  attorney  is  appointed,  the  new  power  is,  ipsofacto^ 
a  revocation  of  the  former  authority. 

Ptr  Curiam.  The  piaintifT  brings  trespass  for  cutting  and 
carrying  away  timber,  in  the  year  1807 ;  and  he  shows  title, 
po<«e6sion,  and  the  trespass  committed  by  direction  of  the 
deiondant,  to  the  amount  of  the  damages  recovered.  The 
cause  then  turns  upon  the  justification  set  up  by  the  defend- 
ant. The  trespass  being  proved,  it  lies  with  the  defendant  to 
make  out  his  defence.  To  do  this,  he  produces  a  letter  writ- 
ten to  him  by  the  plaintiff  in  1604,  in  which  the  plaintiff  con- 
sents to  his  taking  timber  upon  the  terms  proposed  in  a  letter 
of  the  defendant.  To  meet  the  justification  set  up  under  this 
letter,  the  pkitntiif  shows  a  revocation  of  this  permission,  duly 
notified  to  the  defendant,  in  the  summer  of  1806,  and  to  wttich 
he  refuses  to  conform,  but  causes  the  timber  in  question  to  be 
I  ♦  290  ]  subsequently  cut.  This  *act  of  the  plaintiff,  in  1806,  does  away 
the  force  of  the  permission  in  1804,  for  that  letter  could  not 
certainly  be  considered  as  a  permission  that  was  to  endure  for 
•ever.  If  the  letter  was  founded  upon  any  proposition  of  the 
defendant,  so  as  to  form  a  contract  which  would  justify  the 
trespass,  it  certainly  lay  with  the  defendant,  and  not  with  the 
plaintiff,  to  show  that  fact,  for  it  constituted  an  essential  part 
of  the  defence.  The  defendant  might  have  called  for  the  let- 
ter; and  if  the  plaintiff  did  not  produce  it,  he  might  have 
Droved  its  contents.  It  certainly  lay  with  him  to  make  out  his 
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/QStification,  and  the  plaintiff's  letter  does  not  of  itself  do  it,  new-york, 
when  connected  with  the  subsequent  revocation  of  his  consent.     ^°^'  ^^^^' 
It  would  be  extravagant  and  alamrzing  to  consider  the  per-      jacksok 
mission  in  that  letter  as  beings  of  itself,  and  without  further  v- 

proof,  irrevocable,  and  that  the  defendant  might  go  on  without 
bound  or  limit.    The  plaintiff  is,  therefore,  entitled  to  judgnient. 

Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Gilbert,  against  Wood, 

THIS  was  an  action  of  ejectment,  brought  to  recover  part  Where  a  patent 
of  lot  No.  16,  in  the  town  of  Junius,  in  Seneca  county,  and  was  ^*^[ed"i2 
tried  at  the  Seneca  circuit,  in  June,  1810.  i79i,toanOnet- 

The  plaintiff  produced  an  exemplification  of  letters  patent,  t^JS^^or^y^u 
issued  the  29th  day  of  January,  1791,  from  the  people  of  the  services,  as  a 
state  of  iVcw^Forfc,  giving,  granting  and  confirming  unto  Lieu-  J2i'!J^C'oi«1"oii^. 
tenant  Hongost  Tewahengriahdken,  an  Oneida  mdian,  as  a  ry  war,  "to 
bounty  for  his  services  during  the  revolutionary  war,  the  lot  *><>*<^  0|J*^  *»'™ 
in  question,  "to  have  and  to  ♦hold  the  above  described  and  ^n^  hi  w 
^ranted  premises,  unto  the  said  Honsost  Tewahengriahdken,  ^d  assigns  (br 
his  heirs  and  assijEnu.  as  a  good  and  indefeasible  estate  of  inher-  ^^•*"»"  and  ihe 

•  1*  4?      r  1  111  patentee    died, 

itance,  for  ever."  It  was  then  proved  that  the  patentee  was  leaving  two 
dead;  and  that  after  his  death,  on  the  2d  day  of  April,  1808,  JJ«^'  ^^^^i 
his  two  sons  and  heirs,  Hongost  and  David,  sold  the  premises  conveyed  the 
in  question  to  the  lessor  of  the  plaintiff,  and  gave  him  a  deed  '^^  £id*"th't 
accordingly,  which  was  duly  proved  and  recorded.  the  sale  ani  con- 

The  defendant  objected  to  the  plaintiff's  recovering,  on  the  yoJJ"*^/^^^ 
ground,  that  the  above  heirs  (being  Oneida  Indians  and  resid*  residing  in  the 
ing  with  the  Oneida  tribe)  were  aliens ;  and  therefore  could  *J*JJf^  ^^cmn^u 
not  take  by  descent,  which  objection  was  overruled.  But  the  accoHin^ioiL 
judge  decided,  that  a  deed  from  the  Indian  heirs  was  not  valid  i^^^ofTb^siSi^ 
m  this  case,  on  the  ground  that  Indians  are  prohibited  by  law  alienate  their 
from  selling  their  lands ;  and  the  plaintiff  was  nonsuited.  Ihe^^'ioDseit^of 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new  uie  legislature, 

trial.  •  **/  the  approba- 

tionof  the  snr 
vcyor-general. 

Cady,  for  plaintiff.     The  37th  article  of  the  constitution, (6)  i"") 
for  the  purpose  of  preserving  peace  and  amity  with  the  Indians 
within  the  state,  declares,  that  no  sales  or  purchases  from  them 

la)  Vid.  Jaekton  t.  Sharp^  14  Joknt.  R.  472.  Jaekson  t.  Browne  15  Johns.  R.  264* 
fie.  k^  Indiant  ▼.  Drum,  19  Johnt.  R.  127.  Jaehon  v.  CfpodeU,  StOJohiu.  R.  188.  S.C 
in  error,  90  Johns.  R.  693.  Lee  v.  Glover,  8  Cowm,  189.  See  also  Jofinson'e  Lessu  ▼. 
itLdosk,  8  WkeaL  M3.    ChmndUr  v.  Bdwn,  9  Johu.  R,  362. 

(&)  AH.  7.  sec.  12.  of  the  CmutiiuHon  of  1821. 
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NEW-YORK,  sIiaII  be  valid,  unless  made  under  the  authority,  and  nitli  the 

JJ^;^;jfJ^  consent  of  the  legislature. 

Jacksoh  The  act  passed  the  18th  MarcA,  1788,  {Greenleaf^s  edit.  vol. 

'^'  2.  p.  194.^  11  th  sess.  c.  85.f  is  founded  on  the  constitution,  and 

merely  adds  a  penalty  for  any  violation  of  the  constitution  in 

^\?n.™'  ^*^ is  respect.     The   act  of  the  4ih  Aprily   1801,   among   the 

t3A.k350.  I'^vi^d  laws,  24th  sess.  c.  1474  n^^^^ly  follows  the  con* 
stitutional  prohibition,  and  adds  a  penalty.  It  docs  not 
enlarge  or  extend  that  prohibition.  The  fnoners  of  the 
constitution  could  never  have  had  in  view  a  sale  by  an  in- 
dividual Indian,  who  was  a  free  holder.  The  preamble 
to  the  article  clearly  shows  that  they  contemplated  the  Indians 
as  tribes  or  nations,  with  whom  it  was  necessary  to  preserve 

[  *  292  ]  peace,  for  the  *safety  and  tranquillity  of  the  state.  The  acts  of 
the  legislature  relate  only  to  public  lands.  There  is  nothing 
in  the  constitution,  or  the  acts  of  the  legislature,  fairly  construed, 
that  incapacitates  an  Indian,  who  is  a  freeholder,  from  alien- 
ating his  lands. 
'\o'^'^^'  ^y  ^^^  ^^^  concerning  tenures,  (10th  sess.  c.  36.  s.  l.§) 
it  is  declared  lawful  for  every  freeholder  to  alienate  or 
dispose  of  his  lands  or  tenements,  at  his  pleasure.  The 
m  legislature    have    allowed   Indians    to  become    freeholders; 

and  by  issuing  patents  of  lands  to  them,  their  heirs  and  assigns, 
they  are,  by  the  very  terms  of  such  patents,  authorized  to  sell 
and  dispose  of  the  lands  granted  to  them. 

The  unrestrained  power  of  alienation  is  an  inseparable  inci- 
dent to  an  estate  in  fee  simple;  and  when  an  estate  once 
becomes  assignable,  it  for  ever  continues  assignable.  By  grant- 
ing an  estate  of  inheritance,  or  fee  simple,  to  this  Indian,  the 
legislature  have  given  him  the  power  to  sell. 

It  cannot  be   objected,  that   the  Indians   are   aliens,   for 

*J/9f*®''^*  by  the  act  of  the  28th  Ftbrumy,  1789,  (I2th  sess.  c.  42.|1 
Greenleaf'8  edit.  Laws^  vol.  2.  p.  5279.)  lands  held  by 
any  inhabitant  or  citizen  of  the  state,  since  the  7th  January, 
1770,  cannot  be  defeated  by  any  pretence  of  alienism;  nor 
can  any  plea  or  pretence  of  alienism  be  objected,  as  to  lands 
acquired  between  the  3d  September,  1783,  and  the  time  of 
passing  that  act.  Though  the  patent  was  issued  in  this  case 
in  1791,  it  can  make  no  diflerence,  as  all  lands  to  which  sol- 
diers who  have  died  were  entitled,  ar^  declared  to  have  been 
vested  in  them  in  1783. 

The  legislature,  by  their  act,  22d  sess.  c.  13.  granted  lands 
to  John  JDennte,  an  Indian,  and  took  a  mortgage  from  him. 

Gold,  contra.  1 .  Indians  cannot  take  lands  by  dcFcent.  No 
descent  can  be  cast,  but  on  persons  who  owe  allegiance.  If  u 
[  •  293  ]  denizen  in  England  purchased  lands,  to  *him  and  his  heirs,  yet 
his  heirs  could  not  inherit.  (7  Co,  6,  7.  Calvin's  case.)  Nor 
is  it,  as  Lord  Coke  observes,  climate  or  soil  that  makes  a  natu* 
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mm  born  subject,  but  allegiance  w[hd*obedienee ;  for  if  any  enemy  new^york, 
within  the  kingdom  have  possession  of  a  town  or  fort,  and  have  v^JJ^IllSJ?*^ 
issue  born,^such  issue  is  no  subject  of  the  king,  though  born      Jackson 
on  the  soil,  for  he  is  not  bom  under  his  allegiance  and  pro-       _.^- 
tection. 

The  treaty  of  peace  between  the  United  States  and  Great 
Britain,  which  allowed  British  subjects  to  hold  lands,  did  not 
permit  them  to  descend ;  and  this  defect  was  afterwards  sup- 
plied by  the  treaty  of  1794. 

**  Citizens,"  says  Vattel^  ( Vattel,  b.  1.  c.  19.  s.  212.)  "  are  the 
members  of  civil  society;  bound  to  this  society  by  certain 
duties,  and  subject  to  its  authority,  they  equally  participate  in 
its  advantages.^'  Are  these  Indians  citizens  or  subjects  of  this 
state  P  Do  they  owe  allegiance  or  obedience  ?  Can  the  state 
compel  them  to  bear  arms,  to  pay  taxes,  or  to  perform  any  other 
duties  of  a  citizen  ? 

Again,  how  are  these  lands  to  descend  ?  According  to  the 
law  of  descents  established  by  this  state,  or  according  to  the 
customs  and  usages  of  the  Indian  tribe  ? 

From  the  well  known  condition  of  the  Indians,  they  are  pre- 
sumed to  be  wholly  ignorant  of  our  laws  ;  they  are  inopes  conr 
siliiy  and  considered  as  wholly  incapable  of  contracting.  If  the 
tribes  or  nations,  acting  in  their  collective  capacity,  are  consid- 
ered as  incapable  of  selling  their  land,  without  the  consent  of 
the  legislature,  a  fortiori,  an  individual  must  be  regarded  as 
incompetent. 

The  act  of  the  4th  April,  1801,(34th  sess.  c.  147.)  (a)  speaks 
of  purchases  made  of  any  Indian  or  Indiam ;  thereby  clearly 
intending  to  prohibit  purchases  from  an  individual  as  well  as 
from  a  tribe. 

Because  an  Indian  is  a  freeholder,  it  does  not  follow  that  he 
has  a  right  to  convey.  Infants,  femes  covert,  or  persons  non 
compos  mentis,  may  be  freeholders ;  yet  they  are  incapable  of 
conveying  their  lands  while  under  such  legal  disability.  The 
right  of  transmitting  property  *by  descent  is  not  derived  from  [  ^ 
the  law  of  nature,  but  from  the  positive  and  arbitrary  laws  of 
civil  society,  {Cruisers  Dig.  Descent,  tit.  29.  c.  2.  s.  2.)  which 
are  variously  modified  in  different  states,  according  to  princi- 
ples of  public  policy  or  convenience.  The  act  of  the  28th  • 
February,  1789,  was  not  prospective ;  it  referred  only  to  past 
cases  * 

In  the  2l8t  section  of  the  act  of  the  4th  ApHl,  1801, f  ^f^^'^ 
the  lands  of  the  Brothertown  Indians  are  made  descendi- 
ble to  their  heirs,  according  to  our  law  of  descents; 
and  the  widow  of  a  deceased  Indian  is  declared  entitled 
to  remain  in  the  house  of  her  husband,  during  her  widow- 
hood ;  and  the  superintendents  are  to  assign  her  as  much 
land   as   they  may   think  necessary;    which  is    wholly    dif- 

(a)  Vid,  act  10  April,  1813,  sess.  36.  e.  29.   $  R,  S.  360. 
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NEW^YORK,  ferent  from  the  law  of  doi¥er  as  to  our  c  Uizens.     But  tkeaa 
>^r-/-^-  benefits  and  privileges  are  not  extended  to  any  other  tribe  of 
jAcxMir      Indians.     As  to  other  Indians,  no  person  can  purcj^se  or  take 
-^-  lands  from  them,  without  the  eonsent  of  the  legislature. 

Cadyj  in  reply.  The  ease  menttoned  fr(»n  Coke  is  diat  of 
the  issue  of  an  aiien  enemy.  But  Indians  born  in  our  country, 
and  who  have  fought  the  battles  of  our  reYolution,  stand  on  a 
different  ground. 

An  African  brought  into  this  country  and  sold  as  a  siave,  if 
he  is  afterwards  manumitted,  becomes  entitled  to  all  the  righte 
and  privileges  of  a  native  citizen,  and  may  hold  and  transmit 
lands.  Is  an  Indian  possessed  of  less  understanding  than  an 
Africani  On  what  principle  of  justice  or  reason  should  they 
be  considered  less  ^competent,  or  less  entitled  to  hold  and  trans- 
fer property? 

If  an  Indian  patentee  can  convey,  why  may  not  his  children, 
who  take  by  descent,  also  convey  i 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  It  is  stated 
in  the  case,  that  the  h^ra  of  the  Indian  patentee,  under  whom 
the  lessor  of  the  plaintiff  claims,  by  a  deed  of  the  2d  of  Aprily 
[  *  295  ]  1808,  are  Oneida  Indians,  and  residing  *with  the  Oneida  tribe. 
The  plaintiff  shows  the  deed  without  proving  the  consideration, 
or  showing  any  particular  legislative  sanction  for  the  convey- 
ance, and  the  question  is,  whether  the  deed  be  valid  in  law. 

It  is  a  fact  too  notorious  to  admit  of  discussion  or  to  require 
proof,  that  the  Oneida  Indians  still  reside  within  this  state,  as 
a  distinct  and  independent  tribe,  and  upon  lands  which  they 
have  never  alienated,  but  hold  and  enjoy  as  the  original  propri- 
etors of  the  soil.  Their  political  relation  to  this  state  is  pecu- 
liar, and  sui  generis.  If  they  are  not  alietis  in  every  sense, 
because  of  their  dependence  as  a  tribe,  and  their  right  to  pro- 
tection, they  cannot  be  considered  as  subjects  bom  under 
allegiance,  and  bound,  in  the  common  law  sense  of  the  term, 
to  all  its  duties.  But  this  is  a  question  which  I  do  not  wish  or 
mean  to  discuss,  and  I  have  only  alluded  to  the  condition  of 
the  OneidaSy  to  show  that  they  come  within  the  general  provis- 
ion in  our  constitution  and  laws,  relative  to  purchases  of  land 
from  the  Indians  within  this  state. 
t  CoTui,  art.  The  37th  article  of  the  constitutionf  declares  that  no 
purchase  or  contract  for  the  sale  of  lands  which  may  be 
made*  with  or  by  the  Indians  within  this  state  shall  be  valid, 
unless  made  under  the  authority  and  with  the  consent  of  the 
legislatuce. 

This  provision  has  been  generally  supposed,  and  perhaps 
correctly,  to  refer  to  purchases  from  the  Indians,  as  a  tribe  or 
community ;  for  Indians  ^nerally  hold  their  lands  in  common, 
and  do  not  know  of  individual  property  in  land.  But  the 
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legislature,  in  their  earliest  provision  on  the  subject  of  these  MEW-voRifc, 
Indian  purchases,  carry  their  prohibition  to  all  purchases  from     ^^^*  ^^^^ 
individual  Indians,  as  well  as  from  the  tribe ;  for  the  act  of  the  ^^^^IcSuotT^ 
1  Ith  sess.  c.  85;  (a)  declares  it  to  be  a  public  offence  to  pur*      ^^• 
chase  or  contract  for  the  sale  of  lands  within  this  state,  mth  ^^^' 

any  hndian  w  Indians  residing  within  the  limits  of  this  state. 
The  same  prohibition,  in  the  same  words,  was  included  ^'in  [*2961 
the  revised  laws  of  1801 ;  {Law^^  vol.  1.  p.  464.)  and  the  act  of 
1801  goes  further,  and  declares,  (sect.  2^)  (b)  that  no  person  shall 
maintain  an  action  on  any  contract,  against  any  Sioekbridge  or 
Brothertaum  Indian^  or  against  any  Lmian  residing  on  any  lands 
reserved  to  the  OneidOy  Onondaga  or  Cayuga  Indians.  If  no 
snit  will  lie  against  the  Indian  himself  on  such  contract,  it  is 
because  the  law  will  not  recognize  it  as  valid,  unless  made 
under  the  sanction  which  has  since  been  provided.  It  is  difB* 
cult  to  reconcile  this  provision  in  the  act,  with  the  validity  of 
the  deed  before  us.  The  various  regulations  in  the  act  of 
1801,  all  show  the  sense  of  the  legislature,  that  an  Indian,  in 
his  individual  capacity,  is,  in  a  great  degree,  inops  consiliif  and 
unfit  to  make  contracts,  unless  with  the  consent  and  under  the 
protection  of  a  civil  magistrate.  The  law  not  only  protects 
Indians  from  any  suit  upon  their  contracts,  but  it  declares  spe- 
dally,  that  all  alienations  of  land  by  the  Broihertown  and  iVeir- 
Stockbridge  Indians  are  void.  These  are  just  and  humane 
guards  against  the  imposition  and  frauds  which  that  unfortu- 
nate people  have  not  the  power  to  withstand. 

The  same  provisions  prevail  in  the  Spanish  colonies.  None 
of  the  Indians  within  the  Spanish  dominions  can  dispose  of 
their  real  property,  without  tlie  intervention  of  a  magistrate. 
But  the  act  of  the  32d  sess.  c.  63.f  relates  to  the  very  sub-  ♦ '  ^  ^•'^• 
ject  before  us.  It  provides  that  the  heirs  of  Indians,  to  '^' 
whom  lands  have  been  granted  by  this  state,  for  military 
services,  shall  bcj  and  are  made  capable  of  taking  ajnd  hold- 
ing any  such  lands  by  descent,  in  the  same  manner  as  if 
such  heirs  were  citizens  of  this  state,  at  the  death  of  their 
ancestors ;  and  that  every  conveyance,  thereafter  to  be  executed 
by  such  patentee,  or  his  heirs,  to  any  citizen  of  this  state,  for 
any  such  land,  shall  be  valid^  if  executed  with  the  approbation 
of  the  surveyor-general.  The  act  of  the  next,  or  33d  sess.  c. 
25«  contains  directions  for  the  surveyor-eeneral,  calculated  to 
secure  the  more  effectually,  justice  ^o  Uie  patentee  and  his  [  *  397  ] 
heirs;  and  there  is  a  proviso  in  each  of  these  acts,  that 
nothing  in  them  shall  be  construed  to  conform  or  affect  any 
prior  conveyance  from  such  patentee  or  his  heirs.  Such  con- 
veyances remain  as  if  those  acts  had  not  been  passed ;  aind 
from  the  construction  which  I  give  to  the  prior  acts  of  the  11th 
seesioB,  and  of  1801,  sifth  contracts  and  conveyances,  if  exe- 
ovted  by  Indians  residing  with  their  tribsy  were  absolutely  void. 

(a)  1  R.  S.  719. «.  11, 12.  {b)  VicL  Act  of  1813,  secU  S.    3  JR.  S.  350. 
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NEW-YORK,  The  case  is  within  the  letter,  and  certainly  within  the  spirit, 
Nov.  1810.  ^f  ii^g  geveral  statutes  on  this  subject.  These  statutes  ought 
to  be  construed  l.berally  for  this  pur|)ose.  The  principles  of 
public  policy,  a  sense  of  justice  and  humanity,  the  honor  of 
the  state,  and  the  conclusions  of  law,  require  us  to  consider 
such  contracts  as  made  with  persons  unfit  to  contract  wilhonl 
the  advice  of  disinterested  counsel.  I  allude  now  only  to  con- 
tracts made  with  individual  Indians,  and  not  to  purchases  made 
•from  the  tribe,  in  their  national  or  collective  capacity.  The 
nation,  by  its  chiefs  in  council,  is  to  be  presumed  competent 
to  judge  of  its  rights,  and  to  preserve  them ;  and  private  pur- 
chases from  the  nation  or  tribe  are  declared  void  upon  other 
grounds. 

The  motion  on  the  part  of  the  plaintiff  to  set  a^nde  the 
nonsuit  is,  therefore,  denied. 

Judgment  of  nonsuit. 


[  *  298  ]      *Cox  against  The  Trustees  of  Pearce,  an  absconding 

Debtor. 

takw^'^forS  ^  USSELLy  in  behalf  of  the  creditor,  moved  to  set  aside  the 
the  trastees  ap-  report  of  the  rcferces,  nominated  under  the  16th  section  of  the 
82°^  fo^  "  ac^  for  '■e'Jef  against  absconding  and  absent  debtors  :**  (24th 

lief  urainst  ab-  seSS.  C.  49.)    (o) 

ab«enrLbtora!       ^  •  Becausc  tncy  had  admitted  improper  evidence. 

may  be  read  in      2.  On  the  merits,  as  against  evidence. 

nkr^,  w>mi^      ^^^  referees  admitted  the  deposition  of  Joseph  Sears^  taken 

nated  under  the  before  them  in  August,  1809,  and  who  was  dead  at  the  time 

thTdeaUi  of  Um  **  ^^^  oflfercd  to  be  read  in  evidence,  at  the  hearing,  in  Decern^ 

witness,  though  icr,  1809. 

rofereesl^ui  the  Russett  read  Several  affidavits  to  show  that  the  report  of  the 
absence  of  the  referees  was  against  evidence,  but  it  is  unnecessary  to  detail 

creditors,  or  ex  ^t      r     ^ 
parte,  the  tnis-   •'"^  liiUUJ. 
tees  being  con- 

■S^nui*  of*biIth  -^^^^  ^"^  Schoonkoveny  contra,  contended  that  this  reference 
parties.  being  Voluntary,  though  under  the  statute,  the  court  could  not 

may  inquiie*?n^  ^ct  asido  the  report,  unless  for  corruption  or  misbehavior  of 
to  the  merits  of  the  referees. 

the  controversy, 
on    the    report 

of  the  referees ;      J%e  Court.    Wc  Will  hear  the  case  on  both  points. 

but  It  will    re- 

quire  a   strong         •*,■•*  -^ 

case  to  induce      Russell  citcd  FeokeU  Evid.  62.     3  Term  Rep.  707.     5  Term 
ibemto^seiaside  jj^^  3^3      j  M'Nally  ofi  Evid.  283. 300.    King  V.  Woodeodc, 
and  BATig  v.  Dinghy,  1  East,  373.     2  East,  54.  63. 

(a)  tR,  S.i6,  sec.  19,  H  scy. 
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He  observed  that  the  deposition  of  Sears  was  ex  parte ;  Cox  NEW-york, 
and  none  of  the  creditors  being  present.  He  objected  also,  yJ]J^Il;Jfi^ 
that  the  report  was  signed  by  two  of  the  referees  only.  Cox 

Foot  and  Schoonhoven  insisted  that  the  deposition  was  taken  Pear^b? 
by  the  trustees,  who  are  the  agents  of  both  ^parties,  under  the  [  *  299 1 
statute ;  that  every  examination  taken  and  authorized  by  law, 
whether  the  party  against  whom  it  is  to  operate  be  present  or 
not,  is  competent  evidence,  in  case  the  witness  dies.  (2  Stra. 
920.)  Thus  examinations  taken  on  a  coroner's  inquest  are 
allowed  to  befead  in  evidence,  if  the  witnesses  are  dead.  So 
the  ex  parte  deposition  of  the  mother  of  a  bastard  child,  in 
regard  to  its  putative  father,  is  admitted  in  evidence ;  these 
examinations  being  authorized  by  statute. 

Again,  this  being  a  reference  under  the  statute,  a  report  by 
two  of  the  referees  is  sufficient. 

Per  Curiam,  The  deposition  of  Joseph  Sears  was  taken  on 
the  16th  August,  1809 ;  and  when  it  was  offered  to  be  read 
before  the  referees,  in  December ,  1809,  he  was  dead.  This 
deposition  was  taken  by  the  trustees,  when  Sears  was  examined 
by  them  on  the  claim  of  Cox,  and  the  statute  says,  (Laws^  • 

rol.  1.  p.  240.t)  "  that  the  trustees,  or  any  two  of  them,  «*^^  '  ^ 
are  competent  to  settle  all  matters  and  accounts  between  13.  *  *^'  ' 
the  debtor  and  his  creditors,  and  to  examine  any  person 
OD  oath  concerning  the  same,  which  oath  may  be  admin* 
istered  by  any  of  the  said  trustees,  two  of  them  being 
*  present."  In  this  examination,  the  trustees  act  as  the  6fficial 
agentd  of  both  parties,  and  under  obligations,  official  and 
religious,  to  act  impartially.  A  deposition  taken  before 
them,  when  they  were  examining  the  witnesses,  ought  to  be 
read  afterwards,  upon  the  death  of  the  witness,  as  much 
as  a  deposition  taken  before  a  coroner's  inquest,  or  the  Ononn 
da^  commissioners,  and  it  ought  equally  to  be  admitted.  (2 
Johns.  Rep.  20.) 

On  the  merits  of  the  case,  there  is  not  sufficient  ground  to 
interfere  with  the  determination  of  the  referees.  The  referees 
are  stated  to  have  been  appointed  in  pursuance  of  the  act, 
which  is  perfectly  fair  and  impartial  between  the  creditor  and 
the  trustees.  The  act  says,  that  the  referees  *^  shall  finally 
settle  the  ^'controversy."  And  though  the  court  may  look  into  [  *  30^3  ] 
the  merits  of  the  controversy,  without  any  objection  to  the 
behavior  of  the  referees,  yet  they  certainly  will  require  a  pretty 
strong  case  before  they  interfere  and  set  aside  the  decision. 
From  the  testimony  of  Sears  and  of  Clows,  there  is  no  doubt 
but  that  the  demand  of  Cox  was  properly  rejected,  and  though 
the  credit  of  Cloivs  was  attacked,  it  was  also  defended,  and  it 
was  still  a  question  for  the  referees  how  hr  his  credit  was 
destroyed ;  and  if  it  had  been,  there  was  nothing  to  touch  the 
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NEW-YORK,  credit  of  Sean.    The  motion  to  set  aside  the  report  ought  to 
Nov.  18^0.     be  denied. 

Spencer,  J.,  not  having  heard  the  argument,  gave  no  opinion. 

Motion  denied. 


Jackson,  ex  dent.  Kellt  and  Oaklet,  against 

Belknap. 

iiy^on  ^of  ^'^  ^^  '*^*  August  term,  on  the  application  of  the  defend- 
a'^ljcfendalit  Tn  ant,  One  of  the  demises  in  the  plaintiff's  declaration  was 
cjecimeni,adc-  ordered  to  be  struck  out.     No  notice  or  copy  of  the  rule  was 

mise  IS  ordered  ,  ^i.         i    •    ^'^r  j      i        ^-         j    i-  j 

lo  be  struck  out  served  on  the  plamtitf ;  nor  was  any  new  declaration  delivered 
of  thcpiaintiffjs  by  jjim  :  but  the  cause  was  noticed  for  trial  at  the  last  Orcm^t 

Qccl&rstiOD    lie      «  '  o 

must   serve  a  circuit,  Under  the  title,  according  to  the  amendment  directed 

ii?e'*roi!^iOT^ihe  ^y  **^®  court.  At  the  trial,  the  plaintiff  was  nonsuited,  for  not 
amendmflii,  on  Confessing  lease,  entry  and  ouster. 

the        plaintiflf, 

[    301 1  ^Fisk,  for  the  defendant,  now  moved  to  set  aside  the  default. 

deemed'  an  He  Contended  that  one  of  the  demises  having  been  struck  out, 
actual  amend,  a  copy  of  the  amended  declaration  ought  to  have  been  served 
s£qucnt%rt>.  hy  thc^  plaintiff.  He  cited  2  Caines^  26.  Anonymous;  and 
ceedings  on  the  Holmes  V,  Lansings  I  Johns.  Casesy  248.  Where  the  declara- 
piaLii/rj  and  ^'^u  is  amended  after  plea,  the  defendant  is  entitled  to  an 
the  defendant,  imparlance,  and  may  plead  de  novo. 

without  a  new         *  ^    *^ 

copy     of     the 

declaration  be-  Cames^  contru.  The  8th  rule  of  April  term,  1796,  applies 
Urn,  must  enter  Only  to  amendments  made  by  a  plaintiff ;  and  all  the  decisions 
into  the  consem  under  that  rule  relate  to  amendments  made  by  plaintiffs,  not 
in  So  days'aAer  to  those  made  by  defendants.  Amendments  are  granted  on 
**"^fi^°^  **»«  payment  of  costs.  The  defendant  applied  to  strike  out  the 
the  rule  ISr^the  demise,  and  he  might  have  gone  to  the  clerk's  office  and  struck 
aroendmcnt,un-  out  the  couut.  At  least,  the  defendant  ought  to  have  entered 
ordered  by7he  &  Hile  for  the  amendment,  and  served  a  copy  on  the  plaintiff's 
<»'^M  and  the  attorney,  or  have  given  him  notice  of  it. 

ficient  to  author- 
ize ui   actual      p^r  Curiam.     The  practice  to  be  puisued  when  a  rule  for 

the  declaration  ^u  amendment  of  this  kind  is  obtained,  seems  not  to  be  well 
a"newonVhiTts  ^*^'®^*  ^^^  defendant,  in  the  case  before  us,  has  interposed 
itead^^whenever  uo  affidavit  of  merits.  The  practice  being  unsettled,  if  he  haa 
■eonf  ^^^^  ^^y  defence,  he  ought  to  beJlet  in.  We  think,  therefore,  that 
■ecessary.  (a)  ^^  proceedings  must  be  stayed  until  the  next  term,  to  give 
him  an  opportunity  of  presenting  such  an  affidavit,  if  any  can 

la)  Vid.  Jackson  v.  StiUs,  5  Cowen,  418. 
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DC  made.     But  in  cases  hereafter  arising,  the  practice  we  adopt  new-york, 
is,  that  the  defendant  must  serve  on  the  plaintiflT  a  certified     ^^-  '**^ 
copy  of  the  rule,  which  shall  be  deemed  an  actual  amendment.  ^"^^ 

of  the  declaration,  as  to  all  subsequent  [Proceedings  on  the 
part  of  the  plaintiff;  and  the  defendant,  without  being  enti- 
tled to  a  new  copy  of  the  declaration,  must  enter  into  the  cbn- 
^nt  rule,  and  plead  within  20  days  aifler  service  of  a  (certified  . 
copy  of  the  rule  for  amendment,  unless  otherwise  ordered  by 
the  court.  *This  rule  shall  be  deemed  sufficient  to  authorize  [  *  302  ] 
an  actual  amendn^ent  of  the  declaration  on  file,  or  to  file  a 
new  one  in  its  stead;  if  it  shall  at  any  time  become  neciessary. 

Motion  granted. 


Shotwell  against  Few. 

THIS  was  an  action  of  trover^  for  machinery,  tools,  wrought  Where  the 
and  unwrought  materials,  belonging  to  the  plaintiff,  a  block-  KT^cusfodJr''  of 

maker*  the     agent     of 

The  cause  was  tried  at  the  New-York  siiiings,  the  11th  pf  wlA**,5?^lo 
December,  1809,  before  Mr.  Justice  Yatei.  be  delivered  on 

In  1805,  the  plaintiff  sent  the  tools  and  machinery  and  5l*,byihed?rec^ 
materials,  with  an  overseer,  to  the  state-prison,  to  employ  the  tion  and  com- 
prisoners  to  work  in  making  blocks,  pursuant  to  an  agreement  ^  ibe^  inspect^ 
made  between  the  plaintiff,  and  the  inspectors  of  the  prison.  <J"»  'i  wa»  held 
The  defendant  was  one!of  the  inspectors.  bic  to  anTaciion 

The  articles  were  proved  to  be  the  property  of  the  plaintiff,  of /roner  for  ihe 

John  CooJce,  a  witness  foi;  t}ie  plaintiff,  tes^fied,  that  at  the  fdbyhlsauib^' 
trial  of  a  former  suit -brought  by  the  plaintiff,  agaii^st  Peter  H.  **y-  (*«) 
fVendaver,  the  agent  of  the  prison,  to  recover  the,  same  arti- 
cles, the  present  defendant  was  a  witness,  and  testified  that 
the  articles  in  question  had  been  detained  by  his  own  personal 
order,  and  not  as  an  act  of  the  board  of  inspectors,  and  the 
plaintiff  on  that  trial  was  nonsuited.  ' 

A  deniand  was  made  of  the  articles  at  the  prison,  of  the 
clerk,  in  the  absence  of  the  agqnt,  and  it  was  answered,  tliat 
the  articles  were  detained  by  order  pf  the  inspectors,  on  ac- 
count of  a  debt  due  from  the  plaintiff. 

*Wendov€r,  the  agent,  testifi^,  that  he  understood  firom  the  [  *  303  ] 
defendant,  that  he  had,  as  one  of  the  inspectors,  directed  the 
clerk  not  to  deliver  the  articles  to  the  plaintiff  when  they  were 
demanded ;  and  that  the  goods  were  detained  by  order  of  the 
inspectors,  and  that  the  defendant  gave  the  order  as  inspector ; 
but  no  entry  of  such  order  appeared  to  have  been  made  in  the 
minutes  of  the  board  of  inspectors.    The  witness  said,. that  in 

(a)  Vid.  Brittol  v.  Burt,  et  aoU  supra,  SSi." 
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ifEW-TORK,  regard  to  matters  of  minor  importance,  he  observed  the  direc- 
Nov.  1810.  ij^^g  ^f  ^  single  inspector;  but  that  in  regard  to  the  delivery 
of  the  articles  in  question,  he  should  not  have  obeyed  the 
directions  of  a  single  inspector.  The  agreement  between  the 
plaintiff  and  the  inspectors  was  verbal.  The  plaintiff  was  to 
furnish  the  raw  materials,  and  allow  40  cents  per  day  for  the 
labor  of  each  convict,  for  which  a  credit  was  to  be  given  ;  and 
that  when  the  articles  were  demanded,  there  was  about  500 
dollars  due  firom  the  plaintiff  to  the  prison. 

A  motion  was  made  for  a  nonsuit,  and  the  judge  was  of 
opinion,  that  the  property  came  into  the  prison  under  a  con- 
tract between  the  plaintiff  and  the  inspectors,  and  that  one 
inspector  could  not  order  it  to  be  delivered ;  that  the  plaintiff 
ought  to  have  sought  his  remedy  on  the  contract,  or  against 
the  proper  parties.  The  plcdntin  then  offered  to  proceed  for 
the  tools  and  machinery  detained ;  but  the  judge,  being  of 
opinion  that  thev  also  were  within  the  contract,  directed  the 
plaintiff  to  be  called,  and  he  was  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

HopJcinSy  for  the  plaintiff.  Here  was  no  right  of  /ten,  in  this 
case,  on  the  part  of  the  inspectors.  lAens  are  allowed  in  re- 
gard to  certain  trades,  or  certain  officers  or  agents,  where  the 
work  is  done  not  solely  on  the  credit  of  the  employer.  Gen- 
eral Kens  are  for  the  convenience  of  trade,  and,  being  founded 
r  *  304  ]  on  custom  only,  are  taken  ^strictly.  Particular  liens  have  been 
allowed,  in  regard  to  particular  trades  only,  and  are  not  to  be 
extended.  The  courts  in  England  have  unwillingly  extended 
the  doctrine  in  one  or  two  instances. 

But  where  there  is  a  special  agreement,  there  can  be  no 
riffht  to  retain.  (Butter ^  45.  Sayer,  S24.)  And,  especially, 
where  a  credit  is  given,  there  can  be  no  lien ;  for  it  expressly 
excludes  the  idea  that  the  party  looks  to  the  property  as  his 
security. 

Where  goods  come  into  the  hands  of  a  person  by  contract, 
and  are  detained  by  wrong,  trover  will  lie;  and  in  tort  or 
trespass,  he  who  commands  the  tort  or  trespass  to  be  c(»nmit- 
ted,  is  liable  as  the  principal  tortfeasor.  Here  the  goods  were 
detained  by  the  authority  and  command  of  the  defendant 

Admitting  that  the  materials  might  be  detained,  the  plain- 
tiff has,  unquestionably,  a  right  to  his  tools  and  machmery. 
There  can  be  no  pretence  on  the  part  of  the  defendant  for 
detaining  them. 

Cowdry  and  Sandford^  contra.  1.  The  contract  under  which 
the  pluntiff  sent  the  articles  to  the  state-prison,  was  made  by 
the  inspectors  as  a  body,  and  not  with  the  defendant.  The 
goods  were  never  in  the  private  possession  of  the  defendant, 
who,  as  an  individual,  had  no  control  over  them.  The 
S26 


OF  THE  STATE  OF  NEW- YORK.  804 

inspectors  cannot  be  made  liable  in  their  individual  capacity.  NEW-YORK, 

The  tnstitution,  by  the  act  of  the  3d  April,  1801,  (24th  sess.  JI^^ 

e.  121.)  is  placed  under  the  management  and  control  of  the 

inspectors,  who  must  be  liable,  in  effect,  as  a  corporation,  for 

the  acts  of  the  board  of  inspectors.     But  by  the  12th  section 

of  a  subsequent  act,  passed  10th  Aprilj  1805,  (28th  sess.  c. 

135.)  all  contracts  and  dealings  with  the  institution  are  to  be 

transacted  in  the  name  of  the  agent,  and  by  the  name  of  agent 

of  the  state-prison,  &c.,  he  and  his  successors  in  office  are 

made  capable  of  suing  and  being  sued,  in  *all  matters  and       [*305J 

causes  concerning  the  prison.     This  action,  therefore,  will  not 

lie  against  the  defendant. 

2.  But  there  is  no  evidence  of  a  conversion  by  the  defendant. 
No  actual  conversion  is  pretended.  A  constructive  conversion 
arises  from  a  demand  and  refusal.  No  demand  was  ever  made 
of  the  defendant ;  nor  was  there  any  refusal  on  his  part.  The 
defendant  had  ho  Jegal  right  or  authority  to  deliver  the  goods, 
unless  there  had  been  an  order  of  the  board  of  inspectors  to 
that  effect.  If,  then,  he  could  not  lawfully  comply  with  a 
demand,  his  refusal  would  be  la\f^ful,  and  so  no  evidence  of  a 
conversion.  A  mere  non-delivery  of  goods  is  not  a  conversion. 
(4  Etp.  Cases  J  157.)  A  demand  must4>e  made  on  the  party 
or  his  authorized  agent.  Wendover  was  the  agent  of  the  insti- 
tution, not  of  any  single  inspector.  But  the  demand  was  never 
made  of  the  agent,  but  only  of  the  clerk  of  the  agent  The 
plaintiff  must  prove  that  the  goods  came  to  the  possession  of 
the  defendant ;  or,  if  delivered  to  his  servant,  that  they  came 
to  his  possession  in  the  course  of  business.  (2  Ld.  Raym.  92. 
BuU.  N.  P.  44.) 

The  proper  remedy  is  on  the  contract.  Where  there  is  an 
omission  to  deliver,  it  not  being  in  the  power  of  the  party  to 
deliver,  the  action  should  be  on  the  contract.  (5  Burr.  2825.) 

HopJcins,  in  reply.  The  plaintiff  did  b'ring  his  action  against 
the  agent,  and,  on  the  evidence  of  the  present  defendant, 
he  was  nonsuited.  He  could  not  sue  the  inspectors,  for 
they  are  not  responsible  as  a  corporation ;  but  if  they  were  a 
corporation,  they  have  done  no  corporate  act  to  render  them 
liable.  Besides,  the  statute  speaks  only  of  contracts ;  it  has 
no  reference  to  torts.  The  institution,  jium  a  corporation, 
have  committed  no  tort. 

The  only  remedy,  therefore,  lefl  to  the  plaintiff,  was  a  suit 
against  the  defendant,  by  whose  authority  and  ^command  the       [*306] 
goods  were  detained,  and  who  is  liable  as  a  tortfeasor. 

Per  Curiam.  The  defendant  exercised  authority  and  do- 
minion, in  the  detention  of  the  goods ;  and  the  detention  of 
them  must  be  considered  as  his  act.  He  clearly  had  no  right 
to  detain,  or  direct  the  clerk  to  detain,  the  tools  and  machinery; 
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NEW-YORK,  for  they  were  not  comprehended  in  the  contract.   The  nonsnil 
^^^^a^J^}^  ought,  therefiMre^  to  be  set  aside,  and  a  new  trial  granted. 

Motion  granted. 


Mercer  against  Satre,  impleaded  with  Toler. 

^^^fJ  S?  THIS  was  an  action  of  a$sumpiit.  The  capia$  ad  reBpanJen- 
defendant,  aAer  uum  was  returnable  the  10th  of  Attgutty  1807.  The  declaraUon 
tt*  tiM  evidence  contained  seven  counts.  The  first  count  was  on  a  promissory 
bTibecMwe.uid  note,  dated  the  14th  February ,  1806,  for  164  doHars  and  44 
while  ^^pjl^i  cents,  payable  six  months  after  date.  The  other  counts  were 
wcreaddrettin^  for  goods  sold,*&c.,  the  usual  mcviey  counts,  and  an  tfuumii 
eTveied^'  new  ^^^P^^^^^^^-  The  defendant  pleaded  non  a$tuimpHty  and  pay- 
and     material  mcnt,  with  notice  of  8  set-off. 

hl**^iid^to  '^^^  ^^^  ^^  *"^  ^^  ^^^  New-TorJc  titdngiy  the  13th  of 
produce;  bat  December,  1809,  before  Mr.*  Justice  Yates.  It  is  unnecessary 
the  jud^,.arH  ^Q  gtate  all  the  facts  proved  at  the  trial. 
no  discretion,  After  the  evidence  was  closed,  and  after  the  defendant's 
ir'*^eM'*'tbl  ^^"'*^'  ^^^  summed  up  to  the  jury,  and  white  the  plaintiff's 
piainUflTs  coon-  counscI  Were  addressing  the  jury,  the  counsel  for  the  defendant 
lelit'^whkh^^bS^  informed  the  judge,  that  he  had  just  discovered,  from  the  in- 
ing  Wtued,  a  spcction  of  a  paper  in  the  possession  of  one  of  the  plaintiff's 
fwrn-dT*  for  ^e  witnesscs,  who  had  been  examined,  that  the  money  due  on  a 
plaintiff* J  it  was  note  of  TVioftias  Burdell,  for  3,000  dollars,  and  which  the  plain- 
[  *  307  ]  tiff  contended  ^comprehended  the  sum  due  for  the.  goods  of  the 
iMridf  ^  ^  plaintiff  sold  by  Sayre  and  T\>hr,  and  for  which  the  present 
creSon  to  admit  suit  wos  btought,  was  uot,  in  fact,  received  by  the  assignees  of 
ihc  evidence;  Sayre  and  Tafler,  until  December j  1807,  after  the  commence- 
ou^t  to  tove  nient  of  the  suit ;  and  asked  permission  to  give  the  paper,  or 
o^n  roc«»ved,  evidence  of  that  fact,  to  the  jury ;  but  the  judge  thought  he 
wasentUJedtoa  could  not  admit  the  evidence,  unless  the  plaintiff's  counsel 
«ew  trial,  (a)     would  conscnt ;  which  being  refused,  the  evidence  was  rejected, 

and  the  jury  fbund  a  verdict  for  the  plaintiff,  for  742  dollars 

and  77  cents,  being  the  balance  due  on  the  account  of  the 

plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

trial. 

Baldwin,  for  the  defendants.  The  evidence  offered  was 
material ;  for  the  suit  was  brought  in  Aiigusi,  1807,  to  recover 
the  balance  of  a  consignment  of  goods  from  the  plaintiff  to  the 
defendants,  and  for  wnich  thiey  took  the  note  of  BvrdeU;  and 
the  money,  as  would  have  been  proved,  was  not  received  by 
the  defendants  until  long  kfter  the  comoA^ncement  of  the  suit, 

(a)  Ace.  Jackwn  v.  T^Ulmtu^e,  4  Comem,  450. 
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so  that  the  plaintiff  haxl  no  cause  of  action,  at  the  time  the  suit  nlw-york, 
was  brougR.  .  ...JJ^I:^!^^ 

The  judge  had  a  discretion  to  admit  the  evidence,  under  the    Wkitdoter 
peculiar  circumstances  of  the  case.    It  was  decided,  in  Byron  .^>^  Hikto». 
V.  Alexander,  (2  Joluis.  Cos.  318.)  that  the  judge  had  such  a    hogeboon; 
discretion  in  a  similar  case.     And  it  is  on  the  ground  of  a  re- 
fusal of  the  judge  to  exercise  that  discretion,  that  we  apply  for 
a  new  trial. 


D.  B*  OgdeUy  contra.  It  was  not  necessary  for  the  plaintiff 
to  show  that  the  money  had  actually  come  into  the  hands  of 
the  defendants,  in  order  to  maintain  his  action  for  money  had 
and  received.  {Dovg.  132.  2  Esp.  Cases,  511.)  The  defend- 
ants, having  assigned  the  note  for  a  valuable  consideration, 
were  immediately  liable  for  the  amount  to  the  plaintiff.  It  was 
so  much  money  received  to  his  use.  Whether  the  ^assignee 
received  the  money  before  or  after  the  commencement  of 
the  suit,  cannot  affect  the  plaintiff's  right  of  action.  The 
evidence,  therefore,  if  admitted,  would  not  have  prevented 
a  recovery. 


Per  Curiam.  The  evidence  oflfered  was  material,  inasmuch 
as  it  went  to  destroy  any  presumption  that  the  money  was 
actually  received  by  the  defendant  at  the  time  the  action  was 
brought.  The  judge,  under  the  (circumstances  of  the  case,  had 
a  discretion  to  admit  the  evidence ;  and  it  ought,  in  soun.d  dis^ 
cretion,  to  have  been  received*  ^V'e  think,  therefore,  that  the 
defendants  are  entitled  to  a  new  trial,  with  costs  to  abide  the 
event  of  the  suit. 

Motion  granted. 


[*3081 


Wenoover  and  Hinton  against  Hogeboom  and  others 

THIS  was  an  action  of  assumpsit^  for  sails,  cbc,  furnished  by.  ^  re^iar  b  n 
the  plaintiffs,  who  are  sailmakers^  oa  the  6tii  December^  1806,  ^nuJ  u>'tra^ 
for  a  vessel  called  the  Convention^  owned  by  the  d^fenda^ts.  f^r  the  pn>p<^7 
The  sails  were  furnished  by  the  plaintiffs,  on  the  order  of  A.  ibe^^^^^^^smi 
Vosburghy  the  master.  The  ordinary  term  of  credit  was  three  bydelnrefy^iike 
months.     It  appeared,  from  the  custom-house  books^.that  the  tS!{a) 

of  the  vessel  in  1604,  and  there  was  -P*!]* 


defendants  were  owners 


aw  of  the 
Uiuted  Statu, 
requiring  the  re* 

E'ster  to-  be  uuerted  in  the  bill  of  tale^  oo  eveiy  tfansibr  of  a  vessel,  afiects  onl/  its  character  and  privi* 
ges  as  an  American  vessel,  {b) 

{a)  Ace.  Leonard  v.  MmHi^&nf  15  Jofau,  JL  29S.    TTiom  v.  ftidtt,  7  Cifwen,  G97.    And  see  ITiis- 
Urt  V.  ae9Uf  8  JohntJR,  159.    Bu|  see  Ths  Sm  Jo—  J^tMano,  2  CraUit.  9GB. 

U\  Vi4.  fiharp  v.  UniUd  B».  Co.  14  Jo/ms.  H.  SOI.     WaUon  v.  PetmimaH,  1  Maaan,  306 
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V, 
Ho«XBOOM. 

[*309] 


NEW-YORK,  no  change  of  the  register,  or  any  record  of  a  transfer  of  the 

Nor.  1810.  property  by  them,  until  in  the  autumn  of  1807. 
"^^Z^^^Tek  yoiburgh  purchased  the  vessel  of  the  defendants,  in  1805, 
and  HiKTox  ^and  the  vessel  was  delivered  to  him  previous  to  the  sale  of  the 
'sails,  by  the  plaintiffs.  By  an  agreement  between  the  defend- 
ants and  Vosburghj  at  the  time  of  the  sale  of  the  vessel  to  him, 
the  purchase-money  was  to  be  ''^paid  in  instalments,  at  different 
periods,  and  a  formal  bill  of  sale  was  not  to  be  executed  and 
delivered  until  the  payments  were  completed  ;  but  the  vessel 
was  to  be  delivered  immediately  to  Vosburgh;  and  was,  in  fact, 
delivered  to  him,  at  the  time  of  the  sale,  for  his  sole  and  exclu- 
sive benefit,  and  he  afterwards  kept  possession,  and  received 
all  the  freight  and  earnings  of  the  vessel,  to  his  own  use.  The 
consideration-money  was  afterwards  paid,  according  to  tb^ 
agreement ;  but  the  bill  of  sale  was  not  executed  until  in  the 
autumn  of  1807,  when  Vosburgh,  having  sold  the  vessel  to  one 
Gibbs,  applied  to  the  defendants,  and  obtained  a  regular  bill 
of  sale  from  them  to  him ;  and  he  executed  another  bill  of  sale 
to  GU>b$. 

It  appeared  that  the  plaintiff  sold  the  sails  on  a  credit  of  9 
months  ;  and  after  the  expiration  of  the  time,  frequently  applied 
to  Vosburgh  for  payment,  prior  to  bringing  the  present  action. 
Vosburgh  represented  the  vessel  as  his  own,  and  obtained  an 
extension  of  credit,  on  stating  his  inability  to  pay  in  a  shorter 
time. 

Under  the  direction  of  the  judge,  a  verdict  was  found  for  the 
defendants. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 


J*.  T.  Irvingf  for  the  plaintiff,  contended,  that,  as  no  bill  of 
sale  was  to  be  executed  until  the  money  was  paid,  it  was  not 
intended  that  the  property  should  pass,  until  the  payment 
If  the  property  was  to  revert  in  case  of  the  non-payment  at  the 
time  stipulated,  then  it  cannot  be  said,  that  it  was  transferred 
by  the  delivery.  As  a  vessel,  if  sold  without  a  regular  bill  of 
sale,  reciting  the  register,  loses  the  privilege  of  an  American 
vessel,  in  regard  to  duties,  it  is  not  to  be  presumed  that  Vos- 
burgh could  consent  to  purchase  without  a  bill  of  sale.  It  was 
a  mere  contract  for  a  future  sale.  He  said,  that  the  case  *of 
Murgatroyd  v.  Crawford  (3  Dallas,  491.)  was  in  point. 

Van  Buren  and  T.  A.  Emmet  insisted,  that  there  was  a  com 
plete  transfer  of  the  property,  by  the  contract  and  delivery ;  that 
a  bill  of  sale  is  not  essential,  by  the  law  of  the  United  States,  to 
the  transfer  of  the  property  in  the  vessel,  but  the  same  passes 
by  delivery.  The  law  merely  requires  the  register  to  be  in-* 
serted  in  the  bill  of  sale,  in  order  to  entitle  the  vessel  to  the 
privileges  of  an  American  ship;  but  this  law 'applies  only  to 
registered  vessels.  Coasting  or  licensed  vessels  pass  by  de-* 
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livery,  like  any  other  chattel ;  and  the  Convention  was  a  coast-  new-^ork 
ing  vessel.     There  was  an  absolute  sale  and  delivery  in  this     ^°^'  ^^^^' 
case. 

But  admitting  the  defendants  were  owners,  there  is  sufficient 
evidence  to  show  that  the  credit  was  given  exclusively  to  Vos- 
fnirgh ;  (i  Stra.  816.  1  Term  Rep.  108.)  and  it  was  necessary 
for  the  plaintiff  to  prove,  that  Vosburgh  was  the  agent  of  the 
defendants ;  that  the  relationship  of  master  and  owners  sub- 
sisted between  them  ;  (8  Ecut,  10.)  or  that  he  had  authority  to 
bind  them. 

The  case  of  Murgatroyd  v.  Crawford  was,  afterwards,  over- 
ruled, in  the  case  of  Dimcanson  v.  MClure^  (4  Dallas^  314.) 
and  in  Murgatroyd  v.  MClure^  (4  Dallas^  ^^?*}  which  related 
to  the  same  ship. 

Per  Curiam.  The  defendants  are  not  liable.  The  property 
in  the  vessel  was  not  in  the  defendants,  when  the  plaintiffs 
sold  the  sails  to  the  master.  They  had  ceased  to  be  owners. 
The  credit  was  given  to  the  master.  The  motion  must^  there- 
fore be  denied. 

Motion  denied. 


*ScHEMERHORN  and  others  against  Loines  and  others.      [*  3H  ] 


THIS  was  an  action  of  assumpsit^  brought  to  recover  the 
price  of  certain  articles  of  ship  chandlery,  supplied  by  the 
plaintiffs,  as  ship  chandlers,  in  May,  1806,  for  the  ship  Eleanor. 
The  cause  was  tried  before  Mr.  Justice  Yates^  at  the  Neuj--  York 
sittings,  in  December,  1809. 

The  goods  were  furnished  by  the  plaintiffs  for  the  use  of  the 
ship,  between  the  16th  and  27th  May,  1806,  and  were  delivered 
to  Benjamin  Ltrd,  the  master,  and  one  of  the  defendants.  The 
articles  were  ordered,  for  the  use  of  the  ship,  by  George  Toum- 
send,  since  deceased.  The  articles  were  charged  in  the  books 
of  the  plaintiffs  to  the  debit  of  the  "  ship  Eleanor,  Mr.  George 
Townsend  and  owners,"  No  time  of  payment  was  mentioned, 
but  the  usual  credit  on  such  goods  is  six  months.  The  de- 
fendants, Richard  Loines,  James  Loines  and  Benjamin  Lord, 
and  George  Tovmsend,  were  the  owners  of  the  ship,  at  the 
time  the  articles  were  supplied  by  the  plaintiffs. 


Where  a  Mr 
son  tuppiied 
•tores  to  a  ship, 
of  which  there 
were  several 
owners,  on  the 
order  of  one  of 
them,  who  acted 
as  snip's  hus- 
band, and  took 
his  note  in  pay- 
ment,  and  gave 
a  receipt  in  full, 
it  was  held  to 
be  no  discharge 
of  the  otmr 
owners,  espe- 
cially, as  it  did 
not  appear  that 
the  plaintiff 
knew,  at  the 
time,  that  there 
were  other 
owners,  (a) 
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310.  WWi^rby  V.  Mann,  11  Johns.  R.  518.  Arnold  v.  Camp,  12  Mru,  A.  409.  Bur^ 
ditk  y.  Grem.  15  Johm.  R.  S47.  Porter  v.  Talccit.  1  Cowen,  359.  Rat/mond  v.  Mtr^ 
chant,  3  Cowen,  147.  Rew  v.  Barber,  3  Cawm,  271.  Woodcock  v.  Bennet,  1  Cowen, 
71 1.  Hujrhet  V.  Wherier,  8  Cowm,  77.  iVcic-  York  State  Bank  ▼.  Fletcher,  6  Hendell, 
85.  O/coet  V.  Rathhone,  5  Wendell,  490.  Jone$  v.  SoiM^e,  6  Wendell,  668.  Van 
Ostrand  v.  Reed,  1  WendeU,  42*.     Clark  v.  Finney,  6  Cotoen,  ftSTJ. 
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ai  J  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  The  plaintifis,  on  the  20th  October y  1806,  took  Trom  George 
^Jj|I[;Jf^^  TotDtuendy  who  was  the  ship^s  husband,  his  promissory  note, 
payable  in  90  days,  for  the  amount  of  the  account,  and  gave 
him  the  following  receipt  ^^  Ntv^Yorkj  October  20,  1806, 
received  of  Mr.  George  Toumsend  his  note  of  this  date  at  ninety 
days,  for  two  hundred  and  thirty-two  dollars  thirty-two  cents, 
in  full  for  supplies  of  ship  Eleanor. ^^ 

Toumsend  died  the  2d  December ^  1806,  and  continued  to 
pay  his  notes  until  the  time  of  his  death ;  but  his  estate  after- 
wards proved  to  be  insolvent  The  clerk  of  the  plaintiffs 
testified,  that  when  he  delivered  the  goods,  and  when  the  note 
was  taken  from  Townsend^  and  the  receipt  given,  he  did  not 
know  that  either  of  the  present  defendants  was  owner  or  inter- 
[  *  312  ]  ested  in  the  ship,  and  *that  he  did  not  believe  that  the  plaintiffs 
had  any  knowledge  of  that  fact,  at  that  time ;  but  were  referred 
to  the  defendants  as  part  owners,  by  the  administrator  of 
Town$endy  some  time  after  his  decease.  It  was  proved  that 
the  ship  Eleanor y  in  May  16,  1806,  was  advertised  in  the 
gazette,  for  Liverpool^  for  freight  or  passage,  and  application  was 
requested  to  be  made  to  Capt.  Lord^  on  board,  or  to  /.  tf  R. 
lA>{nes,  or  to  George  Totonsend ;  and  this  gazette  was  regularly 
taken  at  the  store  of  the  plaintiffs,  during  the  year  1806 ;  but 
it  was  not  proved  that  either  of  the  plaintiffs  had  actually  seen 
or  read  the  advertisement. 

A  verdict  was  taken  for  the  plaintiffs,  by  consent,  subject  U> 
the  opinion  of  the  court,  on  a  case  in  which  the  above  facts 
were  stated. 

S.  Jonesy  jun.,  for  the  plaintiffs.  The  defendants  were 
owners  of  the  ship  at  the  time  the  supplies  were  furnished, 
and  must  be  liable,  unless  the  plaintiffs  have  done  some  act  to 
discharge  them. 

The  taking  the  note  of  Tovmsendy  who  was  a  part  owner 
and  ship^s  husband,  and  giving  him  a  receipt  in  full,  is  no 
payment  or  discharge  of  the  original  debt.  {Tobey  v.  Barber ^ 
6  Johns.  Rep*  68.) 

The  giving  a  further  credit  of  90  days,  beyond  the  usual 
term,  can  have  no  other  effect  than  to  enlarge  the  time  of 
payment,  as  it  respects  the  parties  liable  in  the  first  instance. 
The  plaintiffs  have  shown,  as  far  as  it  was  possible,  that  when 
they  took  the  note,  they  did  not  know  that  there  were  other 
owners. 

WelU^  contra.  The  original  liability  of  the  defendants,  as 
part  owners  of  the  vessel,  is  not  denied ;  but  we  contend  that 
the  plaintiffs,  by  their  own  act,  have  discharged  them.  The 
entry  in  the  books  of  the  plaintiffs  shows  that  they  were  aware 
of  there  being  other  owners ;  and  the  advertisement  and  public 
notoriety  of  the  fact,  repels  any  inference  of  want  of  knowledge 
on  their  part 
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If  they  did  not  mean  to  look  to  Tovmsend  alone,  why  *did  NEW- YORK 
they  not  inquire  of  him,  at  the  time,  as  to  the  other  owners  ?  ^**^*  ^^^^' 
The  plaintiffs  took  the  note  in  foil  payment  for'the  goods ;  and 
meaning  to  take  the  risk  of  its  payment.  The  extension  of 
the  tenri  of  credit  also  shows  this  intention.  If  this  had  been 
the  note  of  a  stranger  or  third  person,  it  would  be  considered 
as  gfvikig  a  new  credit,  and  a  discharge  of  the  original  debtors ; 
and '  Tbwruend^  in  this  transa6tioh,  may  be  considered  as  a 
third  person.  Again,  the  rights  of  the  defeiidan'ts  are  affected 
by  the  credit  giren  to  Tovmsend ;  for  if  they  had  been  called 
on  for  payment  at  the  end  of  the  six  months,  Tovmsend  would 
have  paid  his  proportion ;  but  the  loss,  as  it  resj^cts  htm,  has 
been  occasioned  by  the  act  of  the  plaintifls. 

JimeSy  in  reply,  observed,  that  in  Reed  v.  White  and  others^ 
(5  E^.  Cos.  122.)  a  nisi  prius  case,  before  Lord  Mlenborough 
and  a  special  jury,  it  was  decided  that  if  a  person  supplies 
stores  to  a  ship  owned  by  several  persons,  and  takes  in  pay- 
ment the  bill  of  the  ship's  husband  and  part  owner,  and  settles 
with  him  alone,  and  afterwards  renews  the  bill,' he' discharges 
the  other  owners ;  but  in  that  case  the  other  owners,  being 
ignorant  of  the  dealings  between  the  plaintiff  and  the  ship's 
husband,  had  suffered  him  to  receive  large  sums  of  money  as 
freight,  which  they  would  otherwise  have  detained ;  and  the 
renewal  of  the  bill  shoWed  clearly  the  intehtbn  of  the  plaintiff 
to  adopt  him  as  the  single  debtor. 

Fer  Curiam,  The  defendants  were  liable  as  owners,  and 
the  [flaintiffs  have  done  nothing  to  discharge  them.  The  taking 
of  the  note  of  Townsend,  and  giving  a  receipt  in  full,  is  no 
extinguishment  of  the  original  debt,  unless  the  note  wias  paid. 
There  is  no  evidence  that  the  plaintiffs  knew  that  the  other 
defendants  were  part  owners.  The  case  of  Reed  v.  White 
proceeds  on  the  ground  that  the  plaintiff  had  taken  the  ship's 
nusband  ^exclusively  for  his  debtor,  knowing  there  were  other 
owners,  and  after  a  settlement  of  accounts  between  them  and 
the  ship's  husband. 

The  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs,  (a) 

(a)  See  the  case  of  MuJUUm  '▼.  Wkitloek,  1  Cowen,  290.  which  was  in  all 
nspeets  similar  to  the  present,  and  was  similarly  decided. 
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NEW.rORK, 

Nov.  1810. 

Turn  PxoPLB 
y. 

HUNPHRXT. 


The  People  against  Humphrey. 


for  "JStSS^      THE  prisoner  was  indicted  and  tried,  at  the  last  Oyer  and 
meraconfeMion  Terminer  in  Ulster  county,  for  bigamy. 

^A^  £ffi^Jl      The  marriage  of  the  defendant  with  A.  S.  on  the  Ist  rf 
evidence  of  the  August  last,  was  duly  proved.    It  was  also  proved  that  a  short 
hai ibera^nrasl  ^™®  afterwards,  a  person  calling  herself  Elizabeth  Humphrey^ 
be    proof    of  and  the  wife  of  the  prisoner,  appeared  before  a  justice  of  the 
Lctjii)'"**  "*  peace,  and  charged  him  with  the  offence  of  bigamy.    On  his 
examination  before  the  magistrate,  the  prisoner  voluntarily 
acknowledged  that  Elizabeth^  who  was  then  present,  was  bis 
wife,  and  that  they  had  been  married  about  four  years  before. 
The  counsel  for  the  prisoner  objected,  that  the  evidence  of  the 
confession  of  the  prisoner  of  his  first  marriage  was  not  sufficient 
proof  of  a  marriage  in  fact ;  but  the  objection  was  overruled, 
and  the  prisoner  was  convicted.    The  judgment  having  been 
suspended,  he  was  now  brought  up  on  habeas  corpus ;  and  the 
question  raised  for  the  consideration  of  the  court  was,  whether 
the  prisoner  could  be  convicted  of  bigamy,  on  his  own  confes- 
sion out  of  court,  without  any  other  evidence  whatever  of  a 
marriage  in  fact. 

Sudam,  for  the  prisoner.     He  cited  1  Easfs  P.  C.  470. 

HopJcinsy  contra. 

Per  Curiam.  In  Morris  v.  MUler^  (4  Burr.  2056.^  Lord 
Mansfield  held,  that  in  prosecutions  for  bigamy^  as  well  as  in 
1^315]  actions  *for  critn.  con.  a  marriage  in  fact  must  be  proved ;  and 
the  same  rule  was  recognized  in  Birt  v.  Barlow y  {Doug.  171.) 
The  mere  confession  of  the  party  b  not  sufficient  evidence* 
The  prisoner  must  be  discharged. 

Prisoner  discharged. 

{a)  Vid.  FtnUm  v.  Reed,  4  Joftfw .  R.  51 
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Johnston  against  The   Columbian   Insuranc]^       Johk»toh 

Company.  cot.i5..0D. 

THIS  was  an  action  on  an  open  policy  of  insurance  on  Where  the  pre- 
cargo,  from  New-York  to  Martinique.  The  policy  was  dated  ""•JSiMt'^ 
the  25th  of  3f ay,  1807.  The  plaintiff  abandoned  on  the  5th  ion  on  a  policy 
October,  1807,  for  a  total  loss,  by  perils  of  the  sea.    The  ^    i^™^* 


submitted 

declaration,^sides  a  count  on  the  policy  for  a  total  loss,  con-  by  the  bsoren 
tained  the  usual  money  counts.  The  defendants  pleaded  the  wh^'*^teyibe 
general  issue,  and  paid  into  court  1,400  dollars,  under  the  amount  of  loss; 
common  rule,  upon  the  whole  declaration.  c!M3uig!y*pSd- 

The  cause  was  tried  at  the  New^YorJc  sittings,  in  April,  into  court;  it 
1810,  before  Mr.  Justice  Sj^encer.  ^S'o^Ihe^i 

The  vessel  sailed  on  the  voyage  with  a  cargo  belonging  to  or  the  insurers 
different  shippers,  besides  the  plaintiff.    The  preliminary  proofs  wfficimicy  ^ 
which  were  admitted  were  a  protest  made  at  Martimque,  an  the  proofs,  in 
invoice  of  the  cargo  belonging  to  the  plaintiff,  who  was  the  iJl^ce.^'Jl)  " 
master  of  the  vessel,  together  with  the  original  bills  of  parcels  Payment     of 
for  the  goods,  mentioned  in  the  invoice ;  a  survey  of  the  goods,  !2!C^fuak«crae 
at  Martinique,  and  an  authenticated  account  of  the  sales  at  of  action  as  stau 
auction  of  the  goods  described  in  the  invoice,  being  seven  ^l^  ^eci^^ 
boxes  of  muslins ;  all  of  which  were  exhibited  at  the  tfial.  tion.  {b) 
From  the  survey,  &c.,  it  appeared  that  the  goods  were  dam- 
aged by  sea-water,  and  the  damage  was  estimated  at  25  per 
cent. ;  and  they  were  sold  at  public  auction,  for  whom  it  might 
concern,  by  order  of  the  "  tribunal  of  the  first  instance,"  at 
Martinique* 

*John  Ferrers,  a  witness  for  the  plaintiff,  testified,  that  he  [  *  316  ] 
is  agent  for  the  defendants,  for  the  purpose  of  stating  and 
adjusting  claims  against  them  for  losses ;  and  that  the  papers 
exhibited  as^preliminarv  proofs,  with  others,  were  submitted  to 
him  for  the  purpose  of  estimating  the  loss ;  and  tliat  he  made 
a  calculation  according  to  the  survey  of  25  per  cent,  loss  on 
the  original  invoice,  and  delivered  his  estimate  with  the  papers 
to  the  defendants ;  and  that  the  statement  was  made  for  the 
purpose  of  ascertaining  tKe  amount  to  be  brought  into  court ; 
and  the  money  accordingly  paid  into  court  was  a  little  more, 
in  order  to  cover  any  miscieJcuIation. 

Under  the  direction  of  the  judge,  a  verdict  was  found  for 
the  plaintiff  for  a  total  loss ;  the  amount  to  be  ascertained  by 
persons  appointed  by  the  court. 

(a)  What  prdtminaiy  proofs  are  sufficient,  and  by  whom  and  how  they  may  be  waived. 
Barker  v.  PKea&x  Ais.  Co,  8  Johm,  R,  307.  Vote  v.  RoHtuoH,'9  Johns.  R,  19t.  Lcno- 
rtmte  v.  Ocean  hu.  Co.  11  Johns.  R.  S41.  Francis  v.  OceaH''tns,  Co.  6  Cowen,  40i. 
8.  C.  in  error,  2  WendeU,  64.  See  also  as  to  preliminary  proofs  in  fire  insurance, 
Dawes  v.  North  River  bu.  Co.  7  Cowen,  461.  NorUm  v.  Rens.  and  SaraUfga  ins.  Co. 
7  Cowen  f  646. 

\k)  Vid.  BpaMing  ^   Vandereook,  2  Wendeil,  431. 
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NEW-YORK,  Wellsy  for  the  plaintifT,  contended,  that  the  preliminary  proofs 
^J^^^^l^^a^  of  interest  and  loss  were  sufficient.  The  protest,  survey^  and 
JoBVfToir  other  papers  were  referred  by  the  defendants  to  Mr.  Ftrrerty 
their  agent,  for  his  examination  and  opinion,  and  he  must  have 
ascertained  the  interest  of  the  plaintiff,  the  loss,  and  the  amount 
of  that  loss.  The  defendants  adopted  the  result  of  this  inquiry. 
They  have  adopted  the  acts  of  their  agent,  and  must  be  bound 
by  them.  They  have  admitted  that  the  plaintiff  had  an  insura- 
ble interest  to  the  amount  subscribed  to  the  policy,  and  that 
there  was  a  loss  by  the  perils  of  the  sea. 

Again,  a  payment  of  money  into  court,  generally,  on  all  the 
counts  in  the  declaration,  is  an  admission  of  the  cause  of  action, 
as  stated  in  the  declaration,  and  the  only  question  is  as  to  the 
amount  of  damages.  He  cited  5  Burr.  2640^  1  Term  Bep. 
464.  2  Term  Bep.  275.  4  TermBep.  579.  2  East,  128.  2  Bos. 
fy  Pull.  550.  1  CampheWs  N.  P.  557.  Pedke's  Law  of  Ev. 
202,  203.  (215.) 

C.  J.  Bogert  and  S.  JoneSj  junior,  contra.  The  only  evidence 
[  *  317  ]  of  the  interest  is  the  invoice  and  bills  of  parcels.  *There  is 
no  proof  that  the  goods  were  actually  shipped. 

Again,  there  is  no  evidence  as  to  the  cause  of  the  damage ; 
whether  in  consequence  of  bad  stowage  or  not ;  whether  the 
goods  were  damaged  before  they  were  shipped,  or  by  being 
put  on  deck.  The  survey  merely  states  that  there  was  a  loss 
of  at  least  25  per  cent. ;  and  there  is  no  evidence  of  a  greater 
loss.  Strict  proof  is  required  of  a  technical  total  loss.  A  sale 
at  auction  is  not  a  criterion  of  the  damage. 

If  the  plaintiff  relies  on  the  adjustment  of  Mr.  Ferrersy  he 
must  be  concluded  by  it,  and  cannot  claim  beyond  the  amount 
stated.  But  an  adjustment  is  not  conclusive.  [Herbert  v. 
Champion,  1  Ccmpb.  N.  P.  134.) 

As  to  the  effect  of  paying  money  into  court,  the  English 
courts  appear  to  have  gone  as  far  as  to  say  that  it  admits  the 
cause  of  action  ;  but  distinguished  men  in  England  have 
thought  otherwise.  Lord  Ch.  J.  Eyre,  in  the  case  of  Gutie- 
ridge  v.  Smith,  (2  H.  Black.  374.)  held,  that  afler  the  pay- 
ment of  money  into  court,  there  might  be  a  nonsuit,  judgment 
as  in  case  of  a  nonsuit,  demurrer  to  evidence,  a  plea  puis  dar* 
rein  continttaticej  in  short,  that  the  cause  goes  on  substantially 
in  the  same  manner  as  if  no  money  had  been  paid  at  all.  In 
Bucker  and  another,  v.  Palsgrave,  (1  Camph.  N.  P.  557.  1 
Taunton^s  Bep.  419.)  Sir  James  Mansfield  said  be  remembered 
the  time  when  paying  money  into  court  was  not  an  admission 
of  any  thing.  Payment  of  money  into  court,  as  for  a  partial 
loss,  does  not  admit  a  total  loss.  The  true  rule  undoubtedly 
is,  that  therefTect  of  a  payment  into  court  is  only  to  strike  so 
much  out  of  the  declaration  ;  it  admits  only  that  the  plainti£f 
is  entitled  to  the  amount  paid  into  court ;  but  if  he  claims 
more,  he  must  proceed  and  prove  every  thing  precisely  in  the 
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tame  manner  as  if  no  money  had  been  paid  in.     Our  courts  NEW-YORK 
have  not  adopted  the  rule  contended  for  by  the  other  side,  and  ^J|J^]llLjfJ^ 
are  at  liberty  to  lay  down  such  a  rule  as  may  be  reasonable       datis 
and  convenient  ^  ^• 

GlI«IJIT. 

^.Hoffmany  in  reply,  observed^  that  the  preliminary  proofs  [*318] 
were  amply  sufficient^  and  were  supported  by  the  evidence  at 
the  trial.  The  goods  were  necessarily  sold  at  auctipn,  accord- 
ing to  the  mode  of  proceeding  at  Martiniqtie,  It  is  the  univer- 
sal  practice  to  sell  damaged  goods  at  auction,  for  the  benefit 
of  whoever  it  may  concern.  It  is  the  constant  practice  in  the 
port  o{ New-Tark  for  the  wardens  to  sell  at  auction  all  goods 
which  are  damaged  to  the  amount  of  five  per  cent. 

Unless  objected  to  at  the  time»  the  acts  of  Mr,  Ferrers^  the 
agent  ofthe  defendants,  are  conclusive.    (1  Cainesy  444.) 

Per  Curiam.  The  proof  of  interest  and  loss  were  sufficient, 
in  the  first  instance,  to  entitle  the  plaintiiT  to  recover.  This  is 
admitted  by  the  act  of  the  agent  of  the  defendants^  which  is 
binding  on  them ;  and  the;  payment  of  the  money  into  court 
was  an  admission  of  the  cause  of  action,  as  alleged  in  the 
declaration.    The  plaintifi*  is,  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Davis  against  Gillet  and  another. 

THIS  was  a  suit  on  a  recognizance  of  bail,  taken  in  a  cause.  Where  baU  in  a 
in  the  Court  of  Common  Pleas  of  Rensselaer  county.  ^^„''  pieJ**re" 

A  motion  was  made  to  set  aside  the  proceedings,  on  the  move  oat  ofthe 
ground,  that  the  suit  ought  to  have  been  brought  in  the  Court  Ji°^'/„'  ^  ^; 
of  Common  Pleas,  where  the  original  suit  was  carried  on.     (6  cognizance  may 

Tern  iiep.  365.)  ,„        ,       .        ^^^l  ' 

The  bail  had  removed  out  of  the  county  of  Rensselaer  into 
another  county. 


m 
this  court,  (a) 


Per  OurioM.  The  act  for  the  relief  of  special  bail,  (24  sess. 
c.  186.)  (i)  requires  the  scire  facias  on  recognizance  ^against  [  *3i9] 
bail  to  DC  served  personally,  unless  the  party  shall  have  removed 
out  of  the  state.  As  the  bail  had  removed  from  the  county  of 
Rensselaer y  he  could  not  be  sued 'in  the  Common  Pleas.  The 
suit  must,  therefore,  of  necessity,  be  brought  in  this  court. 

Motion  denied. 

(^  VH.  HatweU  ▼.  Bates,  9  Johm,  R.  SO.    Qardmer  Y.  Bmrhmn,  12  Johns,  R,  459. 
0mrtus  V.  AfCarty,  13  Johu,  R.  424. 

i»)2ie.£r.383.8ec.85.    Id.  BOO,  tee.  23, 
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^  V.  Richmond  against  Roberts. 

•  • 

Whw|jM|«<^  THE  defendant  in  this  cause  was  taken  on  a  ca.  so.  by  the 
feiKbuiTui  exG-  sherifT  of  Co/ttm£ta,  at  the  Buit  of  Alexander  Pope,  and  com- 
ctttion,  Ml  1m  mitted  to  the  custody  of  the  plaintiff  as  gaoler.  The  plaintiff 
hiiDaboMi,with  took  a  bond,  payable  in  ten  days,  and  a  warrant  of  attorney  to 
a  warrani  of  lo-  confess  judgment  thereon,  for  the  amount  of  the  ea.  #a.,  together 
imowit  of  the  with  10  dollars,  for  additional  costs  and  charges  of  the  plain* 
^ii*^  •^**  tiff.  At  the  end  of  the  ten  days,  judgment  was  confessed  and 
^  cMiit^t  entered  up  on  the  bond.  A  motion  was  now  made  to  set  aside 
uide  ibe  judj-  ^^  judfinnent  and  warrant  ofattomey. 

meat      eotered  jo  j 

up  on  the  bond 

and  Um  warrant  p^f.  Curiam.  The  judgment  and  warrant  of  attorney  must 
foft  ihe^y  to  be  set  aside.  To  tolerate  a  practice,  for  a  sheriff  or  gaoler  to 
•eck  hi*  remedy  i^ke  Kjudement  bond  from  a  prisoner  charged  in  execution,  for 

by  an  action  on«  n    i  •!  ■         i  i   ^^  l 

the  bond, so  that  too  amouut  of  the  cxccution,  and  such  other  charges  as  the 
**Triit*'tSfhrmi  sJ^^'iff  <>*"  gaoler  may  think  proper  to  demand,  would  lead  to 
seifo^any  del  the  greatest  abuse  and  oppression.  Such  bonds,  at  least, 
'''mcibe^ioc^  ^^S^^  ^^  ^  open  to  every  inquiry  and  defence  at  law.  We 
abond,ukenbv  are  inclined  to\hink,  that  such  bonds  are  against  the  statute, 
asberiflTorgaol-  ^g  beiuff  taken  for  ease  and  favor,  and  by  color  of  oMce;  but  on 

er,  u  not  afauut     ..  P  ,  •'.  ••«! 

the  statute,  as  this  pomt  We  do  not  mean  to  give  an  opinion,  or  to  conclude 
and^ravor  IwS  ^^^  porty ;  but  merely  set  aside  the  judgment  and  warrant  or 
by  color  of  of-  attorney,  and  leave  the  plaintiff,  if  he  pleases,  to  prosecut/;  the 
ficef  Qum.    bond  at  law. 

Motion  granted. 

(a)  Vid.  Lace  v.  Palmer,  ei  not,  Mipra,  159. 


[•320]  *RicHARDS  against  Brown. 

diffiJ2h'*arS2  ."^HE  counsel  for  the  parties  not  agreeing,  on  making  up  a 
in  makiug^upl  feigned  issuc,  directed  in  the -cause,  at  the  last  term,  a  question 
{^^  h"ihi  ^^^i  whether  it  was  to  be  settled  by  the  court,  or  a  judge  at 
eourt,  it  must  his  chambers. 

be  settled  before 

oham^*^  TaOmadge^  for  the  plaintiff. 

jMiinro,  contra. 

Fer  Curiam.    If  any  difficulty  arises  between  the  parties, 
as  to  the  feigned  issue,  it  must  be  settled  before  a  judge  or 
commissioner. 
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Nov.  1810. 

Parker  against  Hoot.  ^^'famowT' 

V. 

THE  defendant  moved  for  judgment,  as  in  case  of  nonsuit, 
A>r  not  bringing  the  cause  to  trial  at  the  last  Albany  circuit.        The  court  wL 

®     ®  *^  not  take  notice 

of  ajMiro/ agree* 

Sherwoodj  contra,  read  an  affidavit,  stating,  that  the  attor-  »«"*  between 
iieys  had  entered  into  a  parol  agreement  to  change  the  venue  ^to^?nii*^g 
ta  the  cause:  which  was  the  reason  that  it  was  not  brought  on  ^  .*  <^*^  ,^ 

.  .   1  '        .   .      .1  ^.  ®  trial  at  thecir 

«o  trial,  pursuant  to  the  notice.  cwl  (a) 

Fer  Curiam.  We  cannot  take  notice  of  parol  agreements 
of  attorneys,  even  with  respect  to  bringing  a  cause  to  trial  at 
die  circuit  The  motion  is  granted  ;  but  with  leave  to  stipu- 
bte.  on  payment  of  the  costs  of  this  application. 

{«)  OritwoU  ▼.  LenortMctf  1  Jthm,  R.  507.    Contra,  in  the  Court  of  Errors.  Cham 
A  Umm r.FUeh,tCimt.x, f45. 
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IN  FEBRUAUT  TERM,  1811,  IN  THE  THIRTT-FIFTB  TEAR  Or  OUR 

INDEPENDENCE. 


\*  On  the  fint  day  of  Fehraary,  Matthias  B.  Mildreth,  Esq.  was  appoinUnl 
attorney  general,  in  the  place  of  Abraham  Vav  Vkchtbi!,  Eaq. 


Jerome  against  Whitney. 

^  A  note  to  pay 
•ixty  dollars,  in        m^-wxrt  /•  •         rr»t         it 

neat  catUt,  »  THIS  was  an  action  of  assumpsit.  The  declaration  con- 
UrtbT^Saujic*  ^^*"®^  ^wo  counts.  1.  For  that  whereas  the  defendant,  on  the 
and  the  con-  9th  November^  1803,  at,  &c.,  in  consideration  that  the  plaintiff 
be^staied  "alwl  would  then  and  there  sell  and  convey  to  the  defendant,  a  cer- 
shown.  But  the  tain  piece  or  parcel  of  land,  situate,  &c.,  made  a  certain  instru- 

rw<itperf"'^in  "^^"^  ^^  "^^®  ^^  Writing,  subscribed,  &c.,  bearing  date  the 
such  a  note,  is  Same  day  and  year  aforesaid,  and  delivered  the  same  instru- 
Senceof^co'nl  ^^^^ '"  Writing  to  the  plaintiff,  and  thereby,  for  value  received, 
sideraition,  and  promised  to  pay  the  plaintiff  sixty  dollars  with  interest,  to  be 
wfficwnt  tocast  pj^j  jj^  ^^^^  cattlc,  in  one  year  from  the  date,  at  cash  price, 

1^  d  f  d  ^^''  ®"^  ^'^®  plaintiff  averred,  that  he  did  then  and  there  ♦sell 
ant,  the  bundcii  R^d  convcy  to  the  defendant,  a  certain  lot  or  piece  of  land, 
of  proving  that  situate,  &c.,  by  virtue  whereof,  and  by  force  of  the  statute  in 
con^der^on."^  such  cose  made  and  provided,  the  defendant  became  liable  to 
?«l*y^  P^^jn-  pay,  &c.,  and  being  so  liable,  did,  afterwards,  on,  &c.,  at,  &c., 

ration  on  sur'. 

a  note,  instead  of  statlnr  generally  that  it  was  given  for  value  received,  sets  forth  specially  in  "what  th« 
value  received  consisted,  he  is  bound  to  prove  the  particular  value  according  to  the  averment,  and  the 
genera]  acknowledgment  of  value  in  the  note  is  not  sufficient  to  support  the  declaration,  {a) 

U)  Vid.  8axtonv,JohnMon,  10  Johru.  R,  418.      Whlrad  v.  Petritf  4  Wendell,  575.     HitgheM  ▼. 
WhieUr,  8  Cowcn,  77.    DougUua  v.  Wilkeaon,  6  Wendell,  637 
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undertake  and  promise,  &c.  2.  The  second  count  was  for 
money  had  and  receiTed  to  the  use  of  the  pJaintiff.  The  de- 
fendant pleaded  nan  a$8umpnt. 

The  cause  was  tried  at  ihe ^Onondaga  circuit,  on  the  9th 
Juncy  1810,  before  the  chief  justice. 

The  plaintiff  gave  in  evidence  a  note,  as  follows :  "  For 
value  received,  I  promise  to  pay  Chauncey  Jerome^  sixty  dol- 
lars, with  interest,  to  be  paid  in  neat  cattle,  in  one  year  from 
this  date,  at  cash  price.  Witness  my  hand  at  AureKtu,  Novemr 
ber  9,  160^.  Jimatkati  Whitney.''  The  counsel  for  the  de- 
fendant moved  for  a  nonsuit,  unless  the  plaintiff  proved  the 
consideration  set  forth  in  his  declaration,  and  the  averment,  as 
to  the  same  consideration,  there  stated  ;  but  the  objection  was 
overruled  by  the  chief  justice^  who  decided,  that  the  words 
"  value  received,"  in  the  note,  were  prima  facie  evidence  of 
the  consideration,  and  cast  the  burden  of  proof  on  the  defend- 
ants to  disprove  it ;  and,  thereupon,  the  jury,  under  his  direc- 
tion, found  a  verdict  for  the  plaintiff,  for  84  dollars  and  45 
cents. 

Rodntan^  for  the  defenaant.  I  rely  on  the  case  of  Laming 
V.  M*lSnip,  (3  Caines's  Rep.  206.)  It  was  there  decided, 
after  a  consideration  of  all  the  cases,  that  where  two  good  con- 
siderations are  stated  in  a  written  contract,  both  must  be 
proved  as  laid,  though  the  promise  express  to  be  for  ^^  value 
received^'  The  doctrine  is  laid  down  in  Hughes  v.  Hughes^ 
(7  TefTn  Rep.  350.  note  a*  1  Catnyn  an  Contracts,  10  to  13. 
Chiity  on  Bills^  12.  62.)  that  a  parol  promise,  though  in  writ- 
ing, is  not  valid,  unless  the  consideration  be  proved.  The 
words  "  value  received"  do  not,  of  themselves,  import  a  con- 
sideration, but  it  must  be  averred  and  proved. 

*Cadyj  contra.  In  JaclcsoUy  ex  dem.  Hudson,  v.  Alexander, 
(3  Johns.  Rep.  484.)  the  court  decided,  that  the  words  "  value 
received,"  in  a  deed,  imported  a  sufficient  consideration  ;  and 
the  chief  justice,  in  taking  notice  of  the  case  of  Lansing  v. 
M^KUlip,  observed,  that  it  was  determined  on  the  ground,  that 
the  words  '^  value  received"  imported  a  consideration  ;  though 
two  of  the  judges  intimated  an  opinion,  that  they  did  not  dis- 
pense with  the  necessity  of  averring  and  proving  a  considera- 
tion. If,  then,  these  words  import  a  sufficient  consideration 
in  a  deed,  there  is  no  good  reason  why  they  should  not  have 
the  same  effect  in  a  simple  contract. 

Again,  the  plaintiff  was  entitled  to  offer  the  note  in  evi- 
dence, under  the  money  count.  (2  Johns.  Rep.  235.)  This 
gets  rid  of  the  objection,  as  to  the  necessity  of  proving  the 
special  consideration  laid  in  the  first  count. 

Per    Curiam.      This  is   not  a  promissory  note  under  the 

statute,  for  it  is  payable  in  '^  neat  cattle/'  and  it  therefore  re- 
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quired  a  consideration  to  be  stated,  either  by  showing  the  ac 
knowledgment  of  one  upon  the  face  of  the  note,  or  otherwise 
by  particularly  averring  it,  as  in  a  declaration  upon  a  special 
agreement.  The  note  is  expressed  to  be  given  for  value  re- 
cetvedy  and  the  question  is,  whether  that  is  not  evidence,  prima 
facie^  of  a  consideration.  Whatever  might  have  been  the  true 
import  of  the  decision  in  Lansing  v.  M^KUlipy  (3  Caines,  286.) 
in  respect  to  this  question,  is  not  now  very  material,  for  since 
the  case  of  Jackton  v.  Alexander^  (3  Johns.  Rep.  484.)  the 
court  cannot  consistently  say,  that  the  acknowledgment  of 
value  received  is  not  evidence  of  consideration  in  a  note,  as 
well  as  in  a  deed.  It  is  sufficient  to  cast  upon  the  defendant 
the  burden  of  proving  that  there  was  no  consideration.  This 
rule  is  reasonable  and  convenient.  Notes  payable  in  specific 
chattels  are  very  common,  and  to  compel  the  plaintiffs,  in 
every  instance,  notwithstanding  the  note  is  expressed  to  *be 
for  value  received,  to  prove  the  true  and  identical  considera- 
tion at  large,  is  imposing  upon  him  a  great  and  unnecessary 
hardship.  The  confession  of  value  by  the  maker  of  the  note 
ought  to  be  sufficient  in  the  first  instance. 

Had  the  plaintiff,  in  this  case,  declared  upon  the  note, 
stating  it  to  nave  been  given  for  value  received,  and  had  not 
set  forth  a  special  and  particular  consideration,  the  production 
and  proof  of  the  note  would  have  been  sufficient  to  have  put 
the  defendant  upon  his  defence.  But  having  specified  in  what 
that  value  consisted,  he  was  bound  to  prove  the  averment  as 
laid.  A  particular  value  charged  was  materially  different  from 
value  in  general;  and  so  it  was  lately  held,  in  England,  in 
Knill  V.  fvittiatns^  (10  Easty  431.)  On  this  ground  the  verdict 
must  be  set  aside  for  misdirection,  and  a  new  trial  awarded, 
with  costs  to  abide  the  event ;  but  the  plaintiff  is  at  liberty  to 
amend  his  declaration,  by  striking  out  the  special  considera- 
tion set  forth. 

New  trial  granted. 
242 


OF  THE  STATE  OP  NEW-YORK.  394 

ALBANY, 
Feb.  1811. 


Ketletas  against  Fleet. 

THIS  was  an  action  on  the  case,  to  recover  the  price  of  4  The  owner© 
negro  boy  sold  by  the  plaintiff  to  the  defendant.  *The  cause  [  *  325  ] 
was  tried  at  the  JVet^lrbrfc  sittings,  in  May,  1808,  before  Mr.  ^uen**  promts^ 

Justice  Van  Ness.  to  manumit  rach 

The  plea  was  the  general  issue,  with  notice  that  the  de-*f*^'^^^^ 
fendant  would  give  in  evidence  that  the  plaintiff,  on  the  1st  UoooVhisraith- 
o{  Marchy  1804,  agreed  and  promised  to  make  the  boy  free  in  SiSir*^^'" 
eight  years,  from  the  8th  of  April,  1804,  and  that,  at  the  time  thM  was  held  iJ 
of  the  sale,  he  had  no  right  to  transfer  the  boy  for  a  longer  ^nianum^ 
period  than  eight  years  ;  and  that,  as  soon  as  the  deception,  obiigatorjr  on 
in  selling  the  boy  for  life,  was  discovered,  the  boy  was  returned  ^  whlSi''  *ihe 
to  the  plaintiff,  and  the  contract  of  sale  rescinded.  slave      might 

At  the  trial,  the  plaintiff  proved  the  sale  as  stated  in  1806,  ^^^^l^l^^l 
for  the  price  of  250  dollars,  and  the  delivery  of  the  negro  to  of  the  condi- 
the  defendant ;  and  that  the  negro  was  for  some  time  after-  *'°AftJj^  giving 
wards  in  the  employment  of  the  defendant.  such  a  written 

The  defendant  offered  in  evidence  a  writing,  under  the  ^m  TJfe^ 
hand  and  seal  of  the  plaintiff,  dated  the  1st  of  March,  1804,  to  the  custody  of 
stating  that  he  did  promise  and  agree  to  give  his  boy  Tom  5,J**iiJiiS?lSHi 
free  in  eight  years,  from  the  1st  dnj  of  April,  1804,  upon  con-  the  siave^aiMo- 
dition  that  Tom  conducted  himself  as  an  industrious,  honest  ISif'^ue ;  i^d 
and  faithful  servant,  during  that  period.  This  writing  was  the  vendee, 
objected  to,  but  admitted  and  proved.  It  was  also  proved,  i^folSed^iTSe 
that  the  negro  left  it  in  the  hands  of  a  third  person,  for  safe  time  of  ih'e  sate. 
keeping.  The  defence  was,  that  the  defendant  had  no  ^*^jlS^ 
knowledge  of  this  contract,  and  that  it  was  fraudulently  con-  his  freedom  in 
cealed  from  him.  The  plaintiff  objected  to  this  defence,  but  SS^nofluIowof 
it  was  admitted.  The  defendant  provied,  that  eight  or  ten  thetori^/encov- 
days  after  the  sale,  he  went  to  the  house  of  the  plaintiff  to  de-  SITiaief  when 
liver  back  the  negro,  on  account  of  that  contract,  and  to  pay  he  rouimed  the 
wages  for  the  time  he  had  the  boy.  The  fact  of  this  tender  tSldor  ud  1!^ 
was  admitted  by  the  plaintiff.  It  was  further  proved,  on  the  scinded  the  con- 
part  of  the  defendant,  that  he  was  informed  of  the  existence  Sn  VriS^t  ^y 
of  the  writing  by  the  person  with  whom  it  had  been  deposited,  ^  ven*>r  to 
about  eight  or  ten  days  after  the  sale,  and  that  the  plaintiff  had  ^h^^^ey^^i 
applied  for  *the  instrument,  stating  that  the  boy  was  sold,  and  r  *  ^qq  i 
that  tlic  instrument  was  of  no  consequence.  was  held  that 

the  vendee  be- 
ing ignorant  of 

the  exislenee  of  the  writUn  covenant,  at  the  time  of  the  sale,  the  concealment  was  a  firaud,  and  vacated  the 

contract. 
If  a  man  sells  a  different  interest  from  that  which  he  pretends^  and  especially  if  the  contract  is  founded 

in  ignorance  and  fraud,  the  purchaser  of  the  chattd  may  return  it  to  the  vendor,  if  he  does  so  immediately 

aiier  the  discovery  of  tne  imposition,  and  thereby  rescwd  the  contract. 


(a)  What  will  amount  to  a  maarnnlssion  f  A  —mu  that  It  cannot  be  by  pnrol.  WdU  v.  Zms,  9  Jokiu.  tL  144. 
Mmar  ^  A)m  JIficM,  14  JMau.  iC  9M.  i^lry  v.  Otm^,  19  Mm*.  JK.  SS,  Tnmgtlfl  v.  Bjftn^  5  OnpM«  4M 
But  see  BmJtk  v  A|f  ,  1  Onpsa,  1S7. 
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The  plaintiff,  on  the  other  hand,  proved  that  the  defendanti 
before  the  sale,  said  to  the  hoj  that  he  must  be  a  good  boy,  as 
the  plaintiff  had  agreed  to  liberate  him  at  the  expiration  of 
eiffht  years.  The  plaintiff  and  defendant  lived  near  each 
other.  The  defendant  said,  the  day  before  the  sale,  that  if  he 
bought  the  boy,  he  wanted  him  for  life»  and  he  would  not 
make  any  promise  to  liberate  him,  as  the  plaintiff  had  done. 
The  defendant  lived  in  the  family  of  the  plaintiff  at  the  time 
the  contract  vrith  the  boy  was  executed;  and  the  contract 
^as  frequently  talked  of  in  the  fiimily,  and  well  known  to 
them  all. 

The  plaintiff  further  offered  to  prove  that  the  negro  had 
broken  the  condition  in  the  contract,  but  this  evidence  was 
rejected. 

The  defendant  then  proved  that  S50  dollars  was  the  fiill 
value  of  the  slave,  and  that  he  bought  the  boy  as  a  slave. 

Tlie  plaintiff  proved  that  the  .defendant  admitted  that  he 
knew,  before  the  sale,  that  the  plaintiff  had  engaged  to  manu* 
mit  the  boy  at  the  expiration  of  eight  years ;  but  that  he  <Ud 
not  know  of  the  writing. 

The  judge  charged  Uie  jury,  that  if  the  defendant  knew  that 
the  plaintiff  had  agreed  to  give  the  boy  free  in  eight  years,  yet 
if  he  did  not  know  of  the  writing,  they  ought  to  find  for  the 
defendant ;  and  the  jury  found  accordingly. 

A  motion  was  made  for  a  new  trial,  on  the  following 
grounds : — 

1.  That  the  writing  was  not  obligatory. 

2.  That,  as  the  sale  had  been  carried  into  execution,  the 
defendant  could  not  set  off  the  pretended  fraud  against  the 
price. 

3.  That  the  defendant  had  notice  of  the  contract  at  or 
beforQ  the  sale. 

*4.  That  the  plaintiff  ought  to  have  been  permitted  to  show 
the  condition  broken. 


P.  W.  Radcliff^  for  the  plaintiff.  1.  The  paper  given  by 
the  plaintiff,  and  relied  on  by  the  defendant,  was  a  mere  dec- 
laration of  intention,  and  not  obligatory  on  the  plaintiff.  It 
does  not  purport  to  be  a  contract  or  agreement  with  the  slave, 
or  any  other  person. 

Admitting  that  it  was  an  agreement  in  form;  yet,  being 
made  with  a  slave,  a  person  incapable  of  contracting,  it  was 
void.  To  make  a  valid  agreement,  there  must  be  two  parties 
capable  of  contracting,  and  a  fit  subject  of  contract  There 
must  be  mutuality ;  but  what  can  a  slave  do  or  give,  to  sup- 
port the  mutuality  of  an  agreement  ?  To  render  it  valid,  the 
contract  should  have  been  made  with  a  third  person,  for  the 
benefit  of  the  slave. 

3.  Suppose  it  to  have  been  a  valid  agreement ;  yet  it  vras 
conditional,  and  the  plaintiff  ought  to  have  been  permitted  to 
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prove  a  breach  of  the  condition.  A  slave  is  not  more  entitled 
to  the  benefit  of  a  conditional  promise,  without  performing 
the  condition,  than  a  freeman. 

3.  Xllowing  the  agreement  to  be  in  force,  tiie  defendant 
had  sufficient  notice  of  it,  before  he  made  the  purchase.  If 
the  contract  was  void,  no  notice  was  necessary,  as  it  could 
not  affect  the  defendant.  The  defendant  had  notice  of  an  ab- 
solute promise,  which  was  more  prejuxlicial  than  a  conditional 
agreement.  And  whether  the  notice  referred  to  a  parol  or 
written  promise,  can  make  no  difference.  It  is  enough  that 
the  defendant  had  sufiicient  notice  to  put  him  on  inquiry. 
(1  Johns.  Cos.  53.) 

4.  As  the  contract  was  executed,  the  defendant  cannot  re- 
sist the  payment  of  the  price,  unless  he  has  a  right  to  rescind 
the  contract.  Where  the  contract  is  open,  the  money  cannot 
be  recovered  back,  but  the  vendee  must  resort  to  his  action 
to  enforce  the  performance  of  it.  There  seems  to  be  some 
difference  in  the  cases  to  be  found  *in  the  books,  as  to  the 
right  of  rescinding  the  contract.  (^Doug.  23.  Cowp.  818.) 
But  I  understand  the  law  to  be  that  the  contract  cannot  be 
rescinded  without  the  consent  of  both  parties.  In  Totoers  v. 
Barrett,  (I  Term  Rep.  133.)  there  was  an  agreement  to  take 
back  the  chaise.  If  there  is  no  provision  in  the  original  con- 
tract, leaving  it  open  to  the  vendee  to  rescind  or  not,  it  cannot 
afterwards  be  rescinded,  but  the  party  must  resort  to  his 
action  on  the  contract. 

Baldwin  and  T.  A.  Emmet,  contra.  A  slave  is  not  consid- 
ered as  a  mere  chattel.  A  master  may  make  a  contract  with 
his  slave,  which  will  be -binding  on  the  master.  The  case  of 
Tom,  a  negro,  (5  Johns,  Rep-  365.)  admits  the  validity  of  such 
a  contract.  Whether  it  is  so  decided  or  not;  yet  it  is  the 
universal  understanding  in  the  community,  that  such  contracts 
are  binding.  Such  certificates  are  given  every  day.;  and  it  is 
a  case  in  which  it  may  be  said  that  communis  error  facit  jus. 
It  is  true,  two  parties  are  necessary  to  every  contract.  In 
England,  there  can  be  no  slaves,  and  no  rule  can  be  found  in 
the  En^sh  books  by  which  such  contracts  are  to  be  governed. 
Bat  in  England,  villeins  might  be  enfranchised  by  an  implied 
manumission ;  and  if  the  lord  entered  into  any  contract  with 
his  villein,  it  was  a  virtual  manumission.     (2  BL  Comm.  94.) 

Where  the  owner  of  a  slave  permitted  her  to  go  out  to 
work,  Jind  on  her  paying  him  a  sum  monthly,  she  \sms  to  have 
to  her  own  ase  whatever  she  earned  above  the  stipulated 
wages ;  and  out  of  the  earnings  which  she  accumulated  in  the 
course  of  years,  dbe  purchased  a  negro  girl,  and  manumitted 
her,  the  Supreme  Court  of  South  Carolina  (1  Bay^s  Rep.)  260. 
held  thgt  the  negro  girl  which  the  slave  had  so  purchased  and 
manumitted,  was  entitled  to  her  freedom,  and  did  not  become 
the  property  of  the  master  of  her  benefactress. 
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If  a  man  makes  a  contract  with  his  wife  for  her  benefit 
though  not  valid  at  law,  it  will  be  enforced  in  equity  ,  and  even 
at  law,  if  *trustees  are  interposed.     A  fortiori^  WiM  a  cq|} tract 
with  a  slave  lie  enforced  in  favor  of  human  liberty. 

[Thompson  J.  I  do  not  understand  the  counsel  for  the 
plaintiff  as  contending  that  this  instrument  is  not  valid  as  be- 
tween the  master  and  slave,  and  that  the  slave  might  not  avail 
himself  of  it  against  his  master.] 

Then,  whether  the  manumission  was  absolute  or  conditional, 
it  affected  the  right  of  the  purchaser.  At  the  expiration  of 
eight  years,  the  slave  would  become  free,  without  any  further 
act  of  the  master.  The  plaintiff  had  no  power  or  right  to  sell 
the  slave  for  life,  after  he  had  given  him  the  writing  by  which 
he  was  made  free  at  the  expiration  of  eight  years.  A  considera- 
tion to  render  a  contract  valid  must  be  such  as  the  party  has 
the  power  to  perform.    (2  Lev.  161.    3  Term  Rep.  22.) 

Wherever  there  is  a  fraud  on  the  part  of  the  vendor,  or  a 
failure  of  warranty,  the  vendee  may  rescind  the  contract.  It 
cannot  be  required  that  he  should  first  pay  the  money,  and 
then  bring  his  action  to  recover  it  back.  We  consent  to  try 
our V defence  by  the  test  offered  by  the  plaintiff's  counsel; 
whether,  if  the  defendant  had  paid  the  money,  he  could  have 
recovered  it  back  in  an  action  for  money  had  and  received  to 
his  use.  In  Farrer  v.  Nightingale  (2  Esp,  N.  P.  Cas.  689.) 
Lord  Kenyan  said,  ^'  he  had  oflen  ruled,  that  where  a  person 
sells  an  interest,  and  it  appears  that  the  interest  which  he  pre- 
tended to  sell  was  not  the  true  one ;  as,  for  example,  if  it  was 
for  a  less  number  of  years  than  he  had  contracted  to  sell,  tite 
buyer  may  consider  the  contract  as  at  an  end,  and  bring  an 
action  for  money  had  and  received,  to  recover  back  any  money 
he  had  paid."  '*  It  is  sufficient  for  the  vendee  to  say,  This  is 
not  the  interest  which  I  agreed  to  purchase."  The  same  doc- 
trine was  laid  down  by  Lord  Kenyan,  in  Chambers  v.  Griffith^^ 
il  Esp.  N.  P.  Cas.  150.)  and  by  Lord  Eldan,  in  Curtis  v. 
{anndy,  (3  Esp.  N.  P.  Cas.  83.)  The  rule  is  most  reasonable 
and  convenient,  and  is  clearly  settled  by  the  modern  decisions. 
*It  is  found,  by  the  verdict  of  the  jury,  that  the  written  con- 
tract was  concealed  from  the  defendant ;  and  such  concealment 
was  a  fraud.  Admitting  that  the  verbal  promise  of  the  plain- 
tiff to  the  slave,  was  known  to  the  defendant ;  he  might,  never- 
theless, be  willing  to  purchase  for  a  full  price,  knowing  such  a 
verbal  promise  was  a  nudum  pactum,  and  incapable  of  being 
enforced  at  law. 

It  is  said,  that  evidence  ought  to  have  been  admitted,  to 
show  that  the  condition  had  not  been  performed  by  the  slave. 
But  the  judge  very  properly  decided,  that  the  slave  could  not 
be  bound  by  the  decision  of  that  fact  in  this  collateral  way ; 
but  it  would  still  be  a  subject  of  litigation  between  him  and 
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lib  master.  A  purchaser  expects  to  have  a  clear  and  undis- 
puted title ;  not  such  a  one  as  may  be  even  questionable  in  a 
court  of  law.  No  man  is  bound  to  purchase  a  lawsuit.  (Pedke^s 
N.  P.  Cos.  131.) 

Raddiffi  in  reply,  observed,  that  he  still  insisted  that  the 
contract  between  the  plaintiff  and  the  slave  was  void.  He 
distinguished  between  a  manumission  infuturo,  and  a  promise 
to  manumit  at  a  future  day. 

VUlenage  in  England  is  not  analogous  to  davery  in  this 
country.  A  viUein  had  many  civil  rights.  He  could  acquire 
and  hold  property ;  and  copyhold  tenures  were  derived  from 
vlllenage. 

In  the  case  cited  from  Bay'^s  ReportSy  the  agreements  were 
parol ;  and  it  shows  that  a  parol  promise  to  manumit  a  slave 
is  as  valid  as  if  it  was  in  writing.  If  so,  then  the  notice  to  the 
defendant  of  a  parol  promise  was  sufficient. 

Per  Curiam.  The  covenant  of  the  plaintiff  to  manumit  the 
negro  in  eight  years,  on  condition  of  faithful  service,  was  one 
that  the  slave  could  avail  himself  of,  if  the  condition  was  ful- 
filled. What  was  said  by  the  court,  in  the  case  of  the  negro 
Tom,  (5  Johns.  Rep.  365.)  is  to  that  effect.  The  statute  (24th 
sess.  c.  188.  s.  2.)  allows  *the  master  to  manumit  his  slave  "  by 
any  certificate  or  writing;"  and  this  was  a  conditional  manu- 
mission. 

The  manumission  does  not  rest  upon  the  principles  of  a  con- 
tract, depending  on  a  consideration,  but  it  is  an  act  of  benevo- 
lence, sanctioned  by  the  statute,  and  made  obligatory,  if  in 
writing. 

The  question  as  to  the  performance  or  breach  of  this  con- 
dition, could  not  be  tried  in  a  suit  between  these  parties  ;  and 
if  it  had  been  tried,  it  would  not  have  concluded  the  negro. 
The  defendants  would  have  afterwards  remained  liable  to  a 
new  investigation  of  this  fact,  at  the  instance  of  the  negro, 
when  the  term  of  service  had  expired.  If,  then,  the  covenant 
was  unknown  to  the  defendant  at  the  time  of  the  sale,  and  if, 
under  an  ignorance  of  the  writing,  he  purchased  the  negro  as 
an  absolute  slave  for  life,  he  had  a  right  to  return  the  negro  as 
60on  as  the  fact  was  discovered,  and  rescind  the  contract.  The 
jury  have  found  the  fact  of  his  ignorance  of  the  writing;  and 
the  concealment  of  it  from  him,  when  the  sale  was  made,  was 
a  fraud  that  will  vacate  the  contract.  The  law  seems  now  to 
be  settled,  that  if  a  man  sells  a  different  interest  from  that 
which  he  pretends,  and  especially,  if  the  contract  be  founded 
in  ignorance  and  fraud,  the  purchaser  of  a  chattel  may  return 
the  chattel,  if  he  does  it  immediately  on  discovery  of  the  im- 
position, and  thereby  rescind  the  sale.  (Curtis  v.  Hannay, 
3  B»p.  JV.  P.  Cas.  82.    The  opinion  of  Bulkr,  J.,  in  Tower  v. 
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[*332]  *The  People  against  Jan  sen  and  others. 

biwrilT  **^!Si  THIS  was  an  action  of  debt  on  a  bond  executed  by  the 
a'wSet/^'^a  &ther  of  the  defendants,  in  his  life-time,  as  one  of  the  sureties 
the  faiSftd^dis-  ^^  Christopher  Tappen,  one  of  the  loan-oificers  of  OZsfer county, 
charge  of  the  Under  the  act  of  the  18th  April,  1786.  (I  Greenleafs  edit,  of 
^^^^im'tetto  ^^^i  ^40.  9th  sess.  c.  40.)  The  bond  was  to  the  plaintiffs, 
act :  (9th  less.  in  the  penal  sum  of  7,000  pounds,  and  in  the  form  prescribed 

held   iimt  ^  ^^^  ^^^  ^^^'     ^^^  defendants  pleaded,  1.  Nan  est  factum;   2. 
surely  millet  Nofi  damnificatuSy  and  gave  notice  of  special  matter,  to  be 
few^th^'Lrfe  offered  in  evidence  at  the  trial, 
of  the  ntpervi'      The  causc  was  tried  at  the  Ulster  circuit,  in  September,  1808, 

SSiS^'''  ^  ^^^^^  Mr.  JusUce  Van  Ness. 

proM)c%if  the      The  plaintifls  produced  the  bond,  the  execution  of  which 

fcir&«  defauh[  ^*^  admitted,  and  the  loan-office  books  of  mortgages,  the  en- 

but     suflering  dorsemcnt  on  which  showed  the  amount  of  the  moneys  re- 

SSr***  reSSiS  c^»ved  for  principal  and  interest. 

defauiU;  for  up-      The  defendants  read  in  evidence  the  acts  of  1 8th  April, 

y^,wb[n!te  ^'^^>  i^^^  ^*®-  ^'  ^^')  ^^  ^^^  ^^  ^^^  ^^^'^  February,  1789, 
loan-officer  be-  (12th  sess.  c.  29.)  and  the  act  of  9th  April,  1795,  (18th  sess. 

ST^Si  ""'  ^Q)  relative  to  the  loan-office.  (6) 

protecttting  the  The  defendants  then  produced  the  minutes  of  the  supervisors 
qSred  S  iSb.  ^^  ^^^  county  of  Ulster,  as  made  by  them,  at  their  various 
act;  and  where  meetings,  in  each  year,  from  the  year  1766  to  the  year  1804, 
u^en^dTUie^  during  which  time  Christopher  Tappen  and  Joseph  Gasherie 
feuiu  of  the  were  the  loan-officers,  and  no  deficiency  on  their  part  appeared 
aOcr'tbe  death  *^  ^^^'^  been  taken  notice  of  by  the  supervisors,  until  the  year 
of  the  furetv,  1795;  and  no  steps  were  taken  by  the  supervisors  to  remove 
iSirJuSn  w  ^^  loan-officers,  and  they  were  not  removed,  until  January, 
held  to  be  a  1804 ;  though  it  appeared  in  evidence  that  the  deficiency  of 
wpeciaily^ln^^a  ^^'^  loan-officcrs  began  in  1791,  and  continued  for  several  mic- 
suit  against  the  cessive  ycars.  In  December,  1798,  the  supervisors  ordered 
JSUy.  W  ^^  ^^  ^^  "^  commenced,  on  their  bonds,  against  *the  loan-offi- 
r  *333l       ^^^^y  for  their  deficiencies,  but  they  were  not  prosecuted,  and 

(a)  In'77i«  Peof^e  v.  Russell,  a  distinction  is  taken  between  the  act  of  17GG  and  that  of 
1808,  and  the  principles  adoplecl  by  the  coart  in  rulior  the  case  in  the  text  are  held  inappli- 
cable to  a  similar  one  arising  under  the  latter  act.  4  WemUU,  670.  Thc.furety  cannot 
take  advanta^  of  the  ne^igence  of  public  officers  in  calling  his  principal  to  account, 
wiless  he  has  been  damnified  by  such  negligence.  People  v.  Bemer^  13  Johns.  R.  28S. 
And  see  People  v.  Footf  19  Jomu,  R.  58.  Provisions  by  law  that  agrnu  shall  account 
are  made  by  the  government  for  its  own  security,  but  they  oonsiituie  no  pan  of  the  con- 
tract with  the  surety,  nor  can  he  take  advantage  of  their  Ktiliirc  or  ddav.  f hated  SUtiei 
▼.  Kirkpatrick,  9  Wheat.  720.  United  States  v.  Van  Zandl,  II  W'fteat.  1S4.  Umtoi 
StaUs  v.  Nichols,  12  Wheat.  654.    People  v.  RusseU,  4  WendfU,  570 

{b)lR,8.y70,etstq, 
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the  loan  officers  were  indulged  from  time  to  time,  to  make 
good  their  deficiences,  until  the  year  1803,  when  suits  were 
again  directed  to  be  prosecuted  against  them. 

Henry  Jansen^  the  father  of  the  defendants,  and  one  of  the 
sureties  of  Tappeny  died  in  1794.  In  the  year  1798,  Tappen 
was  solvent  and  in  good  credit ;  and  had  the  suit,  ordered  to 
be  commenced  against  him,  been  prosecuted,  with  usual  dili- 
gence, to  judgment,  the  whole  of  the  arrears  might  have  been 
collected.  Ife  paid  judgments  to  a  large  amount  obtained 
against  him  since  1798. 

A  verdict  was  taken,  by  consent,  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court,  on  a  case  containing  the  above  facts. 

Oardiniery  for  the  plaintiffs.  Nothing  but  a  performance  of 
tiie  condition  of  the  bond,  given  by  Henry  Jansen,  the  ances- 
tor of  the  defendants,  or  a  release  on  the  part  of  the  plaintiffs, 
can  exonerate  the  obligor  or  his  heirs.  A  mere  delay  to  sue, 
or  suspension  of  a  suit  against  the  principal,  will  not  discharge 
the  surety.  This  is  not  the  case  of  a  suit  between  ordinary 
parties.  It  is  brought  on  a  bond  to  the  people,  cmd  taken  for 
their  security. 

The  supervisors  are  public  officers,  and  the  record  of  their 
proceedings  were,  at  all  times,  open  to  inspection.  There  was 
no  concealment  of  the  default  of  the  principal ;  and  the  sure- 
ties cannot  allege 'surprise,  or  ignorance  of  the  deficits  of  their 
principal. 

If  the  court  should  decide  in  &vor  of  the  plaintiffs,  we  con- 
tend they  will  also  be  entitled  to  interest. 

Sudcan  and  Harisony  contra.  The  people,  by  their  act,  del- 
egated to  the  supervisors  and  judges  of  the  counties,  in  regard 
to  the  loan-officers  and  their  sureties,  all  the  ^authority  of  the  [*334  \ 
people,  and  the  plaintiffs  must,  consequently,  be  bound  by  the 
acts  of  their  agents.  The  sureties  must  be  supposed  to  have 
executed  the  bond;  on  the  faith  that  the  supervisors  would  do 
their  duty,  in  regard  to  the  loan-officers. 

By  the  8th  section  of  the  act,  (9th  sess.  c.  40.)  the  super- 
visors were  empowered  to  put  the  bond  in  suit  whenever  it 
became  forfeited;  and  they  are  required,  (15th  section,)  in 
case  of  any  neglect  or  refusal  of  any  loan-officer  to  perform  his 
duty,  to  remove  him,  and  appoint  another  in  his  stead  ;  and 
by  the  28th  section  of  the  act,  they  are  directed  to  meet  on 
the  first  Tuesday  in  Octobery  of  every  year,  to  inspect  and 
examine  the  mortgages,  minutes  and  accounts  of  the  loan- 
officers,  and,  in  case  of  any  neglect  of  the  loan-officers, 
the  supervisors  are  to  remove  them.f  If,  then,  the  super-  f^^m^m^ 
visors  performed  the  duties  required  of  them  by  the  ac:t,  they 
must  have  known  of  the  deficiencies  of  Tappeuy  in  1791, 
1792,  1793,  1794  and  1795,  but  of  which  no  entry  was  made 
in  their  books.     Here  was  a  fraudulent  concealmi^nt  of  the 
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ALBANY,  default  of  the  principal,  for  several  successive  years.  The 
^^J^^5ii^  sureties  justly  confided  in  the  supervisors,  the  public  officers 
Thk  Psoplb  of  the  county,  that  they  would  do  their  duty ;  and  if,  at  the 
end  of  the  year,  either  of  the  loan-officers  should  be  found 
guilty  of  a  default,  that  he  would  be  removed.  They  never 
could  imagine,  that  they  should  be  made  responsible,  after  the 
lapse  of  ten  years,  when  the  supervisors,  knowing  of  the  default, 
continued  him  in  office,  and  passed  over  his  defaults  for  several 
successive  years,  without  notice.  It  was  the  duty  of  the  super- 
visors to  give  notice  to  the  surety,  of  the  default  of  the  princi- 
pal. Tappen  was  solvent  in  1798,  and  possessed  sutf.cient 
estate  to  indemnify  the  people,  had  he  been  prosecuted  with 
due  diligence.  The  surety  died  in  1794,  and  his  heirs  could 
not  know  of  the  situation  of  the  euit  in  1798.  The  defendants 
are,  therefore,  injured  by  the  delay  and  neglect  of  the  super- 
visors. 

The  case  of  Peel  and  others  v.  Tatlock  (1  Bo$.  Sf  PvH. 
419.)  shows  that  a  ^surety  will  not  be  liable,  if  the  default  of 
die  principal  has  been  concealed  from  him. 

In  Hees  v.  Berrington^  (2  Veaey,  jun.  540.  544.)  Lord 
Loughborough  held,  that  where  an  obligee  in  a  bond,  with  the 
knowledge  of  the  surety,  took  notes  of  the  principal,  and  gave 
further  time  of  payment,  the  surety  was  discharged ;  and  Lord 
Thurlow  held,  where  a  bond  was  put  in  suit,  at  the  request  ol 
the  surety,  and  judgment  recovered,  but  the  creditor,  without 
the  privity  of  the  surety,  agreed  to  stay  execution,  the  surety 
was  discharged. 

Though  a  court  of  equity  would  relieve  the  defendants,  it 
does  not  follow  that  a  court  of  law  will  not  also  relieve  them, 
when  the  facts  are  such  as  clearly  entitle  them  to  relief.  It  is 
true,  Lord  EUenborough,  in  the  case  of  TTie  Trent  Navigation 
Company  v.  Harley,  (10  East,  34.)  said,  he  did  not  know  that 
the  laches  of  the  obligees,  in  not  calling  upon  the  principal,  as 
soon  as  they  might  have  done,  had  the  accounts  been  properly 
examined,  from  time  to  time,  could  operate  as  an  estoppel  at 
law,  whatever  it  might  in  equity.  But  there  is  no  reason  why 
a  surety,  where  the  facts  are  ascertained,  should  be  driven  into 
a  court  of  equity  for  relief. 

There  is  no  distinction  between  sureties  for  officers  of  gov- 
ernment, and  any  other  sureties.  Tne  ground  on  which  the 
defendants  claim  relief,  is  the  gross  and  wilful  laches  of  the 
supervisors,  from  year  to  year.  Where  persons,  who  have  the 
control  and  management  of  the  contract  or  subject,  give  time 
to  the  principal,  it  discharges  the  surety.  It  shows  that  they 
do  not  lely  on  the  surety,  but  look  to  the  personal  responsibility 
of  the  principal. 

At  all  events,  the  defendants  cannot  be  answerable  for  inter- 
est or  damages,  in  a  case  where  the  delay  is  entirely  owing  to 
tiio  plaintiH's  own  negligence.     Sureties  are  always  favored 
in  law. 
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E.  WiUiamsj  in  reply.  The  defence  set  up  in  this  case  *is 
unknown  to  a  court  of  law.  This  was  the  opinion  of  Lord 
EUenboroughy  in  the  case  which  has  been  cited.  That  case  is 
perfectly  analogous  to  the  present.  If  there  is  any  defence  at 
law,  it  must  be  either  because  there  has  been  an  enlargement 
of  the  time  of  payment  beyond  the  condition  of  the  bond,  or  a 
fraudulent  concealment  of  the  default  of  the  principal.  By  an 
enlargement  of  the  time  of  payment,  I  do  not  mean  a  mere 
indulgence  on  the  part  of  the  obligee,  or  a  delay  to  prosecute, 
but  giving  a  further  term  of  credit,  within  which  the  principal 
could  not  be  prosecuted.  If  a  surety  requests  the  obligee  to 
sue  the  principal,  and  he  refuses,  it  may,  perhaps,  be  a  good 
defence  in  equity.;  but  the  mere  delay  of  a  suit,  without  con- 
sulting the  surety,  has  never  been  held  a  defence  at  law. 
Indulgence  to  the  principal  may,  oftentimes,  prove  beneficial 
to  the  surety ;  and  in  the  present  case,  by  continuing  Tappen^ 
he  was  enabled  to  pay  2,000  dollars  of  his  former  deficiencies. 

The  case  of  Peel  v.  Tatlock  fully  supports  the  doctrine  for 
which  we  contend  ;  that  mere  indulgence  or  delay  to  the  prin- 
cipal will  not  discharge  the  surety. 

It  is  objected,  that  we  did  not. give  notice  of  the  defaults 
prior  to  1795;  but  it  does  not  appear  that  the  supervisors 
knew  of  any  default  prior  to  that  time.  The  loan-officers  and 
supervisors  are  the  servants  of  the  people,  who  might  discharge 
them  if  they  pleased  ;  but  they  were  not  bound  to  discharge, 
and  if  they  did  not,  it  affords  no  defence  to  the  defendants. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  This  is 
an  action  of  debt  upon  the  penalty  of  a  bond  given  to  the 
people  of  this  state,  (pursuant  to  the  act  of  the  18th  of  Aprils 
]  T86,)  by  the  defendants'  ancestor,  as  security y  that  Christopher 
Tappen  should  well  and  truly  perform  the  office  and  duty  of 
one  of  the  loan^officers  of  Ulster  county.  The  loan-ofRcer 
having  neglected  to  pay  into  the  treasury  the  money  by  him 
received,  and  ^having  become  insolvent^  recourse  is  now  had 
to  his  security.  The  case  discloses  that  the  deficiency  of  the 
loan-officer  began  as  early  as  the  year  1791,  and  continued  to 
increase  almost  every  year  until  1798,  but  he  was  not  removed 
from  office  until  the  year  1 804.  And  no  entry  of  any  deficiency 
was  made  in  the  minutes  of  the  board  of  examiners  of  the  loan- 
officers'  accounts,  until  the  year  1795.  The  defendants'  ancestor 
died  in  the  year  1794,  and  in  the  year  1798  a  suit  was  com- 
menced against  the  loan-officer,  who  was  then  solvent,  but  was 
not  prosecuted  to  judgment,  nor  were  the  arrears  due  from  him 
paid  up  and  settled.  Under  these  circumstances,  the  first 
question  that  arises,  is,  whether  the  defendants  can,  in  a  court 
of  law,  avail  themselves  of  these  facts  in  their  defence.  And 
if  so,  then  whether  they  are  sufficient  to  exonerate  them  firom 
the  payment  of  the  loan-officer's  deficiencies.  I  am  unable  to 
discover  any  good  reason  for  sending  the  defendants  into  a 
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court  of  chancery  for  relief.     There  is  sotbing  in  the  nature 
of  the  defence  to  make  it  peculiarly  a  subject  of  equity  juro- 
diction.    That  the  ancestor  of  the  defendant  was  a  sursig 
only,  appears  upon  the  &ce  of  the  bond ;  and  whatever  wouU 
exonerate  the  security  in  one  court,  ought  also  in  the  other. 
The  facts  being  ascertained,  the  rule  of  law  must  be  the  saine 
in  tlfris  court  as  in  the  Court  of  Chancery.    And  this  seems  te 
be  the  liffht  in  which  the  subject  was  viewed,  in  the  case  of 
Rees  V.  Sarringt^n^  (2  Ves.  jun.  542.)     The  doctrine  of  this 
case  clearly  is,  that  whether  a  surety  has  been  dischaiged  or 
not,  is  a  legal  principle,  and  that,  if  the  form  of  the  security 
find  mode  of  proceeding  at  law,  would  authorize  an  inquiry 
into  the  fact,  whether  security  or  not,  the  defence  would  lie 
the  same  at  law  as  in  equity.     Lord  Lovghborough  says,  it  is 
the  form  of  the  secyritv  that  forces  these  cases  into  equity. 
For  where  the  principal  and  security  are  bound  jointly  and 
severally,  the  security  cannot  aver,  by  pleading  that  he  is  bouod 
as  surety ;  *but  if  he  could  establish  that  at  law,  the  rule  or 
principle  by  which  his  liability  is  to  be  determined,  is  a  legs] 
principle.     The  case  of  The  Trent  Navigation  Company  x^ 
Harley  (10  lEast^  34.)  does  not  appear  to  me  essentially  to 
impugn  this  doctrine.     The  lacke$  of  the  plaintifis  in  that  case, 
on  which  the  security  relied  for  their  exoneration,  was  dis* 
closed  by  special  pleas,  on  which  issues  were  taken.     If  the 
defence  set  up  had  not  been  available  at  law,  a  demurrer 
would  probably  have  been  interposed.     But  the  parties  went 
to  trial  upon  the  facts.     And  the  court  say,  in  their  judgment, 
upon  the  motion  fora  new  trial,  that  none  of  the  pleas  appear 
to  have  been  proved.     It  is  true,  Lord  Ellenbarough  says,  the 
question  is,  wheUier  the  laches  jof  the  obligeeSj  in  not  tailing 
upon  the  principal  as  soon  as  tkey  might  have  done,  if  the 
accounts  had  been  properly  examined  from  time  to  time,  be 
an  estoppel  at  law  against  the  sureties.     And  he  adds,  I  know 
of  no  such  estoppel  at  law,  whatever  remedy  there  may  be  in 
equity.     If  the  position  here  intended  to  be  hid  dovin  is,  that 
mere  delay  in  calling  on  the  principal,  will  not  discharge  the 
surety,  it  is,  I  think,  a  sound  and  salutary  rule,  both  at  law 
and  in  equity.     In  the  case  of  Peel  v.  TathcTc^  m  the  C.  B., 
(1  Bos.  tf  PulL  419.)  where  the  laches  of  the  plaintiff  was  relied 
upon  by  the  guarantee,  in  discharge  of  his  responsibility,  it  was 
never  suggested  that  this  was  not  a  defence  at  law ;  and  it 
was  submitted  to  the  jury  as  a  question  of  fact,  whether,  under 
the  circumstances  appearing  in  evidence,  the  plaintiff  had  nxA 
waived  the  guaranty,  and  exonerated  the  defendant.     That 
the  defence  set  up  in  the  case  before  us  ought  to  be  admitted 
in  a  court  of  law,  appears  to  be  fortified  by  the  consideration, 
that  this  is  a  bond  of  indemnity  under  a  penalty ;  and  which, 
under  the  statute,  requires  an  assignment  of  breaches.    The 
occasion  of  this  statute  was,  to  moderate  the  rigor  of  the  com- 
mon law,  which  drove  parties  into  equity  for  relief  against  tbt 
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^nally ;  and  since  the  statute,  courts  *df  law  have  the  same     albant, 

firisdiction,  in  this  respect,  as  the  Court  of  Chancery  had  before.  ,^^^jS!;^2iJ^ 
he  defence,  therefore,  in  my  opinion,  i»  admissible  at  law,  tbk  Psorts 
and  the  efiect  and  validity  of  it,  forms  the  i^xt  subject  of  our 
iaqairy. 

The  verdict  has  been  taken  by  consent  of  parties,  subject  to 
the  opinion  of  the  court,  upon  the  fects  stated.  So  that,  if 
any  part  of  the  defence  was  a  subject  proper  for  the  considera- 
tion of  a  jury,  that  is  waived  by  the  form  in  which  the  case  is 
presented.  This  case  differs  essentially  from  the  ordinary  case 
of  a  security  in  a  bond  to  a  private  individual.  In  such  case, 
the  obligee  is  under  no  positive  injunction,  or  legal  obligation, 
to  watch  over  the  conduct  of  his  principal  debtor,  and  at  stated 
periods  to  examine  into  his  accounts,  and  in  case  of  failure  in 
punctual  payment,  to  adopt  measures  calculated  to  relieve  the 
security.  The  risk  of  the  insolvency  of  the  principal  is  assumed 
by  the  surety,  and  the  liability  of  the  latter  continues,  unless 
be  should,  at  least,  require  of  the  creditor  to  enforce  payment. 
Bat  the  situation  of  the  security  in  this  case  is  widely  different. 
The  statute  uiider  which  the  bond  was  taken,  makes  it  the 
duty  of  the  supervisors  in  each  county,  together  with  one  or 
more  of  the  judges  of  the  common  pleas,  annually  to  aieet, 
and  carefully  to  inspect  and  examine  the  minutes  and  accounts 
of  the  loan-officers;  and  if  it  be  found  that  any  loan-officer  has 
refused  or  neglected  to  perform  the  duty  enjoined  upon  him, 
they  are  directed  to  elect  another  in  his  stead.  The  securitv 
had  a  right  to  look  to  the  provisions  of  this  statute,  and  to  cal- 
culate his  liability,  on  the  presumption  that  the  duties  enjoined 
on  these  public  officers  would  be  faithfully  and  punctually 
discharged ;  and  if  so,  that  he  could  in  no  event  be  responsible 
for  more  than  one  year's  deficiency.  There  can  be  no  doubt 
that  the  plaintiffs  are  chargeable  with  the  consequences  of  the 
neglect,  or  breach  of  duty  of  their  agents  or  public  officers, 
intrusted  with  this  business. 

I  should  have  no  doubt  but  the  defendants  would  be  ^respon- 
sible  for  the  first  year's  deficiency  of  the  loan-officer,  had  the 
judges  and  supervisors  complied  with  the  duty  enjoined  upon 
them  by  the  statute,  and  removed  him  from  office.  This, 
however,  they  did  not  do,  until  twelve  or  thirteen  years  afler, 
when  the  loan-officer  had  become  insolvent.  The  defendants 
are  not  chargeable  with  notice  of  these  deficiencies.  There  is 
no  evidence  that  they  knew  their  ancestor  was  surety  for  the 
loan-officer.  The  minutes  of  the  judges  and  supervisors,  which 
are  public  records,  might  have  charged  the  ancestor  with  this 
knowledge,  had  those  minutes  shown  the  deficiency  during  his 
life-time.  But  thaf  was  not  the  case.  The  ancestor  died  in 
the  year  1794,  and  although  the  first  deficiency  was  in  the 
year  1791,  there  is  no  entry  of  any  default  on  the  minutes  until 
the  year  1795.  This  is  another  circumstance  calculated  to 
mialead  and  lull  the  security  to  sleep.    Again,  in  the  year  1798, 
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a  suit  was  commenced  against  the  loan>o(Rcer,  at  which  time 
he  was  solvent,  and  able  to  have  paid  all  arrears.  Indulgence, 
however,  was  from  time  to  time  given,  and  the  suit  not  prose- 
cuted to  effect,  or  the  arrears  paid  up.  This  was  a  violation 
of  the  spirit  and  intention  of  that  clause  in  the  statute  which 
directs  that  suits  on  bonds  given  by  the  loan-officers  should  be 
stayed  on  the  defendant's  paying  or  tendering  the  damages  which 
had  arisen  by  the  breach  of  the  condition  of  the  bond,  together 
with  the  costs  due.  These  circumstances  are  sufficient  t# 
show,  beyond  a  doubt,  that  the  neglect  and  indulgence  of  the 
judges  and  supervisors,  in  direct  violation  of  the  duty  imposed 
upon  them  by  the  statute,  have  occasioned  the  loss.  And  it 
would  be  extremely  hard  and  unjust  to  permit  a  recovery 
against  the  surety,  in  the  face  of  such  repeated  laches.  In  the 
case  of  Peel  v.  Tatlock,  (1  Bos,  ^  Pull.  422.)  JBufler,  J.,  says, 
if  any  new  debt  be  incurred,  or  the  demand  enlarged,  it  might 
be  a  fraud  on  the  guarantee.  And  he  seems  to  adniit,  as  a 
general  rule,  that  if  any  thing  be  done  between  the  "^creditor 
and  principal  debtor,  which  creates  the  injury  to  the  surety,  it 
will  go  in  discharge  of  his  responsibility.  This  is  a  just  and 
equitable  principle,  and  one  which  ought  to  be  applied  to  the 
case  before  us. 

We  are,  accordingly,  of  opinion,  that  the  defendants  are 
entitled  to  judgment. 

Judgment  for  the  defendants. 


Where  there^  is 
a  consideratioo 
expressed  in  a 
deed,  without 
saying  **  aiid 
also  for^  oth- 
er eonsidera- 
tiooSy"  proof  of 
any  other  con- 
siaeration  than 
the  one  express- 
ed, is  not  admis- 
sible, (a) 
If  the  considera- 
tion is  not  truly 
stated,  the  party 
must  seek  his 
relief  in  the 
Court  of  Chan- 
cery. 


Maiglet  against  Hauer. 
Same  against  Same. 
Same  against  Same. 

IN  ERROR,  on  certiorari  from  a  justice's  court. 

The  return  stated,  that,  on  the  25th  of  February,  1809,  in 
Columbia  county,  Hauer  sued  Maigley  by  summons.  The 
parties  appeared,  and  the  plaintiff  declared,  stating  a  coUoquiim 
about  a  farm  possessed  by  the  plaintiff,  and  in  which  he  had 
a  life  estate ;  and  it  was  agreed  that  if  the  plaintiff  would  give 
up  the  possession  to  the  defendant  for  life,  the  defendant 
would,  deliver  to  the  plaintiff  yearly,  during  his  life,  one  third 
of  the  wheat  and  rye  which  the  defendant  should  raise,  and 
that  he  would  maintain  the  plaintiff  for  life  with  victuals, 
clothes,  &c.,  and  the  plaintiff  averred  that  he  did  deliver  up 
the  possession  to  the  defendant,  who  took  and  still  occupies 

{a)  Acc.  Jackton  v.  Delancy,  4  Cowen,  427.    But  see  Jaekaen  v.  Pike,  9  CiMnn,  G^ 
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the  farm ;  and  that  the  defendant  has  refused  to  maintsun  the 
jdaintifT,  although  often  requested,  &c. 

The  defendant  pleaded  nan  assumpsiL 

There  was  a  trial  by  jury,  and  the  plaintiflf^roved  the  agree- 
ment, and  that  the  defendant,  after  maintaining  the  plaintiff 
for  three  years,  liad  afterwards  refused  ;  that  the  conveyance 
of  the  fiirm  was  by  articles  of  agreement  under  seal ;  and  after 
it  was  executed,  the  defendant  ^further  agreed  to  maintain  the 
plaintiff  as  above  stated.  The  articles  of  agreement  conveyed 
the  farm  to  the  defendant  for  the  life  of  the  plaintiff,  and  it 
contained  a  covenant  by  the  defendant  to  deliver  yearly  to  the 
plaintiff  one  third  of  the  winter  grain,  and  also  to  pay  the 
ground  rent.  There  was  parol  evidence  of  the  agreement  to 
maintain  the  plaintiff,  which  was  objected  to,  but  admitted,  as 
being  an  independent  and  separate  contract.  The  defendant 
moved  for  a  nonsuit,  on  the  ground  that  there  was  na  consid- 
eration for  the  parol  promise. 

The'  justice  charged  the  jury,  that  the  plaintiff  must  prove 
the  contract  as  laid,  and  a  consideration  and  a  breach ;  and 
that  if  he  foiled  in  either,  they  ought  to  find  for  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff  for  20  dollars. 

Van  Buren^  for  the  plaintiff  in  error.  He  cited  1  Johns. 
Rep.  139.  2  rV.  Black.  1249.  3  Johns.  Rep.  210. 506.  6  Wils. 
276.   2Aik.384. 

E.  JVilUamSy  contra. 

Per  Curiam.  It  is  a  settled  rule,  that  where  the  considera- 
tion is  expressly  stated  in  a  deed,  and  it  is  not  said  also,  and 
for  other  considerations,  you  cannot  enter  into  proof  of  any 
other,  for  that  would  be  contrary  to  the  deed.  This  was  so 
decided  by  this  court  in  Schemerhom  v.  Vanierheyden^  (1 
Johns.  Rep.  139.)  and  again  in  Howes  v.  Barker^  (3  Johns. 
Rep.  506.)  The  same  rule  prevails  in  equity  according  to  the 
cases  of  Clarkson  v.  Hanway^  (2  P.  fVms.  203.)  and  otreacock 
V.  Monk,  (1  Vesty,  127.)  and  the  remedy  for  the  party,  if  the 
deed  be  contrary  to  the  truth  of  the  case,  is  by  seeking  relief 
in  equity  agsunst  the  deed,  on  the  ground  of  fraud  or  mistake, 
as  was  intimated  in  the  case  of  ^Howes  v.  Barker ;  and  as  was 
adopted  in  the  case  of  Filmer  v.  Ooit^  (7  Bro.  P.  C.  70.) 

If  the  proof  as  to  the  consideration  arising  from  the  sale  of 
the'farm  be  put  out  of  view,  there  was  no  consideration  at  all 
for  the  promise  to  maintain  the  defendant  in  error.  It  was  a 
mere  nudum  pactum,  and  the  verdict  in  each  cause  was  contrary 
to  law,  and  tne  judgment  in  each  cause  must  be  reversed. 

Judgment  reversed. 

255 


ALBANY, 

Feb.  1811. 


[•342] 


[•343] 


843  CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Feb.  1811. 

La  Rot 


Le  Roy  and  others  against  The  Ui^ited  Insurance 
„     ;•    ^  •  Company. 

Urit.  Im.  Co. 

«^#*were' Mr-  THIS  WES  an  action  on  an  open  policy  of  insttrance  on  goodly 
ehafwd  at  Mtm-  laden  On  board  of  the  American  brig  Minerva,Bi  and  from  iVetr* 
m^m  ^**iii«-  ^^^  ^^  Amsterdam,  There  was  a  special  verdict,  which  con- 
cbani3,andship.  tained  the  following  facts.  The  policy  was  dated  the  7th  of 
P^  ^°^^;^j;J"  Jii/y,  1807,  and  contained  a  memorandum  at  the  bottom,  by 
<ressei  for  iVeio-  which  the  insurcd  ^^  warranted  the  property  thereby  insured  to 
Vork,  and  an  \y^  American  property,  proof  whereof,  if  required,  to  be  made 
*»3  rf  '**  Neu'-York  *only ;  and  in  case  of  capture  or  detention,  not  to 

ST^idcs^was  abandon  in  less  than  four  months  after  advice  thereof,  or  until 
PA><1  ^o  the  offi.  after  condemnation  ;"  and  also  warranted  ^^  that  the  property 
LT^  ^  gov^I  thereby  insured  was  not  imported  by  the  exporters."  The  sum 
ment,  and  the  subscribed  was  15,000  dollars. 

vessel  was  ready         rnt  i    •    ^'ir  m  *  'a.*  j         i  •      ^      i 

for  sea,  but  was  The  piaintins  were  American  citizens,  and  sole  owners  of 
pr^vMited  sail-  5,839  hides,  weighing  178,862  pounds,  shipped  on  board  of 
Muairon.wj!kh  the  MoMTva^  and  were  not  the  importers  of  them.  The  price 
tdOi  1^*^  paid  for  the  hides,  by  the  plaintiiCs,  was  10  cents  per  pouod, 
aiidwasnotper'  the  wholc  cost  amounting  to  18,064  dollars  and  42  cents,  ej- 
"''T*  h^  h"d  ^^"*'^®  ^^  chaiges  of  interest  or  commissions,  or  premium  of 
paid  an  export  insurance. 

'*"tiibe*^ccra  The  A/tnerra  sailed  from  JVcw?- Ybrfc,  on  the  SOdiof  Jti/y, 
of  Uie^BnVft"  1807,  ou  the  voyage  insured,  and  on  the  1st  of  September ^1^1^ 
eovcmmcnt  On  ^gg  captured  by  a  British  privateer,  and  carried  into  Plymotahj 
vMseTat  AVic-  and  on  the  27th  September,  1807,  the  hides  were  condemned 
York,  *h«  *»'^^  by  the  High  Court  of  Admiralty  in  England,  "  as  belonging  to 
American  mer-  the  cnemies  of  Great  Britain,  or  otherwise  subject  and  liable 
y^dfiho^T*  to  confiscation." 
ped'^themln  an^      At  the  time  the  hides  were  shipped  at  iVc«^-Tb^%,  by  the 

other  Anurican 

vessel  to  Amsterdamf  aceompaoiod  with  a  certi^te  of  origin  from  the  FVtnth  consul  in  Nho-  Yorkj  declaring- 
that  "  they  were  purchaser  and  exported  from  MonittideOf  prior  to  the  caplaco  of  that  place  by  tbe 
British  /'  which  Certificate  was  a  usual  and  customary  document  on  board  Americam  vessels  bound  to 
France  or  Holland,  and  rendered  necessary  by  the  decrees  of  France  and  Holland.  The  vessel  was  cap- 
tured by  the  Britiut.  and  condemned  as  enemy's  properly,  or  otberwisa  subject  to  fori^itorey  on  the  proond 
of  a  continuity  of  voyage  from  au  enemy's  colony  to  the  mother  country  of  an  enemy  of  Oreat  Britain.  The 
hides  were  purchased  the  24ih  June,  at  10  cents  per  pound,  and  transhipped  about  the  7ih  July,  and  were 
invoiced  at  12  cents  per  pound,  bcinr  the  value  uiereof  at  the  time.  In  an  action  on  an  open  policy  of 
insurance  on  the  hides,  it  was  held,  uat  tbe  certificate  of  origin  bein^  a  customary  document  (or  such  a 
voya§^  and  substantially  true,  and  put  on  board,  bona  ^de,  by  the  msured,  there  was  no  bie^ch  of  the 
warranty  of  American  property ;  and  that  the  insured  were  cnlilled  to  recover  for  a  total  loss.  ^  Tbe 
insured  was  not  bound  to  disclose  to  (he  insurer  that  such  a  paper  was  on  board ;  it  bein^  a  paper  in  tbe 
usual  course  of  trade ;  aad  it  is  always  open  to  in<fuiry  how  far  a  paper,  thou^  intentionally  /o/se,  was 
material  to  the  risk,  (a)  Tlie  amoanC  of  loss,  in  this  case,  was  held  to  be  tho  pnaic  cost  of  the  bides,  or  10 
cents  per  pound,  and  the  charges  thereon. 

It  seems,  that  in  estimaiinff  a  total  loss  on  an  open  policy  of  insurance,  the  value  of  tbe  gt>ods  at  the 
outset  or  commencement  of  Uie  risk,  with  the  usual  cnar^s,  is  what  the  insurer  oasrfat  to  pay  :  and  that  tbe 
prime  cost  is  generally  tbe  safnst  and  best  rule  of  ascertaining  such  value ;  especially  where  tke  goods  are 
purchased  for  exportation.  (^) 

(a)  If,  by  the  usage  of  the  trade  Insured,  it  be  necessary  that  certain  papers  should  be  on  board.the  eoaeealaieec 
of  those  papers  cannot  aflact  the  plaiatiflT's  right  to  recover  on  the  policy.  lAvinfstsn  v.  Mvylmmi  Ms.  Os. 
7  Cr^nck^  506.  Tbe  operation  of  any  concealment  on  the  policy  depends  on  its  materiality  to  the  risk,  and  this 
aiaterlallty  is  for  the  determination  of  the  Jury.    JV*.  r.  FirsiMn  hu.  Co,  v.  HaUsm,  19  Johu.  JL  513. 

(ft)  Ace.  JtfiJiteni  V.  Coi^JHbian  ins.  Co.  10  Johns,  R.  75. 
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plamtiffs,  they  were  accompanied  with  a  paper  called  a  certifi-     ALBANY, 
cate  of  origin^  and  another  paper  calleda  certificate  ofimporia-     **•**•  *^**- 
Hen.     The  forsier  was  dated  the  88th  of  Ju/y,  1807, signed  by  ""^T^r^?*^ 
the  French  consul,  or  cooimisaary  of  commercial  relations  at  ,,^,^  \-^ 
New-York  J  under  the  seal  of  the  conuniseariat,  whioh  certified, 
that,  ^*  agreeably  to  the  papers  and  other  docaments  .presented 
to  us,  by  Mr.  ffWiam  Bayardy  (one  of  the  plaintifis,  .of  the 
house  ^  I^  Rey^  Ba/y^rd  £f  M\Eoers,)  ^<  merchajnt,  of  the  city 
of  iVe«MYbift,  the '5,839  hides,  by  him  laden  on  board  of  the 
ship  JMiiieroa,  Captain  CaUboell,  under  destination  for  Amster" 
dam,  were  purobased  and  exported  from  MoiUevideOy  prior  to 
the  capture  of  that  place  by  the  EuglUh.^^ 

This  certificate  of  origin  was  a  usual  and  customary  ^doou-  [  *  345  ^ 
ment  on  board  erf*  vessels  bound  from  the  United  States  to 
France  nnd  Holland ;  and  by  the  decrees  of  those  countries, 
it  wa&  required  that  a  certificate  should  accompany  all  goods 
exported  in  such  vessels  to  France  and  Holland^  certifying,  that 
such  goods  neither  eame  from  England,  nor  her  colonies,  nor 
belonged  to  IhtgUsk  commerce,  in  order  to  insure  the  entry  of 
such  goods  in  the  ports  of  JVonce  or  H(p/2aitc2,  pursuant  to  such 
decrees. 

The  certificate  of  importation  was  as  follows : — 

"Port  of  NetV'YorJc,  district  of  New-York :  These  are  to 
certify,  that  in  the  ship  American  Eagle,  King,  master,  from 
Montevideo,  were  imported  on  the  8th  of  June,  1807,  5,839 
hides,  consigned  to  J.  Clason  and  J.  R.  Livingston,  and  for 
which  the  duties  have  been  landed,  according  to  law.  Given* 
<tc.,  the  29ih  July,  1807.'' 

The  words  in  italics  were  written,  the  rest  being  printed 
In  making  out  the  certificate,  the  clerk  at  the  custom-house, 
through  mistake  or  inadvertence,  omitted  to  erase  the  printed 
-word  *•  for,"  and  the  words  **  the  duties;"  hides  being  a  raw 
material,  on  which  no  duties  are  payable  by  law ;  and  if  those 
words  had  been  obliterated,  (as  they  ought  to  have  been,)  the 
remaining  words  would  have  stated  the  simple  &ct  that  ^*  the 
hides  had  been  landed  according  to  law." 

These  two  doctmients  were  found  on  board  the  Minerva  at 
the  time  of  her  capture,  and  were  exhibited  in  proof  by  the 
captors,  on  the  trial,  in  the  Court  of  Admiralty.  The  sentence 
of  the  Court  of  Admiralty,  as  pronounced  by  Sir  WiUiam  Scott, 
was  set  forth  in  the  special  verdict ;  and  the  hides  were  con- 
demned, on  the  ground  of  a  continuity  of  voyage,  firom  a 
colony  of  the  enemy*  of  Great  Britain  to  the  mother  country 
of  such  colony,  or  its  allies,  and  the  documents  above-men- 
tioned were  among  the  proofs  on  which  the  decree  of  condem- 
nation  was  founded. 

The  insured  abandoned  for  a  total  loss,  on  the  26th  ♦of      [  *  346  ] 
November,  1807,  and  exhibited  to  the  -  defendants  the  usual 
preliminary  proofs,  and  demanded  payment. 
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ALBANY,  The  hides,  at  Che  time  of  their  shipment,  and  before  making 
^^^i;^^^'  the  insurance,  were  invoiced  at  the  price  of  twelve  cents  per 
Lb  Rot  pound,  being  the  value  thereof,  exclusive  of  charges.  The 
17  i'  Co  ^^^  vfere  purchased  by  the  plaintiffs  in  June,  1807,  of  the 
'  original  importers,  with  the  intention  of  exporting  them  to 
Europe ;  and  Bayard^  one  of  the  plaintifis,  wajs  informed,  at 
the  time  of  the  purchase,  by  J.  Clasan  and  J.  R.  LtvingsUm^ 
the  importers,  or  one  of  them,  that  the  hides  w«e  porchased 
by  their  agent  at  Montevideo,  in  June,  1806,  and  had  been 
actually  laden  on  board  of  the  ship  called  the  American  Eagle, 
whi\e  Montevideo  was  in  possession,  and  under  the  government 
of  Spain,  and  that  an  export  duty  was  paid  on  the  hides  to  the 
officers  of  the  government  of  Spain,  at  that  place,  and  that  the 
American  Eagle,  after  the  lading  of  her  cargo,  and  payment 
of  the  duties,  and  being  ready  for  sea,  was  prevented  from  sail- 
ing from  Montevideo,  on  account  of  the  place  being  invested 
by  a  British  force,  and  did  not  sail  from  that  place  until  after 
it  was  captured  by  the  British,  and  was  not  pennitted  to  clear 
out  until  after  the  payment  of  an  additional  export  duty  <^  ten 
per  cent,  on  the  cost  of  the  hides  and  the  residue  of  the  cargo, 
and  which  duty  was  paid  by  the  consignee  to  the  officers  of 
the  British  government  there,  on  which  they  granted  a  clear- 
ance for  New-  York. 

The  American  Eagle  sailed  from  Montevideo  in  April,  1807, 
and  arrived  in  New-York  in  the  month  of  June  following ;  and 
in  consequence  of  the  quarantine  laws,  then  in  force,  she  was 
not  permitted  to  go  up  to  the  city,  as  no  hides  are  permitted 
to  be  landed  within  the  city  between  the  1st  of  June  and  the 
1st  of  November,  in  any  year ;  but  they  might  be  landed  at 
any  other  place,  within  the  district  of  ^et£^- xbrJr,  during  that 
period.  * 
There  being  no  private  warehouses  at  the  quarantine  ground, 
[*347]  it  is  usual,  in  cases  where  vessels  cannot  proceed  *to  the  city 
by  reason  of  the  quarantine  laws,  for  the  collector  of  the  port 
to  sufier  such  cargo  to  remain  on  board  the  vessel  for  a  rea- 
sonable time,  to  give  the  importer  an  opportunity  to  sell  and 
dispose  of  the  same,  before  it  is  actually  landed  ;  such  cargo, 
however,  being  first  dul^  entered  at  the  custom-house,  and,  if 
subject  to  duty,  the  duties  being  first  duly  paid  or  secured  ac- 
cording to  law.  The  hides  in  question,  on  the  arrival  of  the 
American  Eagle,  were  duly  entered  at  the  custom-house,  and 
as  no  duty  was  payable  on  them,  by  the  laws  of  the  United 
States,Xhey  were  not,  for  the  reasons  above-stated,  actually  land- 
ed, but  after  the  purchase  of  them  by  the  plaintiffs,  were  tran- 
shipped, at  the  quarantine  ground,  within  the  port  of  Nevj-York, 
from  the  American  Eagle  to  the  Minerva ;  and  such  tranship- 
ment, under  the  circumstances  above-mentioned,  is  considered 
by  the  officers  of  the  customs  in  the  port  of  NeW'York,  and  by 
the  usage  of  the  merchants  of  the  said  city,  as  equivalent  to  an 
actual  landing  of  the  property,  previous  to  its  exportation. 
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In  case  the  court  should  be  of  opinion  that  the  plaintiffs     Albany, 
were  entitled  to  recover  for  a  total  loss  of  the  hides,  and  at     ^^'  *'"• 
the  invoice  and  value  thereof,  at  the  time  of  the  shipment      lx  Rot 
tiiereof,  and  before  the  making  the  said  insurance,  together  ^'* 

with  the  usual  and  just  charges,  the  jury,  by.  their  special  ver-    ^"'    '* 
diet,  assessed  the  damages  at  13,443  dollars  and  42  cents. 

But  if  the  court  should  be  of  opinion  that  the  plaintiffs  were 
not  entitled  to  recover  for  a  total  loss,  but  only  at  the  rate 
of  the  actual  cost,  or  price  paid  by  the  plaintiffs  for  the  hides, 
together  with  the  usual  and  just  charges ;  then  the  jury 
assessed  the  damages  at  1 1,376  dollars  and  85  cents.  And  in 
ease  the  court  should  be  of  opinion  that  the  plaintiffs  were 
only  entitled  to  recover  for  a  return  of  premium,  then  the 
iurors  assessed  the  damages  at  1,010  dollars  and  41  cents. 

^David  A.  Ogderiy  for  the  plaintiffs.  From  the  facts  stated  [*348 
in  the  special  verdict,  the  plaintiffs  are  entitled  to  recover  for 
a  total  loss.  All  the  warranties  contained  in  the  policy  have 
been  fiilfiUed ;  and  the  only  question  which  can  arise  is  as  to 
the  amount  of  damages;  whether  they,  are  to  be  estimated 
according  to  the  original  cost,  or  the  invoice  price  and  value 
at  the  time  of  the  shipment.  The  true  rule  is,  the  value  of 
the  subject  at  the  time  of  the  shipment ;  and  the  cost  fs  only 
a  means  of  ascertaining  the  value.  The  first  price  of  a  thing 
does  not  always  afford  a  certain  criterion  of  its  true  value ; 
for  it  may  have  been  purchased  very  dear  or  very  cheap. 
{Marshall  an  Ins.  621.)  In  Leuns  v.  Rucker,  (2  Burr.  1167. 
1 170.  Park^  132.)  Lord  Mansfield  said,  the  insurer  ^^  must 
pay  the  prime  cost,  that  is,  the  value  of  the  thing  insured  at 
the  outseV*  In  Steevens  v.  The  Columbian  Insurance  Comr 
pany,  (3  Caines^  43.)  the  court  said,  *^  that  in  an  opeir  policy 
on  goods,  the  rule  by  which  to  estimate  a  total  loss,  was  the 
invoice  price,  and  all  duties  and  expenses,  till  they  are  put  on 
board,  with  the  premium  of  insurance ;  that  in  an  open  policy 
on  the  vessel,  her  value  at  the  time  she  sails,  with  the  expense 
of  her  outfit  and  premium,  was  the  rule  by  which  to  estimate 
a  total  loss.''  In  Gahn  and  Mumford  y.' Broome,  (2  Johns,  Cos. 
47.)  it  was  laid  down  as  a  general  rule,  that  in  an  open  policy, 
the  invoice  price  is  the  value  which,  upon  a  total  loss,  the 
insured  is  entitled  to  recover.  All  the  books  speak  of  the 
invoice  price,  that  is,  the  value  at  the  outset,  or  at  the  time  of 
shipment. 

Hoffman  and  Harison^  contra.  We  do  not  mean  to  defend 
the  discision  of  Sir  William  Scott,  as  to  the  ground  of  a  con- 
tinuity of  voyage ;  but  we  shall  contend  that  the  plaintiffs  are 
not  entitled  to  recover  for  a  total  loss,  for  another  reason. 
The  plaintiffs  put  on  board  b,  false  paper,  the  certificate  of  the 
French  consul,  which  was  the  real  cause  of  condemnation. 
This  certi&ate  declares,  that  the  hides  were  purchased  and 
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ALBANY,  exported  from  ^Mxmtevideo,  prior  to  the  capture  by  the  Briitth 
Feb.  1811.  rpi^Q  special  verdict  states,  that  this  was  a  usual  and  customary 
^""^LsRoT^^  document ;  but  because  the  decrees  of  France  rendered  sucb 
▼^^  ^^  a  document  necessary,  it  does  not  follow  that  it  should  nol 
contain  the  truth.  Now  it  appears  from  the  case,  that  th( 
hides  were  not,  in  fact,  exported  from  Mxmteviieo  until  aflei 
the  Briiisk  were  in  possession  of  the  plaoe.  The  object  oi 
the  certificate  was  to  seciue  an  entry  in  Amsterdam;  bill 
though  it  might  operate  to  protect  the  property  ^^[ainst  Franu 
or  her  allies,  it  increased  the  risk  <^  capture  from  BriiUh  cruis- 
ers. In  the  cose  otBlagge  v.  The  NevhYork  Imuranee  Cam' 
{Miny,  (I  Cainesy  549.)  the  court  held,  that  under  a  warranty 
of  neutral  property,  if  there  was  any  ftlse  paper,  which  in« 
creased  the  risk  of  belligerent  capture,  the  insimd  could  not 
recover.  It  was  well  known  that  the  British  courts  con- 
demned on  the  ground  of  a  continuity  of  voyage ;  any  paper, 
therefore,  which  would  give  color  for  condemnation,  is  sufficient 
to  dischaige  the  isBurer. 

If  the  vessel  was  captured  on  account  of  this  document,  the 
insured  cannot  now  be  permitted  to  explain  or  contradict  it. 
Such  document  by  a  foreign  minister  must,  as  Sir  Wmiam 
Scott  observed,  be  conclusive  evidence  of  the  fiict  which  it 
states.  A  neutral  is  bound  to  have  true  and  authentic  papers. 
If  the  real  truth  had  appeared  in  this  case  to  the  Court  of  Ad- 
miralty, the  condemnation  would  not  have  taken  place.  It 
was  admitted,  that  if  the  goods  had  been  shipped  after  the 
capture  of  Manteviiso  by  die  British,  there  would  have  been 
no  continuity  of  vt>yage ;  but  the  certificate  of  the  French  con- 
flul  was  considered  as  decisive  evidence  to  the  contrary. 

2.  Some  g^ieral  role  must  be  established,  by  which  to 
ascertain  the  amoui^t  of  loss.  The  prime  cost  is  a  fixed 
measure  of  damages ;  but  if  the  value  at  the  time  of  subscrib- 
ing the  policy,  or  the  shipment,  is  to  be  the  guide,  it  will 

f  *  350  ]  alway  fluctuate  with  the  rise  and  fall  of  the  ^tuarket  If  the 
insured  gets  the  cost  of  the  goods,  and  all  charges,. he  is  com- 
pletely indemnified.  The  prime  cost  and  the  value  are  the 
same ;  and  when  the  books  speak  of  the  prime  cost,  or  invoice 
price,  they  mean  the  invoice  of  the  cost  of  the  goods,  not  the 
invoice  made  up  by  the  riiipper,  with  a  view  to  exportation. 
But  in  this  case,  the  goods  were  purchased  with  a  view  to  an 
immediate  exportation,  and  not  for  the  purpose  of  a  sale  here. 
This  is  a  strong  reason  for  considering  the  cost  as  the  value 
of  the  goods. 

3.  If  the  certificate,  being  a  false  paper,  ought  not  to  have 
been  on  board,'  the  plaintiffs  are  not  entitled  to  a  return  of 
premium,  for  the  defendants  have  run  the  risks  prior  to  the 
capture ;  and  if  they  have  run  any  part  of  the  risk,  there  can 
be  no  return  of  premium.  Again,  the  policy  was  dated  the 
7th  /«&,  when  the  goods  were  shipped,  and  the  certificate  is 
dated  the  25th  Juiy ;  bom  the  7th  to  the  25th  Jufy,  therefim 
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the  goods  were  at  the  risk  of  the  defendants  in  the  port  of     alb4NT. 
New-Yi>rk.  F^.mL 

Ls  Ror 

T.  A.  Eaunety  in  reply.  1 .  The :  goods  were  purchased  ,^^_  ;*^ 
when  Mtmtevidto  was  a  Spanish  colony ;  they  were  shipped 
and  ready  for  sea^and  had  paid  the  esg^ort  duty  to  the  SpanisK 
gaivenuDent.  They  had  acquired  all  the  rights  ajid  ppivil^i^s 
of  neutral  property^  when  the  Briiisk  came.  They  then  paid 
the  Briiisk  export  duty*  They  had>  therefore^  aidouble  right 
to  be  respected ;  by  Spain  or  her  allies,  for  heving  paid  a 
i^EMiiiui  duty ;  by  Great  Britain,  for  having  paid  the  British 
duty.  If  there  is  any  fidsehood  in  the  certificate,  it  is  of  the 
sUghtest  kind ;  but  in  every  just  and  bberal  seme  it  is  true. 
According  to  the  reasoning  of  the  defendants,  because  the 
platntifli  have  paid  duties  to*  both  nations^  in  order  to  protect 
the  goods  against  both,  they  are  for  that  reason  liable  to  be 
condemned  by  both.  The  property  was  bona  fide  American, 
and  was  not  exported  by  the  importer.  The  proof  of  the  neu- 
trad  property  *tould  be  made  in  New-York;  and  the  perform-  [  •  351 1 
anoe  of  the  warranties  has  been  found  by  the  special  veiidict 

It  is  true,  that  where  there  is  a  warranty  of  neutral  prop- 
erty, unneutral  papers,  must  not  be  on  board.~  It  is  not 
every  false*  paper  that  will  amount  to  a  breach  of  the  weiranty ; 
bat  it  must  be  an  unneutral  paper.  Is  this  certtfieate  of  origin, 
then,  an  unneutral  paper?  Whether  true  or  false,  does  it 
afiect  the  fact  of  the  neutrality  of  the  property  ?  The  ob- 
jection, then,  of  its  being  £ilse,  fitila,  in  Umne»  It  can  only* 
aliect  the  question  as  to  the  continuity  of  the  voyage ;  but 
this  country  has  never  acknowledged  the  Briiish  rule,  or  the 
rufe  of  1756,  on  this  subject. 

Again,  it  is  found  to  be  a  usual  and '  custoiQary  document, 
for  all  Asnerican  vessels  bound  to  France  orlMlandM  The 
defendants  must  have  known,  as  the  insunoice  was  to  Amster" 
dmm,  that  such  a  paper  would:  be  cmx-  board.  The  insurers 
are  bound  to  know  the  usage  and  course  of  trade*  (Park, 
251.  Marshall,  474.  1  Burr.  341.  350i)  In  J^/«fi^Ae  v. 
F^feher,  (Doug.  251.)  Lord  Mansfield  said,  that  the  practice 
of*  taking  Ostend  papers,  being  the  course  of  trade,  was  to  be. 
deemed-  to  be  known  to  every  body*  The*  defendants-  then 
knewthttt  there  would  be  a  certificate  of  origin  on  board,  aiidi 
on  the  ground  now  contended  for^  with  the  risk  of  certain, 
condemnation  by  the  British.  Ho\v  then  can  itbesaid,  tliat 
the  risk,  has  been  increased  ?  If  there  had  been  no  certificate 
of  origin  on  board,  and  the  properlyvhad  been  condemned  by 
a  French  court  for  that  reason,  the  defendants:  would  have 
reused,  to  pay,  because  a  usual  and  necessary  deounKent  was 
not  on  board. 

52.  The  value  at  the  outset,  or.  the  commencement  of  the 
voyage,  is  the  true  value.  The  insured,  in  case  of  loss,  is  to 
be  put  in  the  situation  he  was  in  at  the  time  the  risk  or  voyi^ 
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ALBANY,    commenced.    If  goods  are  given  Dy  a  father  to  his  son,  to  set 

^^JJ^JJU*"     him  up  in  trade,  and  he  exports  them,  is  the  insurer  to  pay 

LsRoT      nothing,  because  the  goods  cost  the  insured  nothing?     Prime 

i'    Go  ^^^^  ''  synonymous  *with  value  at  the  outeet.    Marshall  says, 

I  *  d^S*!     *  ^^^  prime  cost  or  invoice  price.     The  invoice  is  a  fair  document 

'      ^   -■       of  trade,  made  by  the  merchant,  at  the  time  of  shipment ;  and 

is  for  the  information  of  the  consignee  or  merchant  abroad,  as 

to  the  value  of  the  goods  at  the  port  of  shipment,  and  is  a 

guide  as  to  profit  in  the  port  of  destination.    The  invoice, 

which  makes  a  part  of  the  preliminary  proof,  is  the  invoice  of 

shipment.     Prime  cost  is  the  value  or  cost  at  the  port  of  ship* 

ment,  as  distinguished  from  the  value  at  the  port  of  delivery, 

where  the  expenses  and  profits  are  added. 

3.  The  insurance  must  be  on  all  the  risks,  <Hr  none.  There 
can  be  no  apportionment  of  the  risk.  It  does  not  appear  fiom 
the  verdict  when  the  goods  were  shipped. 

Thompson,  J.,  delivered  the  opinion  of  the  court  The  ob" 
jection  raised  by  the  defendants'  counsel,  against  a  recoveiy 
as  for  a  total  loss,  is,  that  the  vessel  had  on  board  a  certificate 
of  origin  from  the  French  consul,  and  that  the  defendants 
were  not  informed  of  this  document.  It  is  said  to  have  been 
a  false  paper,  and  the  efficient  cause  of  the  condemnation. 

Tlje  French  consul  certifies,  tliat  agreeably  to  the  papeis 
and  documents,  presented  to  him  by  WiUiam  Bayard^  the 
hides  in  question  were  purchased  and  exported  from  Monie* 
videoy  prior  to  the  capture  of  that  place  by  the  English.  And, 
according  to  the  finding  of  the  jury,  the  purchase  of  the  hides, 
the  lading  them  on  board,  and  the  payment  of  the  export 
duties,  all  happened  while  Montevideo  was  in  possession  of  the. 
Spaniards ;  and  these  were  the  most  essential  acts  in  the  pro- 
cess of  exportation,  as  (blt  as  related  to  the  belligerent  policy, 
on  the  subject  of  such  colonial  trade.  It  may,  therefore,  be 
questionable,  whether  this  certificate  of  origin  ought  to  be 
considered  as  false.  But  admitting  it  not  to  be  strictly  true, 
there  was  no  evidence  of  any  mala  fides  m  the  plamtifls.  Tht. 
[  *  353  ]  jury  have  not  found  any  fraud  in  *them  in  respect  to  the  con* 
tents  or  concealment  ot  the  paper.  Independent,  however,  ol 
these  considerations,  a  conclusive  answer  to  the  objection  is,  that 
it  is  found  by  the  jury  that  such  a  certificate  was  a  uraal  and 
customary  document  on  board  of  American  vessels,  bound  to 
France  and  Holland;  and 'one  required  by  decrees  of  those 
countries  to  insure  an  entry.  It  was,  then,  a  paper  not  neces- 
sary to  have  been  formally  disclosed,  because  the  insurer  must' 
have  known  it  would  be  on  board.  It  is  not  to  be  supposed 
they  were  ignorant  of  this  course,  and  of  this  necessity.  The 
assured  may  be  innocently  silent  as  to  those  things  which  the 
underwriter  ought  to  know.  (Parky  183.)  The  insurer,  in. 
estimating  the  price  at  which  he  is  willing  to  take  the  risk, 
must  have  under  his  consideration,  the  nature  of  the  voyage 
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to  be  performed,  and  the  usual  course  and  manner  of  conduct*    albant, 
log  it.     Every  thing  done  in  the  usual  course  is  presumed  to  .J^^^^' , 
have  been   foreseen,  and   in  contemplation,  at  the  time  he      lxRot 
engaged.    He  takes  the  risk  upon  a  supposition  that  what  is  ^      lies  c 
usual  and  necessary  will  be  done.     (1  Buirr.  348.)     The  un- 
derwriters are  chargeable  with  the  knowledge  of  this  docu- 
ment being  on  board,  and  so  took  the  risk  of  uie  consequences 
of  it  upon  themselves*    If  this  document  exposed  the  subject 
to  losS)  by  means  of  one  belligerent,  the  want  of  it  would 
equally  have  exposed  the  property  to  loss  from  another.     It  is 
always  a  question  how  far  the  want  of  disclosure  of  a  paper, 
admitting  it  to  be  intentionally  a  false  one,  was  material  to  the 
risk.      This   was   the  doctrine   in   Barnwell  v.    Churchy    (1 
Caines^s  Rep,  217.)     It  is  a  well  settled  rule,  in  the  law  of 
insurance,  that  matters  which  are  presumed  to  lie  equally  in 
the  knowledge  of  both  parties  need  not  be  disclosed.  (3  Burr. 
1605.     Doug.  238.  and  Mayne  v.  ff after,  Park,  196.)    There 
was  no  breach  of  warranty  in  the  present  case.    The  plaintiff 
did  not  undertake  to  warrant  against  the  consequenees  of  the 
importation  of  *the  hides  from  Montevideo^  any  further  than       [*354] 
that   they  themselves  were  not  the  importers.     We  cannot, 
therefore,  see  any  substantial  objection  to .  a  recovery  for  a 
total  loss.     And  the  remaining  question  is,  Upon  what  princi 
pies  shall  the  loss  be  computed  ? 

In  the  case  of  Mumford  v.  Broome^  (1  Johns.  Cas.  120.) 
decided  in  this  court,  it  is  said  to  be  a  settled  rule,  that  in  an 
open  policy  on  goods,  the  invoice  price  is  the  value  which, 
upon  a  total  loss,  the  insured  is  entitled  to  recover.  That  this 
affords  not  only  an  equitable  but  a  certain  rule,  not  influenced 
by  the  flucluatians  of  value  which  subsequent  circumstances 
may  produce.  The  invoice  price,  as  here  linderstood,  is  evi- 
dently the  prime  cost,  this  being  a  fixed  and  certain  criterion, 
which  is  the  reason  assigned  lor  the  rule.  And  besides,  it 
appears  from  the  case,  that  at  the  time  of  effecting  the  insur- 
ance, an  account  stating  the  price  at  which  the  goods  had 
been  purchased,  was  exhibited  to  the  underwriters,  for  the  pur- 
pose of  showing  the  interest  intended  to  be  insured.  Although 
an  invoice,  strictly  speakings  may  be  a  document  transmitted 
from  the  shipper  to  his  factor  or  consignee,  containing  the 
particulars  and  prices  of  the  goods  shipped ;  and  when  under- 
stood in  this  sense,  and  made  out  without  regard  to  the  prime 
cost  of  the  articles,  it  might  be  objectionable  as  a  rule  of  evi- 
dence by  which  to  estimate  the  value  of  the  subject;  yet 
invoice  is  sometimes  used  and  understood,  as  containing  an 
account  of  the  prime  cost  of  the  article  specified.  Thus,  in 
Marshall  it  is  said,  the  loss  is  estimated  according  to  the  prirn^ 
costy  that  is,  the  invoice  price.  And  in  Magens  (vol.  1 .  p.  37.^ 
it  is  laid  down  that  the  invoice  of  the  cost  is  the  rule  by  whicn 
the  loss  is  to  be  computed.  {Bums  on  Ins.  158.)  It  is,  in  the 
opinion  of  the  court,  unnecessary  here  to  establish  any  general 
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ALR4NT,     rule  on  the  subject*    Whatever  the  rule  ought  to  be^  we  thinks 
^r^-^-^r  ^^  ^®  ^^^'^  before  ui,  in  ccNuputing  the  loss,  the  hides  must  be 
LvRoY      estimated  at  ten  cents  per  pound,  that  being  the  prime  cost 
^*  And  *it  is  peculiarly  fit  and  reaccMiable  to  adopt  this  as  the 

r  *' 355 1  ^*  P'*^^  here,  because  it  will  be  a  complete  indemnity  to  the 
'  -I      assured,  and  as  the  hides*  were  not  only  purchased  for  the 

express  purpose  of  exportation,  but  never  were  landed,  being 
purchased  and  transhipped  at  the  quarantine  ground.  An 
inquiry  into  their  real  vaJbe,  or  market  price,  must,  therefore, 
be  attended  with  some  degree  of  uncertainty.  The  prime 
cost  of  the  goods  might  not,  in  many  cases,  be  a  just  rule  of 
computation,  as  where  they  were  net  purchased  with  a  view 
to  an  immediate  exportation,  and  had  remained  on  hand  for  a 
considerable  length  of  time.  But  in  matters  of  commerce,  the 
plainest  and  simplest  rules  are  always  the  best.  And  I  should 
incline  to  think  that,  generally  speaking,  the  prime  cost  would 
be  the  best  rule  by  which  to  test  the  value  of  the  subject. 
The  prime  cost  is  commonly  the  maiket  price  of  the  article. 
And  as  the  shipment,  in  the  usual  course  of  business,  is  made 
soon  after  the  purchase,  the  prime  cost  is,  ordinarily,  the  real 
value  of  the  subject.  In  a  valued  policy,  the  value  inserted  is 
always  understood  to  be  the  fiiir  amount  of  the  prime  cost  of 
the  goods.  When  the  insurance  is^  bona  fidt^  meant  as  an 
indemnity,  it  must  be  taken  that  the  value  was  so  fixed-  as  that 
the  insured  might,  in  case  of  losS)  have  an  indemnity,  and  no 
more.     {Coniy't  Marsh.  288,  289.) 

In  the  case  o{  Lewis  v.  i?i£cfeer,'(2  Burr,  11 67.)  Lord  Mans^ 
fitli  seems  to  consider  prime  cost  and  value  in  the  policy  as 
importing  the  same  thing.  He  says,  that  in  case  of  a  total  loss, 
the  prime  cost  of  the  property  insured,  or  the  value  mentioned 
in  the  poticy,  must  be  paid  by  the  underwriter.  And  again, 
the  prtmd  cosi^  that  is,  the  vame  of  the  thing  insured  at  tho 
WListt^  is  what  the  underwriter  has  to  pay.  (Marshally  288, 
289.)  There  seems  to  be  no  good  reason  why  the  same  rule 
should  not  pevail  in  computing  the  loss  on  an  open  policy ; 
and  that  the  value  of  the  goods,  at  the  ouU^et,  or  commence- 
I  *  356  ]  ment  of  the  risk,  together  with  the  customary  *charges,  should 
nbt  be  the  sum  the  underwriter  ou^t  to  pay.  It  becomes, 
then,  in  a  great  measure,  a  question  as  to  the  rule  of  evidence 
-by  which  this  is  to  be  ascertained.  And  the  prime  cost,  espe- 
cially where  the  goods  are  purchased  for  exportation,  appears  to 
me  to  be  the  plainest  and  simplest  rule,  and  less  exceptionable 
than  an  inquiry  into  the  market  price  of  the  articles.  This  is 
fluctuating^  and  always  more  or  less  uncertain.  The  former 
rule  will  always  indemnify  the  assured;  and  the  result  of  an 
inquiry,  according  to  the  latter,  will  depend  upon  the  opinion 
of  a  jury,  formed,  perhaps,  from  the  clashing  testimony  of  wit* 
nesses. 

.Without  intending,  however,  to  lay  down  any  general  rule, 
we  adopt  prime  cost  as  the  principle  upon  which,  in  this  case, 
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the  los«  must  be  computed,  and  according  to  which,  by  the     ALBANY, 
verdict  of  the  jury,  the  plaintiff  is  entitled  to  judgment  for  vJ^^^^O-iL-- 
11,376  dollars  and  85  cents.  Hotchkiss 

Judfrment  accordingly.         .,    ^• 

SOCIKTY. 


HoTCHKfss  against  The  Trustees  op  Tm^  FrnsT 
Religious  Society  in  the  Town  of  Homkr. 

IN  ERROR,  on    certiorari  from  a  justice's   court.     The     ^"^'^^1^^'^ 
action  in  the  court  below  was  brought  by  the  defendants  in  u%^mioi**"K 
error,   being  an   incorporated    religious   society,   against   the  f^^*  before  a 
plaintiff  in  error,  to  recover  the  amount  of  his  subscription  to 
certain  articles  of  agreement,  maile  by  the  members  of  the 
society  for  raiding  a  certain  annual  sum  for  the  support  of  a 
minister  of  the  gospel,  during  the  period  of  six  years,  from  the 
20th  December,  180^. 

The  plaintiffs  below  appeared  by  attorney ;  and  after  issue 
joined,  and  a  trial  by  jury,  a  verdict  was  found  for  the  plaintiffs. 

On  the  return  to  the  certiorari,  several  objections  were  *made       [  *  Sf"'  ^ 
to  the  proceedings  before  the  justice,  which  were  submitted  to 
the  court,  without  argument;  but  the  only  question  decided  by 
the  court  was,  whether  the  justice  had  jurisdiction,  the  plain- 
tifis  being  a  corporation. 

Per  Curiam.  The  suit  below  was  brought  by  a  religious 
society,  in  its  corporate  capacity,  and  the  question  is,  whether 
tlie  justice  had  jurisdiction  of  the  case.  It  was  lately  decided 
in  this  court,  (5  Johns.  Rep^  347.)  that  a  corporation  cannot  be 
sued  before  a  justice.  There  are  inseparable  difficulties  in  the 
way  of  a  suit  against  a  corporation,  among  which  it  is  sufficient 
to  mention,  that  the  justice  has  no  process  provided  by  the 
act,  to  compel  a  corporation  to  appear.  But  when  they  are 
plaintiffs,  they  can  constitute  an  attorney  to  appear  for  them, 
and  conduct  the  suit,  and  the  jurisdiction  of  the  justice  extends. 
to  all  personal  actions,  where  the  demand  does  not  exceed  25 
dollars.  The  only  objection  to  the  cognizance  of  a  suit  by  a 
.corporation,  is  to  the  form  of  the  execution  provided  by  the 
statute,  which  is  to  issue  against  the  goods  and  chattels,  and 
in  default  of  the  goods  and  chattels,  against  the  body  of  the 
party  who  may  not  be  specially  exempted ;  and  if  the  plaintiff 
fails  in  the  suit,  the  defendant  is  entitled  to  the  same  process 
for  his  costs,  and  for  the  balance  which,  in  cases  of  set-off,  may 
have  been  found  in  his  favor.  The  execution,  so  far  as  re- 
spects the  body,  could  not  be  executed  against  the  corporation, 
nor  could  such  an  execution  issue  in  any  other  court.  The 
defendant  then  would  have  all  the  remedy  that  could  be  afford- 
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ALBANY,     ed  him,  if  he  was  sued  in  a  higher  court     This  objection 
^^^jlj;|^j^  does  not,  therefore,  seem  sufficient  to  destroy  the  jurisdiction 
Delavkrgmk  of  the  ju^tice.     If  the  judgment  then  be  in  favor  of  tiie  defend- 
^  ^-  ant,  the  execution  can  is^ue  in  the  usual  fcrm ;   aiid  it  would 

be  effectual,  as  against  the  goods  and  chattels  of  the  corpora- 
tion, and  could  only  be  inoperative  as  to  the  residue  cf  it. 
The  defendant  would  still  have  adequate  remedy  uron  his 
358  j  judgment,  and  all  *lhat  could  be  afibrded  him,  if  express  juris- 
dict'on  had  been  g'vcn  in  the  cafe.  There  is  a  very  great 
convenience  to  all  parties,  in  sustaining  such  suits ;  for  to 
compel  a  corporation  to  sue  for  small  demands  in  the  higher 
courts,  would  operate  oppressively,  as  to  costs,  iihichever  party 
might  be  entitled  to  them. 

The  provisions  of  the  ten  pound  act  do  not  seem  to  furnish 
any  other  objection  to  the  fcuit,  than  that  arising  from  the  form 
of  execution,  and   for  tlie  reasons   already  mentioned,  that 
objection  d<^es  not  appear,  of  itself,  to  be  sufficient. 
The  judgment  below  must,  acccrd!ngly,  be  affirmed.  * 

Judgment  affirmed. 


Delavergne  against  Norris. 

In  an  action  THIS  was  an  action  of  covenant.  The  plaintiff  declared, 
ihe  co'veiiaiit  on  a  breach  of  the  several  covenants  contained  in  a  deed,  that 
against  cncuin-  the  grantor  was  well  seised,  &c.,  for  the  quiet  enjoyment  of  the 
dordphc plain-  grantee;  that  the  premises  were  free  from  encumbrances,  and 
liir,  if  he  has  iha|  |})e  defendant  had  eood  risrht  and  title  to  sell  and  con- 

patd  off  ihe  en-  jP  o  cj 

C'jinbriittee,niny  ^^J*  (fcC. 

itKovir       ihc       The  cause  was  tried  at  the  Dutchess  circuit,  in  September, 
him7"b«t**iV  h«  1810,  bcforc  the  chief  justice, 

has  not  paid  any       fhe  deed  ccntaining  the  covenants  was  proved  ;   and  there 
'  ^'   nofiiiW  were  several  mortgages  on   the   promises  duly  recorded,  on 


recover  1 


^a»"»&^« o"'.> •  which  the  plaintiff  had  paid  the  sum  cS  l,lt)5  dollars  and  44 
not  choose  to  ccnts ;  and  the  sum  of  835  dollars  and  30  cents  still  remaiiicd 
cilcteTl!  ^\h^  ^"^  ^"  ^'^®  mortgages,  and  unpaid  by  the  plaintiff;  but  for 
mort^^c^  he  which  he  claimed  to  recover.  It  appeared  that  the  defendant 
may  satisfy  the  ^Qg  insolvent,  and  wholly  unable  to  pay  any  part  of  the  niort- 

morsrage,     aim  '  •'  r    j         j    i 

resort      to    his  g»gCS. 

covenant.  («)  _^  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

of  the  court,  whether  the  plaintiff  was  entitled  only  to  J, 165 

[  *359  ]        dollars  and  44  cents,  or  to  2,000  dollars  *and  44  cents,  includ- 
ing what  still  remained  due  on  the  mortgages. 

The  case  was  submitted  to  the  court  without  aigument. 

Ftr  Curiam,     The  verdict  ought  to  be  entered  for  the  1,165 

(a)  Vid.  MuprOf  S68,  note  a 
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do  iars  and  14  cents  only.  If  the  plaintiff,  when  he  sues  on  a 
covenant  against  encumbrances,  has  extinguished  the  encum- 
brance, he  is  entitled  to  recover  the  price  he  has  paid  for  it. 
But  if  he  has  not  extinguished  it,  but  it  is  still  an  outstanding 
encumbrance,  his  damages  are  but  nominal,  for  he  ought  not 
to  recover  the  value  of  an  encumbrance,  on  a  contingency, 
where  he  may  never  be  disturbed  by  it.  This  is  the  reasona- 
ble rule ;  for  if  he  was  to  recover  the  value  of  an  outstanding 
mortgage,  the  mortgagee  might  still  resort  to  the  defendant,  on 
his  personal  obligation,  and  compel  him  to  pay  it ;  and  if  the 
purchaser  feels  the  inconvenience  of  the  existing  encumbrance, 
and  the  hazard  of  waiting  until  he  is  evicted,  he  may  go  and 
satisfy  the  mortgage,  and  then  resort  to  his  covenant.  This  is 
the  rule  as  laid  down  by  the  Supreme  Court  of  Massachusetts ^ 
in  Prescott  v.  Trueman,  (4  Tyng^s  Rep.  627.)  and  it  is  entitled 
to  the  highest  respect. 

Judgment  accordingly. 


ALBilNY, 

Feb.  1811. 

LlADSfT 

V. 

SMltS 


Ltndsev  against  Smith. 

THIS  was  an. action  o{  slander.  The  declaration  contained  in  an  action  of 
several  counts.  The  first  count,  which  was  the  only  one  iJjlJ|ion***st2Si 
objected  to,  stated,  that  the  plaintiff  is  a  justice  of  the  peace,  that  the  piaimiflf 
<fcc.,  and  that  the  defendant,  to  injure  him  and  expose  him,  as  ^^'thS  peac? 
a  justice,  to  prosecution  for  *corruption,  &c.,  in  a  certain  dis-  r  «  ggQ  j 
course  which  the  defendant  had  with  divers  persons  concerning  and  that  the  de- 
the  plaintiff,  as  a  justice,  said  of  the  plaintiff  in  his  office  of  a  fendant,  mean- 
justice,  "  Lindsey  (meaning  the  plaintiff)  had  been  feed  by  Ab^  ai&  expoMblm 
ncr  Wood,  (meaning  Abner  Wood  who  then  lately  had  a  cause  Jp  prosecution 
pending  and  determined  before  the  plaintiff,)  and  that  he  ^,^^^^ 
(meaning  the  defendant)  could  do  nothing  whtn  the  magistrate  ^i^^oune,  6^, 
fnieaning  the  plaintiff)  was  in  that  way  against  him,^^  (meaning  pUiintifl;  in  his 
the  defendant.)  ^f^^  •^/.SiiT' 

The  defendant  pleaded  the  general  issue ;  and  there  was  a  (mean  nj  tbS 
general  verdict  for  the  plaintiff  for  179  dollars.  te'''fied  **b* 

A.  IV.,  (mean- 

J.  Doer,  for  the  defendant,  moved  an  arrest  of  judgment; —  j»j^|^'  ^^^ 

1.  Because  the  colloquium  does  not  state  that  the  words  were  cause  pending 
spoken  by  the  defendant  "  of  a  id  concerning  the  said  cause^  ^  determined 
and  of  and  concerning  the  conduct  of  the  plaintiff  as  a  justice,  tifl;^and  t£atbe 

in  relation  to  the  said  cause.  !^id^do"nSlh^ 

2.  Because  the  innuendo  introduced  new  matter  material  to  in;  when  the 


be  proved. 


magistrate  waa 
in     that     way 
asainst     him/' 
I  nel 


(the  defendant.)    On  a  molion  in  arrest  of  judgment,  this  declaration  was  held  sufficient. 
Though  an  innuendo  cannot  supply  the  place  of  a  coHoquiumj  yet  if  there  be  a  colloquium  sufficient  to 
point  tlic  aoplication  of  the  u-ords  to  the  plainliflT,  if  si>oken  maliciously,  be  must  have  judgment,  (a) 

(a J  Vid.  Gidney  v  BlaJte,  11  JoJmm.  R.  64.    Milligan  v.  Thom,  6  Wendell,  411. 
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3*  Because  it  contains  no  explanation  of  the  precedent 
words,  and  is  inconsistent  aod  insensible. 

He  cited  Van  Vecktcn  v.  Hopkitu^  5  Johns.  Rep.  211.  I 
Com.  Dig.  268.  Sayre,  280.  6  Term  Hep.  6^1.  Q  Ea$u 
427.     9  £0^,  95. 

FUk,  contra* 

Per  Curiam^  The  sknderoos  intent  and  application  of  tlie 
words  charged,  must  be  considered  -aa  established  by  the  ver- 
dict. Here  was  a  colloquium  laid,  which  was  sufficient  to 
give  application  to  the  slander.  It  \»  averred  that  the  defend- 
ant was  discoursing  concerning  the  plaintiff,  as  a  juf^tice,  aiid 
that  the  words  were  spoken  of  him  in  relation  to  his  off.ce  as  a 
justice,  and  it  was  a  question  of  evidence,  whether  the  words 
so  spoken  of  the  plaintiff  had  an  innocent  or  a  f  Inndercus  and 
malicious  ^meaning.  The  innuendo  cannot  supply  the  pl<tce 
of  a  colloquium  ;  but  here  there  was  the  competent  colloquium 
to  give  point  and  application  to  the  words,  if  spoken,  as  the 
jury  must  have  found  them  to  have  been  spoken,  with  a  scan 
dalous  and  malicious  intent. 

The  motion  is,  therefore,  denied. 


BnowN  against  Mott. 

*«^KT«M>t«  THIS  was  an  action  of  assumpsit.  The  plaintiff  declared 
for  the  VcciiQ-  on  a  promissory  note,  dated  the  14th  November,  1806,  for  five 
nodaUooof  u«  hundred  dollars,  made  by  Daniel  S.  Dean,  payable  to  the  de- 
wiUiout  coiMid  fendant  or  order,  six  months  after  date.  The  note  was  en- 
hdd^°UMt  ^K  J^*"^^^  ^y  ^^^  defendant  and  the  plaintiff,  in  blank  ;  but  the 
eiKioraer  wu  endorsement  of  the  plaintiff  was  afterwards  struck  out.  The 
amount  ^^' after  ^^^^  ^^^  protested  for  non-payment,  and  due  notice  given  to 
due  noiiec  of  the  defendant,  as  endorser.  The  defendant  endorsed  the  note, 
i^>|payineDi^^  solely  for  the  accommodation  of  the  maker,  and  to  enable  him 
pSniiff  knew  to  raise  money ;  but  the  person  to  whom  the  application  waa 
took*the"noto  ^^^^  ^'^^  ^^^^  purpose,  refused  to  advance  the  money  without 
that  the  cndor-  another  endorser.     The  plaintiff  offered  the  maker  to  endorse 

ed'noronafdenil  ^^^  ^^^^  ^^^  ^^^^  if  the  maker  would  pay  him  out  of  the  money 
lion;  but  if  there  to  be  obtained,  250  dollars,  which  the  maker  owed  the  plain- 
c  '***luid"iliS  ^'^*»  which  he  agreed  to  do;  and  the  plaintiff  then  endorsed 
knows  to  the  the  note,  and  received  the  250  dollars.  The  note  never  was 
pUuDtiflT,^     the  \^  ^j^^  possession  of  the  defendant,  and  no  consideration  passed 

tbow  It  m  de» 

fence ;  and  ti  aetmtf  that  if  the  plaintiff  had  piirrha»e«l  the  note  at  a  reduced  price,  be  could  not  rccovet*  of 

moh  endorser  mora  than  be  paicl  for  the  note,  (a) 

(a)  The  endonee,  in  an  action  afainst  the  endoravr,  can  only  recover  the  consideration  which  he  haa  actuak- 
J  paid.  Braman  v.  Ucm,  13  Jokiu.  R.  59  JlfitJia  v.  CommisMn  Cb.  15  Jokiu.  R.  44.  Bee  Pneell  v  B'aUn, 
R  Onp«a,660. 
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between  him  and  the  maker,  or  the  plaintifT,  who  knew  that 
the  defendant  had  endorsed  the  note  solely  for  the  accommo- 
dation of  the  maker. 

At  the  last  Dutchess  circuit,  a  verdict  was  taken  for  the  plain- 
uff,  subject  to  the  opinion  of  the  court,  on  a  case  containing 
.he  above  facts,  which  was  submitted  to  the  court  without 
argument 

*Per  Curtain.  The  defendant  here  is  regularly  charged  as 
an  endorser  of  a  negotiable  note*  There  is  no  question  made 
but  that  he  has  been  duly  fixed  by  a  demand  upon  the  maker 
and  notice  to  him ;  but  the  defence  is,  thot  he  endorsed  the 
note  for  the  mere  accommodation  of  the  maker,  and  that  this 
fact  was  known  to  the  plaintiff  when  he  subsequently  endorsed 
the  note.  This,  however,  is  not,  of  itself,  a  defence.  The 
endorser  cannot  set  up  that  he  endorsed  the  note  without  con- 
sideration, because,  by  sending  the  note  into  circulation  by  a 
general  endorsement,  and  making  it  thereby  a  negotiable  bill, 
a  consideration  is  implied  by  the  law  merchant,  and  an  inquiry 
into  that  fact  is  precluded.  If  there  had  been  any  fraud  in 
this  case,  or  the  plaintiff  had  not  made  any  advance  upon  the 
note,  the  taking  it  under  the  knowledge  stated  in  the  case 
would  have  let  in  a  defence.  Or  if  he  had  purchased  it,  or 
taken  it  up  at  a  reduced  price,  it  would  seem  that  he  could 
recover  only  the  amount  paid.  (Wiffer  v.  Roberts^  1  Esp.  N. 
P,  261.)  But  as  the  drawer  originally  raised  the  money  upon 
the  note  with  the  endorsement  of  the  present  parties,  the  note 
must  have  been  returned  to  the  plaintiff  by  the  subsequent 
holder,  and  he  must  have  taken  it  up  for  the  full  value.  He 
has,  then,  as  good  a  right  to  resort  to  the  defendant,  as  a  prior 
endorser,  as  if  he  had  originally  received  it  for  its  value.  An 
endorser  for  the  accommodation  of  the  maker,  is  entitled  to 
all  the  privileges  of  an  endorser,  by  being  fixed  in  due  season, 
(2  Cainesy  343.  4  Cranchy  141.)  and  he  must  be  equally 
chargeable  as  endorser  to  the  persons  standing  after  him  upon 
the  note.  The  cases  of  Smith  v.  KnoXy  (3  Esp.  N.  P.  46.)  and 
Charles  v.  Marsden,  (1  Tauti to/t,  224.)  show  that  the  principles 
of  the  commercial  law  are  settled,  that  where  there  is  no  fraud 
in  the  case,  and  the  endorsee  has  given  value  for  the  bill,  he 
shall  recover  of  the  acceptor,  notwithstanding  the  bill  was 
accepted  without  consideration,  and  for  the  accommodation  "^of 
the  drawer,  and  that  fact  was  known  to  the  endorsee  when  he 
took  the  bill,  and  though  be  even  took  the  bill  after  it  was  due. 

It  is  impossible  to  distinguish  this  case  in  principle  from 
diose  hist-mentioned,  and  the  plainfiff  is  entitled  to  judgment. 

Judgment  for  the  plaindfT. 

26J) 


ALBANY. 

Feb.  1811. 

Broith 

V. 
MOTT. 
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tehbt        Tenet  against  The  Phoenix  Insurance  Company 

V. 

^^■t    Twfl     ^^^^% 

THIS  was  an  action  on  an  open  policy  of  insurance,  dated 
_  November  19,  1807,  on  the  American  ship  Calliope^  from  New- 

NevD'York  ia  Yoric  to  Bordeonx.  The  policy  contained  the  following  clause: 
Sky^^ntain^  "  Warranted  American  property,  proof  to  be  required  here 
ed  tiie  following  only  ;  also  warranted  not  to  abandon,  if  detained  or  capt<:red, 
raniS'  AmeH'  ""*''  *^*^*'  ^  detention  of  six  months,  unless  previously  con- 


A  vessel  was 
insured       from 


coyi 


property^  dcmncd ;  nor  if  refused  admittance,  or  turned  away,  but  may 
i>Tio7b^don,  proceed  to  another  near  open  port." 
if  deiau»ed  or      The  cause  was  tried  at  the  Neu^York  sittings,  in  DecembtTy 

X".'dL"i^  1809.  before  Mr.  Justice  Y<,t». 

of  six  months,  It  was  proved,  that  the  plaintiff,  at  the  time  of  the  insurance, 
"v^conScmned"  ^^^  ^^^  owncr  of  the  ship,  which  was  registered  in  his  name, 
nor  if  refused  and  the  rcgistcr  produced  at  the  trial,  and  her  value  was  f  roved 
taraid*"7way'  ^^  ^^^  amount  of  the  sum  sub^crihed.  In  February,  1808, 
but  may  pro^  the  plaintiff  assigned  the  ship  and  the  policy  of  insurance  to 
[  *  364  ]  Messrs.  Jnmel  Sf  ^Desobry,  who,  on  the  30th  June,  1808,  wrote 
cccd  to  another  ^  letter  of  abandonment  to  the  defendants,  in  which  they  state, 
The  ^'^^ssci,  that  they  enclosed  to  the  defendants  certain  letters  received 
within  «*xj."*  30  concerning  the  Calliope,  the  policy  and  proofs  of  interest,  and 
islc^of  oieron,  that,  if  any  other  proofs  on  the  subject  were  wanting,  they  were 
°f  ih**'Gtt"***"^**  ready  to  furnish  them,  on  the  intimation  of  the  defendants, 
met  a  Bntish  That  a  totui  loss  having  ensued,  by  reason  of  the  perils  insured 
iqwadronoffive  a^^aiust  bv  the  policv,  thcy  thereby  abandoned  the  said  si  into 

s&ii     and     \('&s  w  m  ^  t/  •/  ■ 

hoarded  by  one  the  defendants,  and  claimed  a  total  loss,  and  offered  to  e.\(  rute 
»f  the  squadron,  ^ny  assignment  to  the  defendants  uhich  they  might  re<  uire. 
uTat  all  "he  ports  On  the  16th  Au^st,  1808,  Jumel  fy  Desobry  wrote  arother 
^ir"/>ff-^*'V«  ^^^^^^  ^^  ^^^  defendants,  stating  thnt  some  doubts  exiting 
were  blockaded  whcthcr  their  abandonment  on  the  30th  of  June  was  not  prema- 
^''^if^he'^'asfer  ^^^e,  and  cnclosing  the  information  th< y  had  received,  they 
wan  warned,  again  abandoned  for  a  total  loss,  which  had  ensued  by  n  ason 
tern  Medtoenfcr  ^  ^^^  perils  in  the  policy,  &c.  The  information  communicated 
any  port  under  Consisted  of  a  letter  from  the  captain  of  the    Calliope,  dated 

FranlJlTJ^ves-^  ^^^^"1/  ^  ^^^J  ^^  L' Orient,  and  a  letter  dated  the  6th  of 
sei  ajK^  car^  March,  1808,  from  their  correspondent  at  Bordeaux^  stating 
Tea  turJ'aud  ^ hat  had  occurred,  and  that  the  ship  had  arrived  at  L'Orienty 
condemnaiion  whcro  shc  had  been  seized  and  put  under  sequestration  by  the 
wdhcwMuliV  officers  of  government,  &c.      On  the   14th    October,  1608, 

that     he    muni 

either  p>  to  England  or  Malta ^  or  retnm  to  America.  Not  havingf  sufficient  water  to  return  to  Amerka, 
the  master,  s^er  consulting  his  officers  and  crew,  shaped  his  course  for  Evf^tandf  with  intention  to  reach 

Uuer 


tin  decree,  the  ports. of  France  were  not  to  be  considered  as  shut,  as  it  reganled  the  ship  insured ;  that  the 
terms,  nenr  open  portf  must  be  understood  in  a  geoe:mphical  sense;  thnt  neither  of  the  EnglUh  ports  wai 
to  \ye  considered  as  a  near  port  to  Bordeaux ;  and  that  the  attempt  of  the  master  to  reach  a  port  in  E^g 
land  was  a  deviation,  which  put  an  end  to  tlie  policy,  (a) 

(a)  Vid.  Corp  v.  United  Ins,  Co.  8  Johu,  R.  ZTJ.    King  v.  Delaware  bit.  Co.  6  Cranch,  71.    M^nf 
land  Int.  Co.  v.  Woods,  Id.  47. 
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Messrs.  Jumel  Sf  Desobry  addressed  another  letter  to  the  de- 
fendants, enclosing  the  protest  of  the  Calliope,  made  the  Ist  of 
October,  1808,  before  a  public  notary  at  New-York,  renewing 
their  abandonment,  and  demanding  payment  for  a  total  loss. 

Prom  the  deposition  of  the  master,  read  in  evidence  at  the 
trial,  the  following  factn  appeared  The  Calliope  sailed  from 
New-York  the  29th  o{ NovtmOcr,  1807,  with  a  cargo  of  sugar, 
cotton,  codfish,  oil,  coflee,  l'>gwood  and  door  skins,  and  met 
with  heavy  gales  of  wind  during  her  passage,  and,  on  the  28th 
of  December,  1807,  being  about  twenty  leagues  from  the  island 
of  Oleron,  she  fell  in  with  a  squadron  of  five  British  ships  of 
war,  under  *the  commund  of  Sir  Richard  Strachan,  and  was 
boarded  by  the  Emerald  frigate,  one  of  the  squadron,  the  lieu- 
tenant of  which  asked  the  master  of  the  Calliope  if  he  did  not 
know  that  the  whole  continent  of  Europe  was  blockaded  by 
British  ships  of  war,  from  the  Dardanelles  to  Russia,  and  in- 
formed him,  that  if  he  attempted  to  enter  any  port  whatever 
under  the  influence  of  France,  the  Calliope  and  her  cargo  would 
be  subject  to  capture  by  any  British  cruiser,  and  be  liable  to 
condemnation,  as  lawful  prize.  The  following  endorsement 
was  then  made  on  the  register  and  sea-letter  of  the  Calliope, 
by  the  lieutenant  of  the  Emerald :  "  All  French  ports,  as  well 
as  those  under  French  influence,  being  under  a  strict  blockade, 
you  are  hereby  warned  not  to  enter  any  such  ports.  If  found 
tfo  doing  after  this  warning,  you  are  liable  to  be  seized  and  Fcnt 
to  England,  and  condemned  as  lawful  prize."  On  being  asked 
1*7  what  port  he  would  go,  the  master  of  the  Calliope  answered, 
that  not  being  permitted  to  go  to  Bordeaux^  he  would  proceed 
for  Lisbon^  or  some  port  in  Portugal.  But  he  was  told  by  the 
officer,  that  the  French  were  in  possession  of  that  country.  He 
then  asked  to  what  port  it  was  possible  to  go ;  and  the  oflicer 
replied,  that  he  must  either  proceed  to  England  or  Malta,  or 
return  to  America,  The  master  of  the  Calliope  not  having  a 
sufliciency  of  water  to  return  to  America,  it  was  determined, 
after  a  consultation  with  the  ofllicers  and  crew  of  the  Calliope, 
as  there  was  a  strong  south-west  wind,  to  proceed  for  Falmouth, 
Plymouth,  or  Guernsey ;  and  they  accordingly  directed  their 
coarse  for  England ;  but  the  next  day  the  ship  sprung  a  leak 
and  made  much  water,  and  the  weather  was  very  tempestuous 
during  the  29th  and  30th  December,  so  that  she  could  carry 
very  little  sail.  On  the  31st  of  December,  they  experienced 
violent  gales  of  wind  from  the  west-north-west  and  west-south- 
west, with  a  heavy  sea,  so  that  the  leak  increased  ;  and  being 
*in  latitude  47  degrees  and  42  minutes  north,  and  5  degrees 
west  longitude,  the  master  consulted  the  ofllicers  and  crew  as 
to  what  was  best  to  be  done,  and  they  were  unanimously  of 
opinion  that  it  was  absolutely  necessary,  for  the  preservation 
of  their  lives,  and  for  the  interest  of  all  concerned,  to  abandon 
the  attempt  of  reaching  an  English  port,  and  to  bear  away  for 
the  first  port  they  could  reach  in  France.     They  accordingly 
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bore  away  for  L^Oricnt^  r$  being  the  nearest  port,  where  they 
arrived  in  the  aRernoon  of  the  31st  of  December.  The  ship 
was  ordered  to  quarantiney  and,  on  die  3d  of  January,  1806, 
the  ship  and  cargo  were  seized  by  the  officers  of  government, 
and  seals  put  on  the  hatches.  The  master  made  a  protest  be- 
fore tiie  American  consul,  but  did  not  state  his  attempt  to  go 
to  England.  The  ship  and  cargo  continued  under  arrest,  and, 
on  the  9th  of  Aprils  the  cargo  was  landed  and  deposited  in  the 
public  stores,  subject  to  the  order  of  the  government.  On  the 
4th  of  Mayy  the  UaUiope^  under  the  direction  of  the  officers  of 
government,  was  completely  dismantled  and  laid  up.  The 
master,  seeing  no  prospect  of  the  ship  and  cargo  being  released 
went  to  Naniz,  from  whence  he  sailed,  on  tlie  12th  of  June^ 
for  NetO'Yorky  where  he  arrived  about  the  Ist  of  October, 
The  master  also  testified,  that  he  was  about  twenty  leagues 
from  the  mouth  of  the  Garonne  when  he  was  boarded  by  the 
British  frigate,  and  that,  from  what  he  was  informed  by  the 
boarding  officer,  as  well  as  from  information  derived  from  other 
sources,  while  at  U  Orient,  he  beUeved  that  river  to  be  actually 
blockaded  on  the  2dth  of  December^  1807,  and  that  no  Ameri- 
can vessel  could  have  proceeded  to  Bordeaux^  without  great 
danger,  and  almost  a  certainty  of  being  captured  by  the  Brit- 
ish squadron  then  stationed  off  the  mouth  of  the  Garonne ;  that 
he  had  written  instructions  from  the  plaintiff  relative  to  the 
voyage,  and  was  directed  to  proceed  to  Bordeaux^  consigned 
to  Mr.  *Svurde,  of  that  place  ;  and  that,  in  case  it  was  block- 
aded, he  was  directed  to  proceed  to  the  next  near  open  port, 
and  not  to  attempt  to  violate  the  blockade.  That  he  applied 
to  a  French  merchant  at  Xr'  Orient  for  his  assistance  and  advice, 
but  who  was  a  stranger  to  the  plaintiff,  and  he  left  with  him  a 
power  of  attorney  to  claim  and  recover  the  ship  and  cargo. 

It  was  proved  by  a  master  of  a  vessel,  that,  according  to  the 
courses  and  the  winds,  as  stated  by  the  master  in  his  deposition, 
the  Calliope^  after  being  boarded  by  the  Etiglish  frigate,  pur- 
sued the  direct  route  for  England,  and  was  in  that  route  when 
she  came  opposite  L^  Orient,  and  that,  in  the  state  of  the  winds 
at  that  time,  it  was  impossible  to  readi  England,  said  L^  Orient 
was  the  best  and  nearest  port  of  safety ;  that  if  the  Calliope 
had  not  intended  to. go  to  England,  she  would  have  gone  into 
Nantz,  having  passed  that  place  before  she  came  to  L^  Orient j 
Nantz  being  much  nearer  to  Bordeatuc  than  L' Orient, 

The  counsel  for  the  defendant  moved  for  a  nonsuit,  1.  Be- 
cause there  was  not  evidence  of  an  actual  blockade  of  Bordeaiujc  ; 
2.  Because  there  was  not  a  turning  away,  within  the  meaning 
of  the  policy ;  3.  Because,  before  the  detention,  the  voyage 
had  been  abandoned,  and  the  underwriters  discharged  from 
further  risk.  The  judge  granted  the  motion  on  the  ground 
that  there  was  not  evidence  that  Bordeatuc  was,  in  fact,  block- 
aded, at  the  time  the  Calliope  was  warned  off  by  the  British 
frigate.  The  counsel  then  agreed  that  a  verdict  should  be 
272 


OF  THb  STATE  OF  NEW-YORK. 


367 


taken  for  the  plaintiff,  subject  ti>  the  opinion  of  the  court;  and 
if  the  court  should  be  of  opinion  that  the  plaintiff  ought  to  be 
nonsuited,  then  a  judgment  of  nonsuit  wa3  to  be  entered ;, 
otherwise  a  judgment  was  to  be  entered  for  the  plaintiff. 

Hoffman^  for  the  plaintiff.  The  pretiminary  proofs  were  suf- 
ficient. It  was  not  necessary  to  show,  in  the  ^first  instance, 
that  the  vessel  was  still  detained,  after  the  expiration  of  the 
six  months;  It  is  enough  that  the.  fact  was  made  to  appear  at 
the  trial.  If  the  assured  cannot  abandon,  at  the  end  of  six 
months,  without  proving  that  the  vessel  is  still  detained,  it 
may  be  9,  12,*or  even  18  months,  in  many  cases,  before  he 
could  exercise  this  right 

If  there  was  any  evidence  of  the  blockade  of  Bordeaux^  it 
ought  to  have  been  left  to  the  jury,  for  them  to  decide  as  to 
the  &ct.  The  plaintiff  ought  not  to  have  been  nonsuited.  We 
contend  there  was  sufficient  evidence  of  a  blockade.  There 
was  a  proclamation,  and  a  squadron  of  five  sail  cruising  off  the 
port,  and  the  vessel  was  boarded  by  one  of  the  squadron,  and 
warned  off.  There  was  an  absolute  turning  away  froA  the 
port,  so  that  the  insured  were  at  liberty  to  %nter  another  near 
open  port ;  and  he  was  justified  in  seeking  such  a  near  port  as 
he  might  enter  with  safety. 

T.  A.  Emmet y  contra.  1.  The  last  abandonment  was  made 
the  14th  October^  and  the  defendants  were  entitled  to  the  ori- 
ginal protest  of  the  master,  made  at  L' Orient.  The  prelimi- 
nary proof  does  not  show  that  Bordeaux  was  blockaded.  It 
was  a  mere  paper  blockade  of  the  whole  continent  of  Europe. 
The  prohibition  to  enter  did  not  regard  Bordeaux  more  than 
any  other  port.  It  was  general  as  to  all  the  ports  of  the  conti- 
nent. The  abandonment  does  not  state  any  particular  cause 
of  loss  ;  but  speaks  generally  of  a  loss  by  the  perils  of  the  sea* 
To  render  an  abandonment  valid,  the  true  cause  of  loss  must 
be  stated.  (1  Johns.  Rep.  191.)  How  can  the  insurer  act,  in 
consequence  of  the  abandonment,  if  the  precise  and  true  ground 
of  it  is  not  stated  f  To  render  the  clause  requiring  prelimi- 
nary proof  useful  or  operative,  the  insured  ought  to  set  forth 
the  specific  causes  of  the  abandonment. 

2.  There  was  not  evidence  of  a  blockade  sufficient  *to  carry 
the  cause  to  a  jury.  The  master  states,  that  from  what  he  was 
informed  by  the  boarding  .officer,  as  well  as  from  information 
derived  from  other  sources,  while  at  UOrienty  he  believed  the 
Oaromne  to  be  blockaded.  Nothing  can  be  more  loose  and 
vague.  General  rumors  of  a  blockade  are  not  sufficient  Sub- 
sequent information  at  U  Orient  cannot  justify  a  previous 
abandonment  of  the  voyace.  In  Schmidt  v.  The  United  Insur*' 
ance  Company^  (1  Johns^  Mep.  219.)  the  master  was  informed 
bv  two  different  cruisers,  at  different  times,  that  the  Elbe  was 
blockaded,  and  she  was  warned  not  to  proceed  to  Hamburgh^ 
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and  information  of  the  blockade  also  existed  at  New^YotJc, 
and  yet  this  has  been  considered  as  very  light  evidence  of  an 
existing  blockade.    In  Radcliff  v.  The  United  Insurance  Com- 
panyy  {ante,  98.)  it  was  held  that  a  knowledge  of  the  existence 
of  the  blockade  should  be  brought  home  to  the  party.     There 
must  be  either  a  public  notice  to  the  country  of  the  neutral,  oi 
notice  to  the  individual.     A  turning  away^  within  the  meaning 
of  the  clause  in  the  policy,  is  the  act  of  a  blockading  squadron. 
A  refusal  of  admittance  is  the  act  of  the  government  at  the 
port  of  destination.     Unless  there  is  an  actual  existing  block- 
ade, there  can  be  no  turning  away,  in  the  sense  of  the  contract 
between  the  parties.    It  must  be  done  by  a  power  having  the 
right  to  turn  away,  by  the  law  of  nations.     There  was  no 
warning  as  to  the  port  of  Bordeaux  being  a  blockaded  port.    It 
was  a  general  wamingas  to  all  ports  belonging  to  the  enemies  of 
Great  Britain^  from  Riutia  to  the  Dardanelles.    Such  a  notice 
or  warning  can  never  be  considered  as  legitimate  in  this  coun- 
try.   But  admitting,  for  a  moment,  that  the  Calliope  was  turned 
away,  the  master  was  not  justified  in  going  to  England.    He 
was  bound  to  go  to  the  next  open  port,  or  the  next  port  not 
blockaded.     His  departure,  therefore,  for  England,  was  an 
abandonment  of  the  voyage,  or  a  deviation. 

*Wellsy  in  reply.  In  Craig  v.  The  United  Insurance  Com-- 
pani/y  (6  Johns.  Rtp.  226.)  it  was  expressly  decided,  that  the 
protest  of  the  captain  was  not  an  essential  part  of  the  prelimi- 
nary proofs.  But  when  the  plaintiff,  in  the  letter  of  abandon- 
ment, offered  to  iiimish  other  evidence,  if  required,  the  defend- 
ants should  have  asked  for  the  protest,  if  they  thought  it 
necessary. 

It  is  not  requisite  to  show  a  blockade  in  &ct.  It  is  enough 
if  the  vessel  was  turned  away  by  a  power  she  was  unable  to 
resist.  If  all  the  ports  in  France  were  blockaded,  then  Bor- 
deaux was  included.  The  situation  of  a  British  squadron 
cruising  off  the  mouth  of  the  Garonnt^  affords  the  irresistible 
inference,  that  it  was  there  for  the  purpose  of  blockading  Bor^ 
dcaux.  But  if  it  was  not  a  squadron  actually  stationed  for  the 
purpose  of  a  blockade,  but  cruising  on  some  naval  expedition  ; 
yet  being  off  the  port  of  destination,  and  in  the  very  track  of 
the  Calliope^  and  she  being  ordered  away  under  the  penalty  of 
capture  and  confiscation,  there  was  the  interposition  of  that 
superior  force,  which  justified  the  master  in  going  to  another 
port.  In  the  case  of  Schmidt  v.  Jlie  United  Insurance  Company^ 
slighter  evidence  of  a  blockade  was  permitted  to  go  to  the  jury. 

But  it  is  said  there  was  a  deviation.  The  insured  had  liberty 
to  go  to  a  near  open  port.  The  master  was  not  bound  to  go 
to  the  nearest  port.  The  master  might,  therefore,  exercise  his 
discretion,  as  to  which  was  a  near  open  port.  The  Berlin 
decree  was  then  in  full  force.  No  French  port,  under  that 
decree,  could  be  an  open  port  to  tlie  CaUicpCf  afler  being 
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1>oarded  by  an  EngKsk  ship.  An  open  port  is  one  which  may  be 
entered  with  safety,  and  where  the  cargo  .may  be  sold  and  dis- 
posed of  with  security.  There  was,  then,  no  open  port  nearer 
than  England.  The  master  was  forced,  by  necessity,  to  go 
mto  £#'  Orient ;  it  was  not  a  matter  of  choice.  It  would  have 
been  folly  to  have  elected  to  go  into  a  French  port,  with  a 
moral  certainty  of  seizure  and  Condemnation.  The  insured 
was  at  liberty  to  go  to  a  near  open  or  safe  port ;  and  that  por 
was  in  England. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  It  will  not 
be  necessary  to  consider  the  points  arising  from  the  prelimi- 
nary proofs  and  the  abandonment ;  admitting  the  evidence  to 
have  sufficiently  established  both  those  points,  still  the  plain- 
tiff is  not  entitled  to  recover.  Nor  is  it  essential  to  discuss  the 
point  of  the  blockade,  de  facto,  of  Bordeaux,  Whether  that 
port  was  blockaded  or  not,  the  facts  show  that  the  Calliope 
was  prevented,  by  the  presence  of  a  British  squadron,  from 
entering  the  port  of  destination.  There  was,  therefore,  a  turn- 
ing away,  within  the  terms  and  spirit  of  the  policy,  and  con- 
sequently, there  existed  a  right  on  the  part  of  the  assured  to 
proceed  to  another  near  open  port.  The  policy  precludes  an 
abandonment  for  refusal  of  admittance,  or  a  turning  away. 
The  questions,  then,  are,  whether  the  French  ports  in  the 
neighborhood  of  Bordeaux  are  to  be  considered  open  ports, 
within  the  purview  of  the  policy;  and  if  so,  then,  whether  the 
ship  did  not  deviate  before  her  arrival  BiU  Orient, 

It  was  conceded  on  the  argument,  very  properly,  that  the 
Milan  decree  could  have  no  influence  on  the  question,  because 
it  was  not  known  to  the  captain,  and  he  did  not  act  with  a 
view  to  it.  If  the  ports  of  France  are  to  be  considered  as  not 
open  ports,  it  must  be  under  the  Berlin  decree.  That  decree 
was  passed  on  the  21st  of  November,  1806,  and  this  policy  was 
underwritten  on  the  19th  of  November,  1807.  The  only  arti- 
cles of  the  decree  which  have  any  bearing  on  the  question,  aro 
the  5th  and  7th.  The  former  forbids  trading  in  English  met 
chandise ;  and  all  merchandise  belonging  to  England,  or 
coming  from  its  manufactories  or  colonies,  is  declared  lawful 
prize.  The  latter  declares  that  no  vessel  coming  directly  from 
England,  or  from  the  English  colonies,  or  having  been  there, 
after  the  publication  *of  the  decree,  shall  be  received  in  any 
port.  The  French  ports,  then,  were  not  shut,  except  as  to 
neutral  vessels  so  circumstanced  as  to  come  within  the  cases 
mentioned  in  the  decree.  When,  therefore,  we  perceive  that 
the  voyage  is  from  New-  TorJc  to  Bordeaux ;  that  the  prof)erty 
is  warranted  American;  and  that  the  policy  was  effected  one 
year  after  the  promulgation  of  the  Berlin  decree,  it  is  certain, 
that,  in  the  contemplation  of  the  parties,  the  ports  of  France 
were  not  considered  shut  to  this  ship.  The  policy  is  on  the 
ship,  and  we  cannot  intend  that  the  cargo  she  was  to  carry  out 
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would  bring  her  within  the  decree.  On  the  contrary,  the  in- 
tendment ia,  that  such  cargo  would  be  laden  on  board  as  was 
admissible  under  the  decree ;  the  parties  acting  under  a  full 
knowledge  of  its  provisions.  With  respect  to  Oiis  ship,  then, 
we  consider  the  ports  of  France  as  open  ports. 

The  tennS|  near  open  part^  must  be  considered  as  used  in  a 
geographical  sense,  and  not  as  depending  on  a  facility  of  reach- 
ing a  diistant  port,  if  the  wind  should  happen  to  be  favorable. 
They  admit  of  some  latitude,  but  still  there  must  be  a  limita- 
tion. If,  therefore,  it  be  conceded,  that  L*  Orient  comes  within 
the  expression  of  a  near  open  port,  in  reference  to  Bordeaux^ 
the  port  of  destination,  it  is,  perhaps,  as  ereat  an  extension  of 
the  import  of  the  words  as  ought  to  be  Illowed.  We  are  of 
opinion  that  neither  FalmoiUh,  riymouihy  nor  Guernsey ^  can  be 
considered  near  ports  to  Bordeaux ;  and,  consequently,  that  an 
attempt  to  reach  either  of  those  ports  was  a  deviation,  if  the 
ship  was  wide  of  the  usual  course  of  a  voyage  from  Bordeaux 
to  jL^  Orient.  That  she  was  out  of  the  common  and  usual  iter, 
is  very  clear  from  the  evidenee;  for  after  she  was  boarded  and 
had  her  register  endorsed,  she  set  out  for  England,  and,  during 
two  or  three  days,  was  beating  against  the  wind,  with  a  view  to 
reach  an  EmgUsh  port ;  and  when  it  was  determined  to  aban- 
don the  attempt,  from  the  ^stress  of  weather  and  the  leaking 
of  the  ship,  she  reached  V  Orient  by  putting  herself,  in  fact, 
before  the  wind.  When  the  resolution  was  adopted  to  aban- 
don the  attempt  to  gain  an  English  port,  the  ship  was  in  lati- 
titude  47  degrees  42  minutes  north,  and  in  longitude  5  west, 
and  it  is.  perfectly  clear,  from  an  examination  of  the  charts, 
that,  at  that  ti^ie,  the  ship  was  entirely  out  of  her  course  from 
Bordeaux  to  U  Orient.  Here,  then,  was  a  deviation,  and,  con- 
sequently, an  end  of  the  policy ;  and  the  underwriters  are  not 
answerable  for  the  subsequent  loss,  to  whatever  cause  it  may  be 
attributed. 

Judgment  of  nonsuit. 


ScHEBfERHORN   OgaiflSt  JeNKIN^. 

uPriaSSS^?!  IN  ERROR,  from  the  Court  of  Common  Pleas  of  Cohmibia 
not ajp^und  of  county.  The  plaintiff  brought  an  action  of  assault  and  bat- 
ij?»f"bo**inmIt  *®^  against  the  defendant  in  the  court  below.    The  defendant 

bo   pleaded    in 

abatement,  (a)  ^  Such  appearance  it  cured  after  rerdict,  by  the  statute  of  jeoflult 


By  pleading  in  chief,  tne  defendant  admits  the  due  appearance  of  the  plaintiC    Error  lies  on  a  jnd^ 
Mit  of  nomuU  by  a  court  of  c<»nmon  pleas,  as  it  is  a  judging 


ment 


igment  with  costs,  (b) 


J  a)  Vid.  Ex  wtrte  8eait,  1  Comen^  88. 
b)  Ace.  WiUom  v.  Force,  6  Jcknt,  R.  110.    Sacia  v.  Jk  Cfraqf,  1  Ccwen,  856.    Error  lies  on  a 
,     gment  of  nonsuit,  thoojeh  no  costs  are  awarded.    Lovell  v.  Evertsofif  11  Joktu.  R.  £C.   Error  also  Kes 
on  a  repeal  of  a  court  of  common  pleas  to  nonsuit  a  plaintiiT,  when  the  evidenea  entirely  fails  to  soppoft 
hUcase.    Fool  v,  Sakm,  }9  Jolmt.K.  16^ 
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pleaded  not  guilty.  At  the  trial,  it  was  admitted  by  the  coun- 
sel for  the  plaintiff,  in  opening  the  cause,  that  Uie  plaintiff  was 
under  the  age  of  21  years,  and  resided  out  of  the  county.  The 
defendant  moved  for  a  nonsuit,  unless  a  guardian  was  appointed 
for  the  plaintiff*  But  no  guardian  being  appointed,  the  court 
ordered  the  plaintiff  to  be  nonsuited ;  and  a  judgment  of  nonsuit 
was  accordingly  entered. 

On  the  return  to  the  writ  of  error,  the  case  was  submitted 
to  the  court  without  argument. 

Per  CuriatH.  The  infancy  of  the  plaintiff  was  not  a  proper 
ground  of  nonsuit  at  the  trial.  The  defendant  should  have 
pleaded  that  matter  in  abatement.  (1  Chiity  on  Pleadings^ 
436.)  Such  an  appearance  is  cured  after  verdict  by  the  statute 
of  jeofails.  The  defendant,  by  pleadinrg  in  chief,  admitted  the 
due  appearance  of  the  plaintiff,  *and  joined  issue  upon  the 
merits.  The  plaintiff  at  the  trial  could  not  have  been  non- 
suited, but  for  want  of  proof  to  support  the  issue  on  his  part. 
And  though  error  is  here  brought  upon  a  judgment  of  nonsuit, 
yet  as  it  must  have  been  attended  with  costs  against  the 
plaintiff,  error  will  lie,  according  to  the  case  of  Smith  v.  Sutts^ 
(a  Johns.  iZ^p.  9.) 

Judgment  reversed. 


ALBANY, 

Feb.  1811. 


[*374] 


'I'  j« 


■II  Hi 


Det  against  Lovett  and  others,  Assigneee  of  Riofi- 

ARDs  and  CoiT,  Insokents. 

THIS  was  an  action  of  asmmipdty  to  recover  451  dollars  and 
49  cents,  being  the  amount  of  taxed  bills  of  costs  of  the  plain- 
tiff, who  was  attorney  of  the  insolvent  debtors. 

Bichards  and  Coiiy  the  insolvents,  in  January  and  February ^ 

1808,  put  into  the  hands  of  the  plaintiff,  as  their  attorney,  two 
bills  of  exchange,  and  other  demands,  on  which  the  plaintiff 
brought  six  suits  in  the  Supreme  Court*  On  the  23d  of  jPe^ 
rtfary,  1808,  Richards  and  Coit  became  insolvent,  and  so 
continued  until  the  19th  iHay,  1808,  when  they  were  duly 
discharged  under  the  act,  and  their  property  assigned  to  the 
defendants. 

On  the  16th  /une,  1808,  judgments  were  recovered  on  the 
bills  of  exchange,  and  the  costs  taxed ;  on  the  13th  January^ 

1809,  judgment  was  entered,  and  costs  taxed  in  another  of  the 
suits ;  and  another  suit  was  at  the  same  time  discontinued,  by 
order  of  Richards  and  Coit,  and  the  costs  were  also  taxed. 
All  the  defendants  in  the  said  several  suits  became  insolvent, 


The  costs  of 
SttiL  mentioned 
in  Uie  Slst  sec- 
tion  of  the  act, 
giving  relief  in 
cases  of  insol- 
vency, (S4th 
sess.e.  131.)  do 
noC  mean  costs 
arising  on  suits 
before  institut- 
ed by  the  in- 
solvent ;  such 
costs  are  not 
entitled  to  a 
preference  over 
other  debu.  («) 


la)  Ace.  HortoH  v.  Hiek»,  12  Johu,  R.  341. 
5.469.  . « 


And  see  Dayton  r.  NtthcUs,  10  Johm. 
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ALBANY,    and  have  not  pdd  any  part  of  the  debts  or  costs.    On  the  23d 
Feb.  1811.     ^f  Februanfj  1810,  due  notice  was  given  to  the  present  defend 
ants,  of  the  demand  of  the  plaintiff,  and  before  any  ^dividend 


was  made  by  them  on  the  estate  of  Richards  and  Cott.  A 
dividend  of  25  per  cent,  was,  afterwards,  in  June^  1810,  made 
by  the  defeodants.  The  aniount  received  by  the  defendants 
out  of  the  estate  of  the  insolvents,  besides  the  dividend  made, 
is  sufficient  to  pay  the  costs  and  charges  of  the  insolvents' 
discharge,  and  the  demand  of  the  plaintiff. 

The  case  was  submitted  to  the  court  without  argument. 
The  plaintiff  relied  on  the  21st  section  of  the  act,  for  giving 
f  Sit.  A  S3,  relief  in  cases  of  insolvency,  (24th  sess.  c.  131.)  which  de- 
^l  19.  '  dares  that  all  costs  of  suit,  prison  and  gaol  fees,  and  charges 
of  proceedings  under  the  act  to  obtain  the  discharge  of 
the  insolvent,  shall  be  Jirst  paid  by  the  assignees,  out  of  the 
insolvent's  estate. 

Per  Curiam.  The  costs  of  suit  mentioned  in  the  21st  section 
of  the  insolvent  act,  certainly  do  not  mean  the  costs  arising 
upon  suits  before  instituted  by  the  insolvent.  Such  costs  are 
not  entitled  to  a  preference  any  more  than  other  debts.  It 
was,  therefore,  the  proper  course  for  the  plaintiff,  to  have  pre- 
sented his  bills  of  costs  for  liquidation,  in  the  mode  pointed 
out  by  the  act,  and  to  come  in  for  his  dividend  along  with  the 
other  creditors.  Until  he  has  done  this,  and  the  defendants 
have  refused  him  his  dividend,  it  would  seem  that  he  has  no 
right  of  action  against  the  assignees.  But  as  this  case  contains 
some  agreement  or  stipulation  on  tlie  subject,  it  is  sufficient  foi 
the  court  to  have  decided  the  point  submitted,  and  to  leave 
the  suit  to  be  afterwards  adjusted  according  to  the  case. 
878 


OF  THE  STATE  OF  NEW-YORK.  *376 

ALBANY, 
Feb.  1811.  ^ 

^Sedgwick  against  Hollenback.  sbo«wiox 

V. 
__--_.-^  .  -  «,.,,.  »      HOLLKHBACK. 

THIS  was  an  action  of  covenant.  The  declaration  stated, 
that  the  defendant,  by  his  deed,  dated  the  14th  of  July,  1807,  ely«am  oS"i£! 
in  consideration  of  BOO  dollars,  granted,  bargained,  sold  and  covenapu  cod- 
conveyed  to  the  plaintiff  a  piece  of  land,  (fee,  and  in  and  by  S*5^,*J2^ 
the  said  deed  covenanted  with  the  plaintiff,  that  the  defendant  to  sell,  qJa  en- 
was  well  seised,  &c.,  and  had  good  right  to  sell,  Ac,  and  that  S!^;„'!^* 
the  plaintiff  should  from  time  to  time,  and  at  all  times  there-  and  warranty; 
after,  peaceably  and  quietly  have,  hold,  occupy,  possess  and  IhrbreJ^bis^Si 
enjoy  the  said  premises  with  the  appurtenances,  as  above  the  declaration 
granted  and  bargained  ;  and  the  defendant  further  covenanted,  ]J|^d^b  5Ib 
that  he  would  warrant  and  defend  the  premises,  &c.  The  words  of  the 
plaintiff  assigned  as  breaches,  1.  That  the  defendant  was  not  ^^^^{ry^^ 
seised,  <fec.;  (in  the  words  of  the  covenant;)  2.  That  he  had  not  the  coveDantor 
power  to  sell,  <fec. ;  (in  the  words  of  the  covenant ;)  3.  That  the  ij"S?r^JSi 
defendant  had  not,  from  time  to  time,  and  at  all  times  after  uUe.  is  a  breach 
the  making  the  said  deed,  hitherto  peaceably  and  quietly  had,  fo,  qaiet**eujoy- 
held,  (fee.  the  said  premises  with  the  appurtenances,  without  m^nt,  (b)  that  a 
any  let,  <fec.,  but  that,  on  the  contrary,  the  defendant,  on  the  covenant**^  ^ 
10th  of  October,  1808,  disturbed  and  hindered  the  plaintiff  in  wamwi/yisbad, 
the  use,  occupation,  &c.  of  the  premises,  and  the  defendant  gtate  mT'JSI 
did  put  and  cause  to  be  put  into  possession  of  the  premises  '*'^^) 
divers  persons  and  their  families,  to  wit,  (fee,  and  ejected  and  plaintiff  eJie^d 
amoved  the  plaintiff  from  the  use  and  occupation,  and  posses-  that  the  defeod- 
sion,  <fec. ;  4.  That  the  defendant  hath  not  warranted  and  22lMd7£:.,ami 
defended  the  premises,  <fec.  the    defendant 

Plea,  to  the  first  and  second  breaches,  that  the  defendant  ^L  seis^^&cf 
was  seised,  <fec.,  and  had  proved  to  sell,  <fec.  ^^  the  ^ihini 

^First  plea  to  the  third  and  fourth  breaches,  that  after  the  [  *  377  J 
making  the  deed,  <fec.,  to  wit,  on  the  i4th  of  July,  1807,  the  J^^^noi^lJd 
plaintiff  executed  a  mortgage  to  the  defendant,  of  the  premises,  because  one  vv! 
for  securing  the  payment  of  the  sum  of  1,000  dollars,  300  dol-  ^^^J'^f 

three  undivided 
seventh  parts  of  the  premiseity  this  wax  held  a  good  assignment  of  a  breach  of  the  coveoani,  for  it  shows 
that  the  defeudanl  was  not  seised  absolutely  in  fee  of  the  whole  right,  {d) 

Bat  the  stating  an  outstanding  mortgage  and  a  judgment,  at  the  time  of  the  covenant,  without  averring 
a  foreclosure  or  iwssession  under  the  mortgage,  is  not  alleipn|^  a  sufficient  breach  of  seisin,  («)  and  a 
judgment  of  itself  does  not  transfer  the  title,  or  destroy  the  seisin.  {/) 

U)  Vid.  AbboU  v.  AlUn,  14  Johns,  R,  £48.    Potter  v.  Bacon,  t  Wendell,  58S.    Boy  v.  CkUm,  10 

{b\  Vid.  Dyett  v.  Pendleton,  8  Cowen,  7S7.  S.  C.  4  Cowm,  681.  There  must  be  an  actual  ouster  of 
possession  to  support  an  action  for  breach  of  covenant  for  quiet  enjoyment  Kerr  v.  Shaw,  13  Johns,  JR, 
236.    Lansing  v.  Van  Alstyne,  2  Wendell,  563,  note.     Van  Slyck  v.  Kimball,  8  Johns.  R,  198. 

(c)  Supra,  258,  note  a. 

{d)  Vid.  Lansing  ▼.  Van  Alstyne,  2  WendeU,  561. 

e)  For  the  mortgagor  is  seised  until  foreclosure.    Runyan  v.  Mersereau,  11  Johns,  R.  004.    Atior  T* 
5  Wendell,  GOS,    CoUins  v.  Torry,  sup,  278. 

( f)  But  an  oulstandingjudi^ent  against  the  grantor,  u  a  breach  of  a  covenant  against 
Hall  V.  Dean,  13  Johns,  JL  106.    Vid.  Jackson  r.  Hoffman,  9  Cosoen,  271. 
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ALBANY,    Ian  on  the  Ist  of  March  next  ensuing,  400  dollars  on  the  Isi 

,J^;^;jJJ^  of  November,  1808,  and  300  dollars  on  the  1st  of  November, 

8bd«wicx     1809,  with  interest,  &c.,  and  did,  in  and  by  the  said  mortgage, 

..      '^'  authorize  and  empower  the  defendant,  in  case  of  default  in  ttie 

*  payment  of  the  said  sum  of  1 ,000  dollars,  or  any  part  thereof, 

to  enter  upon  and  take  possession  of  the  said  premises ;  and 

the  defendant  averred  that  the  plaintiff  did  make  de&ult,  to 

wit,  in  the  payment  of  the  said  sum  of  dOO  dollars  on  the  1st 

of  March;  and  the  defendant  on  the  10th  of  October,  1808, 

did,  in  consequence,  enter  into  the  premises,  and  put  T.  and  A. 

into  the  possession  thereof  as  his  tenants,  who  have  ever  since 

kept  the  possession  thereof;  and  that,  ever  since  the  14th  of 

Jtutfy  1807,  until  the  said  10th  of  October,  the  defendant  did 

warrant  and  defend  the  said  premises  to  tlie  plaintiff,  according 

to  the  said  covenants,  &c.,  and  this  he  is  ready  to  verify,  &c. 

Second  plea  to  the  third  and  fourth  breaches:  that  the 
plaintiff,  on  the  14th  of  July,  1807,  mortgaged  the  said  premises 
to  the  defendant,  to  secure  the  said  sum  of  1,000  dollars,  &c., 
and  did,  by  the  said  mortgage,  authorize  and  empower  the 
defendant,  his  heirs  and  assigns,  in  case  of  the  non-payment 
of  the  said  sum,  &c.,  to  grant,  bargain  and  sell  the  said  premises 
at  public  auction,  pursuant  to  the  statute,  &c.,  and  that  the 
plaintiff  having  made  default,  &c.,  the  defendant  did,  on  the 
6th  of  November,  1807,  assign  and  transfer  the  said  mortgage 
to  William  Shuie,  tor  the  consideration  of  the  principal  and 
interest  due  thereon ;  and  that  the  plaintiff  having  made  default 
in  the  payment,  d^c,  the  said  William  Shute  did  sell  the  said 
premises  at  public  auction,  pursuant  to  the  eaid  power,  &c., 
according  to  the  statute,  &c.,  unto  the  defendant,  for  the  con- 
I  *  878  ]  sideration  of,  &c.,  by  ♦reason  whereof  the  defendant  entered 
into  the  premises,  on  the  10th  of  October,  1808,  and  put  the 
said  T.  and  A.  in  possession,  &c.  as  his  tenants,  &c.,  and 
that,  ever  since  the  4th  of  July,  1608,  the  defendant  did  war- 
rant and  defend,  &c. 

Third  plea  to  the  third  and  fourth  breaches :  that  the  plain- 
tiff, on  the  14tb  of  July,  1797,  mortgaged  the  premises  to 'the 
defendant,  and  the  plaintiff  having  made  default  in  the  pay- 
ment of  the  money  according  to  the  condition,  &c,,  the 
defendant,  by  virtue  of  the  mortgage,  entered,  &c.  on  the 
10th  of  October,  1808,  &c. 

Replication  to  the  plea  to  the  first  and  second  breaches : 
that  the  defendant  was  not  seised,  &c.,  because,  at  the  time 
of  the  sealing  and  delivery  of  the  said  deed,  the  heirs  of 
William  Bates  were  seised,  &c.  of  three  equal  and  undivided 
seventh  parts  of  the  premises ;  and  because,  previous  to  the  said 
deed,  to  wit,  on  the  8th  of  January^  1805,  the  defendant  had 
mortgaged  the  premises  to  Fl  Kingsley,  for  securing  the  pay- 
ment of  2,300  dollars,  &,c.,  and  which  mortgage  remained 
unsatisfied  at  the  time  of  the  giving  of  the  deed  by  the  defend- 
ant to  the  plaintiff;  and  because,  before  the  said  deed  of  the 
S80 
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defendant  to  the  plaintiff,  to  wit,  on  the  6th  of  Marchy  1806,     albanv, 
there  was  a  judgment  in  this  court  against  the  defendant  in     ^®^-  ^^^^• 
favor  of  /.  jd.  Eves  and  »S.  fVhiston,  for  6,328  dollars  and  86  ^sedowick^ 
cents,  and  at  the  time  of  the  said  deed  remained  unsatisfied,  v. 

&c.,  and  this  he  is  ready  to  verify,  itc.  Hollenback 

Replication  to  the  Jirsi  plea  to  the  third  and  fourth  breaches : 
that  though  the  plaintiff  did  give  the  mortgage  to  the  defend- 
ant, &c.,  yet  the  defendant,  before  his  entry,  &c.,  to  wit,  on 
the  6th  o{  November,  1807,  assigned  the  mortgage  to  WiUiam 
Shutey  &c.,  and  this  he  is  ready  to  verify,  &c. 

Replication  to  the  second  plea  to  the  third  and  fourth 
breaches :  that  the  plaintiff  did  give  the  mortgage,  <tc.  to  the 
defendant,  &c.,  and  the  defendant  did  assign  it  to  HWiam 
ShutCy  &c.,  but  the  plaintiff  denies  that  the  defendant  *did,  on  [  ♦379  J 
the  8th  of  Aprily  1808,  or  at  any  other  time,  before  his  entry, 
dsc,  purchase  of  the  said  William  Shute  the  said  premises, 
&€.,  and  this  he  prays  may  be  inquired  of  by  the  country,  &c. 

Replication  to  the  third  plea  to  the  third  and  fourth 
breaches  :  that  the  plaintiff  did  mortgage,  dtc,  to  the  defend- 
ant, as  stated,  &c.,  yet  that,  before  the  entry  of  the  said  de- 
fendant, to  wit,  on  the  6tb  of  Novembery  1807",  the  defendant 
did  assign  the  said  mortgage  to  William  Shutey  &c.,  and  this 
he  is  ready  to  verify,  &c. 

There  was  a  special  demurrer  to  the  replicationsy  and  the 
following  causes  were  assigned:  1.  Because  the  replication  to 
the  plea  to  the  first  and  second  breaches,  afler  denying  the 
whole  plea,  proceeds  argumentatively  to  state  and  allege  a  num- 
ber of  supposed  facts,  to  maintain  the  traverse,  and  sets  forth 
three  distinct  facts,  which,  if  put  in  issue,  must  be  tried  by 
different  tribunals ;  and  it  concludes  to  the  court,  and  not  to  the 
country.  2.  That  the  replication  to  the  first  plea  to  the  third 
and  fourth  breaches  neither  confesses  and  avoids,  nor  traverses 
and  denies  the  said  plea,  but  leaves  it  unanswered  ;  that  the 
plea  states  a  power  to  sell  contained  in  the  mortgage,  and  the 
right  to  enter,  and  the  default  of  the  plaintiff,  and  the  defend- 
ant does  not  reply  to  these  facts,  nor  does  he  reply  to  the 
&ct,  that  until  the  entry,  <Slc.,  the  defendant  did  defend,  &c. 
3.  That  the  replication  to  the  second  plea  to  the  third  and 
fourth  breaches,  does  not  answer  the  allegations  that  the 
mortgage  contained  a  power  to  sell,  and  that  the  plaintiff  made 
default,  &c.  4.  That  the  replication  is  double,  as,  after  con- 
fessing and  avoiding  a  part  of  the  said  second  plea  to  the 
third  and  fourth  breaches,  and  taking  issue  on  certain  other 
parts  of  the  said  plea,  and  concluding  to  the  country,  it  further 
states  part  of  the  same  facts  so  confessed  and  avoided,  by 
alleging  that  the  said  mortgage  was  assigned  to  William  Shute^ 
and  concludes  to  the  court.  5.  That  the  said  replication 
^ants  certainty,  as  it  does  not  appear  to  which  of  the  said 
pleas  the  last  replication  was  intended  to  relate. 
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ALBANY,        *There  was  a.  joinder  in  demurrer;  and  the  cause  was  sul>- 
,J^^^;j5ii[^  mitted  to  the  court  without  argument. 

Skogwick 

^' Per  Curiam.     The  three  first  breaches  in  the  declaration 

are  well  assigned.  The  two  first  are  in  the  words  of  ihe  cov- 
enant, and  the  third  states,  that  the  defendant  himself  entered 
and  evicted  the  plaintiffs.  In  the  case  of  a  covenant  for  quiet 
enjoyment,  an  entry  by  the  covenantor  himself,  tortiously  rnd 
without  title,  is  a  breach.  This  was  the  doctrine  in  Carus^s 
case,  (Cro.  Eliz.  544.  1  BolL  Abr.  430.  pi.  11.)  and  it  was 
very  pointedly  and  strongly  laid  down  in  Crosse  v.  Young, 
(2  Show.  415.)  But  as  the  fourth  breach,  which  was  upon 
the  covenant  of  warranty,  does  not  state  any  eviction  whatever, 
it  is  clearly  bad,  and  it  will  be  found  that  this  defect  was  not 
cured  by  the  repUcation. 

The  pleas  were  good  and  suiBcient,  and  the  next  inquiry  is 
respecting  the  repli(  ation. 

The  replication  to  the  plea  to  the  first  and  second  breaches, 
assigns  specially  a  breach  in  stating  that  the  heirs  of  i>Wi 
were  seised  of  three  sevenths  of  the  premises  in  fee.     This  was 
a  good  assignment ;  for  if  the  defendant  was  not  seised  abso- 
lutely in  fee  of  the  whole  right  in  the  premises,  his  covenant 
was  not  true.     He  goes  on  and  states  two  outstanding  encum- 
V        brances,  a  mortgage  and  a  judgment,  and   the  question  is, 
whether  these  were  breaches  of  the  covenant  of  seisin.    He 
does  not  aver  that  the  mortgage  was  foreclosed,  or  possession 
given,  and  until  then  the  mortgagor  is  considered  as  seised, 
according  to  the  doctrine  of  this  court.  A  judgment  is  of  itself 
no  transfer  of  title,  nor  does  it  destroy  the  seisin  of  the  de- 
fendant.     So  far  the  replication  was  filled  with  immaterial 
matter,  and  .bad  on  special  demurrer.     The  replication  to  the 
other  pleas  is  bad  in  substance.     It  does  not  meet  the  fact 
charged  of  a  lawful  entry  by  the  defendant  under  the  title  of 
the  mortgage.     Every  fact  in  the  replication  to  the  first,  sec- 
[  *381  "J       ond  *and  third  plea  to  the  third  and  fourth  breaches,  may  be 
true,  and  yet  the  defendant  may  have  lawfully  entered  tuKler 
the  mortgage.     The  defendant  is,  therefore,  entitled  to  judg- 
ment upon  the  whole  record  ;  for  the  fourth   breach  is  bod  in 
substance,  the  replication  to  the  plea  to  the  first  and  scvond 
breaches  is  bad  in  form,  and  the  replicatioi   to  the  other  pleas 
is  bad  in  substance. 

Judgment  for  the  defendant,  with  leave  to  amend  on  pay- 
ment of  costs. 
2S2 
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ALBANY, 

Dunham  against  Heyden.  ^J^^^^s!^^ 

Dunham 

IN  ERROR,  on  certiorari  from  a  justice's  court.  Heyden  hkydw 
ioetl  Dunham  before  the  justice,  by  summons  returnable  the 
17th  February,  1810.  The  plainlift'  below  declared  against  „oVadjoS^*'Si 
the  defendant,  as  bail  of  one  Whitehead,  wKo  bad  been  taken  trial  of  a  causa 
by  warrant  and  brought  before  a  justice,  on  the  16th  June,  "J^  5he  pldnSa* 
1809,  to  answer  to  the  plaintiff;  and  afler  issue  joined,  White^  for  more  than 
head  prayed  for  an  adjournment,  and  thereupon  Dunham  he-  JIhere*ajusUc«* 
came  security  for  his  appearance  on  the  30th  June,  1809,  at  ai  the  request  o? 
which  time  the  plaintiff  appeared,  but  Whitehead  did  not  ap-  joSrn^"a^;^; 
pear,  and  a  judgment  was  rendered  against  Whitehead.  To  fortendys^and 
this  declaration  Dunham  pleaded  the  general  issue.  Heyden  Jppea^^^Md 
prayed  for  an  adjournment  of  the  trial,  and  made  oath  that  he  examined  a  wU- 
could  not  safely  proceed  to  trial  for  want  of  a  material  witness,  Jo^be^^wsUver 
then  absent  from  the  county ;  and  the  justice  adjourned  tlie  oftheirre^ian- 
trial  to  the  27th  February.  At  that  day,  the  parties  being  ^^'  ^^^„  ^ 
called,  Heyden  answered,  but  Dunham,  though  -present,  refused  brought  before 
to  answer  or  to  proceed  in  the  cause.  A  witness  was  then  iJrrail^  °and 
called  and  examined  on  the  part  of  the  plaintiff,  and  proved  prays  foran  ad- 
the  fact,  as  stated  by  Heyden  in  his  declaration.  Dunham  fcSiTttienfoJ 
then  cross-examined  the  witness,  who  was  the  justice  who  his  appearance 
issued  the  warrant  against  Whitehead  and  took  the  security;  muJfbSVl^^ 
and  *the  witness  testified,  that  Dunham  appeared  on  the  day  r  #  3gg  i 
appointed,  in  behalf  of  Whitehead,  who  was  out  of  the  county,  tonal  appear- 
and the  next  day  after  the  trial  and  judgment  against  White-  j"ic«ofihepar. 
head,  Dunham  ottered  to  deliver  him  up  to  the  justice,  who  attorney,  other- 
answered  that  he  had  nothing  to  do  with  him ;  neither  the  wnrteiua>ie^fal 
plaintiff  nor  the  constable  who  served  the  warrant  being  pres-  the  amount  re- 
ent,  when  the  offer  of  surrender  was  made.  SainUff  %  ** 

The  justice  gave  judgment  against  Dunham,  for  22  dollars 
and  42  cents,  with  costs. 

Per  Curiam.  The  first  exception  is,  that  the  justice  ad- 
journed the  cause  from  the  17  th  to  the  27th  of  February,  at 
the  instance  and  on  the  oath  of  the  plaintiff  below,  that  he 
could  not  safely  proceed  to  trial  for  the  want  of  a  material 
witness  then  absent  from  the  county. 

The  only  authority  to  adjourn,  unless  at  the  instance  of  the 
defendant,  is  contained  in  the  2d  section  of  the  act,  and  such 
adjournment  must  not  exceed  six  days.  In  the  present  case, 
however,  the  defendant  below  appeared  on  the  day  to  which 
the  cause  was  adjourned,  and  cross-examined  the  plaintiff's 
witness ;  this  cured  the  irregularity  of  the  adjournment.  It 
would  be  unjust  and  extraordinary  to  reverse  a  judgment  after  * 

(a)  Vi'l.  Kilmore  v.  SuH'tm,  inf.  fi29.  WWoHrhby  v.  Carleton,  9  Johns,  R,  136. 
Kiitl€y.Baker,rd.ZH.  HiU  v.  Downer,  llJohu.  R,  4til.  Richardson  v.  Browm,  1 
Cowtn,  255. 

(^)  Vid.  aarUs  v.  HvaU,  \  Cowen,  Sfi3. 
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a  trial  on  the  merits,  by  listening  to  an  objection,  which  the 
party  himself  had  waived  by  his  voluntary  appearance.  It  is 
not  like  the  case  where  the  defendant  makes  oath  that  he  can- 
not safely  proceed  to  trial  for  the  want  of  a  material  witness, 
and  where  he  is  improperly  forced  to  trial,  without  the  testi- 
mony to  which  he  js  entitled. 

The  foundation  of  the  demand  of  the  plaintiflf  below  was, 
that  the  defendant  below  had  become  security  for  one  fVkite" 
keafi,  who  had  been  taken  on  a  warrant  at  the  suit  of  the 
plaintiff  below ;  it  was  shown  by  the  record  of  the  justice  be- 
fore whom  Whitehead  had  been  sued,  that  the  security  was  for 
the  appearance  of  fVhiieheady  agreeable  to  the  requisition  of 
the  statute,  and  that  he  *did  not  appear  on  the  day  appointed, 
personally,  but  appeared  by  attorney,  and  a  trial  was  had  and 
judgment  rendered  against  Whitehead  for  20  dollars  and  97 
cents.  On  the  day  after  the  judgment,  the  defendant  below 
offered  to  render  Whitehead  to  the  justice,  who  refused  to  have 
any  concern  with  him. 

The  question  is,  What  is  the  effect  of  an  undertaking  for  the 
appearance  of  a  defendant  on  a  warrant?  Must  it  be  a  per- 
sonal appearance,  or  may  it  be  by  attorney  ? 

We  think  the  appearance  mentioned  in  this  section  must 
mean  a  personal  appearance.  Where  the  act  gives  the  pro- 
cess by  warrant,  it  is  where  either  the  defendant  is  without  a 
family  or  a  freehold,  or  where  the  plaintiff  is  a  non-resident; 
and  in  the  latter  case,  the  trial  is  to  be  within  three  days,  and 
the  giving  security  is  not  required. 

The  warrant  is  intended,  except  in  the  single  case  of  a  non- 
resident plaintiff,  as  a  means  to  prevent  the  escape  of  the  do- 
fendant,  and  as  a  security  for  the  plaintiff's  demand ;  if,  then, 
the  defendant,  on  whose  person  the  plaintiff  has  a  lien,  oau 
appear  by  attorney,  he  frustrates  the  plaintiff's  demand. 

We  have  a  right  to  consider  the  word  appearance,  in  refer- 
ence to  the  rights  of  the  plaintiffs,  and  with  a  view  to  give 
effect  to  the  intention  of  the  legislature,  as  a  personal 
appearance. 

On  the  whole,  the  judgment  must  be  affirmed. 


The  Phcenix  Insurance  Company  against  Fiquet- 


Ib  an  action 


THIS  was  an  action  of  assumpsit,  broufi^ht  asainst  the  de- 
*  384  J        fendant,  as  the  endorser  of  a  promissory  note  made  by  *  James 

roaght  by  tn- 
twyrs  against  the  endorser  of  a  promissory  note,  j^i  vcn  lo  secure  the  pavment  of  ihe  premium  on  a  poHc v 
of  insurance,  the  insarers,  before  the  commcncpinent  of  the  suit,  having  Mcoinc  liable  to  pay  the  in^nireJ, 
nrho  was  the  maker  of  the  note,  a  return  o^ premium  on  the  same  policy  ;  It  was  held,  that  the  defendant 
W9M  entitled  to  have  the  amount  of  such  rctom  of  5)remium  deductecT  from  the  amount  of  the  note,  not- 
Mfilhstandinflp  the  maker  was,  at  the  same  time,  inrielMcd  to  the  insurers  for  other  notes  given  forpreminns 
an  other  pohcies  of  insurance,  and  had  become  insolvent,  [a) 
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Ptdalot.  A  verdict  was  taken,  by  consent,  in  favor  of  the 
plaiatiiTs,  for  3,532  dollars  and  8  cents,  subject  to  the  opinion 
of  the  court  on  the  folloiving  case.  The  note  in  question  was 
delivered  by  Vidalot  to  the  plaintiffs,  to  secure  the  premium 
of  insurance  upon  a  certain  vessel,  upon  which  the  plaintiffs 
were  insurers.  Before  this  note  became  payable,  Vidalot^  the 
maker,  became  insolvent ;  and  then  was,  and  yet  is,  largely 
indebted  to  the  plaintiffs  for  notes,  given  for  premiums  of 
insuranoe  on  other  vessels,  but  upon  which  notes  the  defend- 
ant is  not  an  endorser.  Prior  to  the  commencement  of  this 
suit,  the  plaintiffs  became  Uable  to  pay  a  return  of  premium  on 
the  same  policy,  for  the  premium  on  which  the  note  in  question 
was  given.  ' 

The  defendant  insisted,  that  the  amount  of  such  return  of 
premium  ought  to  be  allowed  to  him,  in  part  payment  of  the 
note  on  which  the  present  suit  is  brought.  The  plaintiffs  con- 
tended, that  they  had  a  ri^ht  to  enforce  the  payment  of  the 
whole  note  against  the  defendant,  and  to  pass  the  amount  of 
the  return  of  premium  to  the  credit  of  Vidaloi,  generally,  in 
account.  The  policy  contained  the  following  chuse :  <<  But 
in  case  of  loss,  the  assured  is  to  abate  two  per  cent.,  and  such 
loss  to  be  paid  in  thirty  days  afler  proof  of  loss,  and  proof  of 
interest  in  the  said  assured,  the  amount  of  the  note  given  for 
the  premium,  if  unpaid,  being  first  deducted.'' 

It  was  agreed,  that  if  the  court  should  be  of  opinion  that 
the  amount  of  the  return  of  premium  should  be  applied  in 
favor  of  the  defendant,  in  part  payment  of  the  note  in  question, 
then  the  same,  with  interest,  should  be  deducted  from  the 
amount  of  the  verdict :  but  if  the  court  should  be  of  opinion, 
that  the  amount  of  the  return  of  premium  ought  not  to  be 
allowed  to  the  defendant,  in  part  payment  of  the  said  note, 
then  the  verdict  was  to  stand. 


ALB  AN  V, 

Feb.  1811. 

Rh.  Iks.  Co. 

V. 

FiqvvT 


T.  A.  Emmety  for  the  plaintiff. 

Hoffman,  contra. 

*Per  Curiam,  The  note  in  question  was  given  for  the  pre- 
mium of  insurance ;  and  it  is  admitted  that  the  plaintiffs  are 
not  now  entitled  to  so  much  premium  as  the  note  was  given 
for.  If  they  are  bound  to  return  part  of  the  premium,  they 
are  not  entitled  to  the  face  of  the  note.  The  consideration  of 
a  note  may  be  inquired  into  between  the  original  parties.  The 
defendant  may  show  that  the  note  was  given  for  more  than  the 
plaintiff  was  entitled  to.  (Cole  v.  Gower,  6  East,  110.)  The 
consideration  for  the  note  was  the  premium  of  insurance,  and 
the  only  question  is,  What  was  the  amount  of  that  premium?. 
If  the  plaintiffs  are  bound  to  return  part,  then  the  premium 
really  and  ultimately  due  is  not  as  much  as  was  at  first  under- 
stood to  be.     It  is  most  just  and  reasonable,  that  it  should  be 
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Feb.  1811.  jg  yj^i  further  bound  than  his  principal,  and  is  entitled  to  the 

CoiT  same  defence.     The  return   pniiiiuni   must,  accordingly,  be 

y-    ^  deducted  from  the  verdict. 

Com.  Ins.  Co. 


CoiT  and  Pierpoint  as^ainst  The  Commercial  Insur 

ANCE  Company. 

ft  any  of  die  THIS  was  an  action  on  a  policy  of  insurance,  dated  i'9th 

iTpoHcy'of  in"  o(  September ^  1807,  on  45  bales  of  sarsaparillay  specified  in  the 

h"""*^  ir*****'*  margin  of  the  policy,  on  board  of  the  ship  Paragon,  "  at  and 

iuiae«  of  trade"  from  Ncw-York  to  Amsterdam^  upon  sea-risk  only,  including 

or  by  use  and  sea-risk  during  capture  or  detention,"  at  a  premium  of  5  per 

pracucej  os  De*  . 

tween   assurers   Cent, 

«n<J  .•*»"'«<*»  The  policy  contained  a  printed  memorandum  in  the  following 
propriateseiulel  words :  "  It  is  also  agreed,  that  salt,  grain  of  all  kinds,  tobacco, 
r*386]  Indian-meal,  fruits,,  (\vhethcr  preserved  *or  otherwise,)  cheese, 
they  are  to  be  dry  fish,  Vegetables  and  roots,  and  ail  other  articles,  perishable 
cordliirto  that  '^  ^^^^^  owu  nature,  are  warranted  by  the  assured,  free  from 
sense,  {a)  average,  unless  general ;  hemp  free  from  average  under  twenty 
J*admIs7ibIe^io  P^^  ^^"^-  ^^^l^ss  general ;  and  sugar,  flax,  flax  seed,  bread,  skins 
show,  that  by  and  hides  are  warranted,  by  the  assured,  free  from  average  under 
wLre.  ^onr  scven  per  cent,  unless  general ;  and  coffee  in  bags  or  bull:,  and 
merchants  and  pepper  in  bags,  free  from  average  under  ten  per  cetU,  unless 

underwriters  in    „^„^-.,l  " 

New-York,  the  general. 

word roo<*, first       The  cause  was  tried  at  the  New-York  sittings,  the  '^Oth 

N^Yorkf^t  Decembfr,  1809,  before  Mr.  Justice  Yates. 

cies  in  1787,  is       The  action  was  brought  to  recover  the  amount  of  a  partial 

roJi«"as'^arepIrr!  '^^^  occasioncd  by  sca  damage.     It  was  admitted  by  the  |  lain- 

isiufbfe  in  their  tilTs  that  sarsoparilla  was  a  root,  within  the  general  meaning 

thMsTrM^Hiui  ^^  ^^®  ^^^^  J  ^"^  ^^^  ^"^y  ^Jtiestion  between  the  parties  was, 

isnot  a  roo/ per-  whether  sarsapavUla  was  to  be  considered  a  root  within  the 

Ltiu"'    or  i"  fnemoranilum  in  the  policy. 

eluded  under  Thc  plaintiffs  offered  to  prove,  that  although  sarsaparilla  is  a 
•  ^^!i!^!^um\l  root  within  the  general  meaning  of  the  term,  yet  that  it  had 

the  policy.  (A)  nevcr  bccn  considered,  either  by  merchants  or  underwriters, 
as  a  root  within  the  memorandum  of  the  policy ;  and  that  the 
term  "  roots"  was  first  inserted  in  the  New-York  policies,  in  or 
about  the  year  1787 ;  that  it  was  then  inserted  with  a  view  of 
exempting  the  underwriters  from  partial  losses  on  onionsy  beets, 
&c.,  being  roots  perishable  in  their  own  nature,  and  in  partic- 
ular reference  to  an  extensive  trade  in  those  articles,  then  car- 
fa)  Ace.  Astor  V.  Union  his.  Co.  7  Cowen,  202.  And  .«cc  M'adsworth  v.  Pacific  Ins. 
Co,  4  Wendell f  33.  Cog^eiiuilt  v.  Jmerican  Ins.  Co.  3  WeniMi,  283. 

(b)  Evidence  of  usage  has  never  been  considered  within  the  nile  which  prerlades  the 
admission  of  parol  testimony  to  vary  or  contradict  a  written  instrument  Renned  v. 
Bank  o/Columlna,  9  W!teal.  681.     But  see  7\imer  v.  Burrotos,  5  Wendell,  541. 
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fiod  on  between  the  New-Efigland  states  and  the  fVesi^India     Albany, 
islands ;  that  since  the  insertion  of  the  term  "  roots,"  in  the  v^^l!j2i^^ 
New-  York  policies,  the  itsage  has  been  to  consider  the  term  as        coit 
exclusively  confined  to  roots  perishable  in  their  own  nature.  ^- 

They  further  offered  to  prove,  that  sarsaparilla  was  not  a  root 
perishable  in  its  own  nature ;  and  also  that  if  the  words,  *'  free 
from  particular  average,"  ha  I  been  inserted  in  lieu  of  the 
memorandum  in  the  policy,  five  per  cent,  would  have  been  an 
exorbitant  premium. 

*The  evidence  offered  was  objected  lo  by  the  counsel  for  the      [  *  387  | 
defendants,  who  moved  for  a  nonsuit.     The  judge  overruled 
the  evidence,  and  granted  the  motion  for  a  nonsuit,  which  was 
accordingly  entered. 

BrinJcerhoff,  for  the  plaintiff.  The  question  is,  whether 
9arsapnriUa  is  a  root  within  the  meaning  of  the  memorandum  in 
the  policy.  Though  it  is  a  rooty  according  to  the  general  sense 
of  the  word,  yet  it  is  not  a  root  perishable  in  its  oum  nature. 
The  object  of  the  memorandum  was,  to  guard  against  claims 
for  trivial  losses  on  perishable  articles ;  and,  according  to  the 
grammatical  construction  of  the  clause,  the  word  roots  is  quali- 
fied by  the  terms  perishable  in  their  ovm  nature.  Though  the 
article  insured  be  a  root,  yet  if  it  is  not  perishable  in  its  own 
nature,  it  is  not  within  the  meaning  or  words  of  the  memo- 
ran  ium. 

The  insurance  is  against  sea-rislcs  only ;  and  if  a  particular 
average  is  wholly  excluded,  then  the  plaintiffs  could  recover 
only  in  case  of  an  absolute  total  loss,  or  of  a  general  average. 
But  can  it  be  supposed, .that  they  would  have  given  a  premium 
of  5  per  cent,  to  be  insured  against  sea-risks  only,  if  they  were 
not  to  recover  for  any  particular  averages  whoever  ? 

Again,  the  plaintiffs  ought  to  have  been  allowed  to  show  the 
usage  and  mercantile  understanding,  as  to  the  meaning  of  the 
memorandum.  In  the  case  of  Scott  v.  Bourdillion,  (5  Bos.  fy 
Pull.  213.  Parky  40.  159.  161.)  evidence  of  usage  was  admit- 
ted, to  show  that  rice  was  not  com,  witliin  the  meaning  of  the 
memororidum.  In  the  case  of  Sleghtv,  Rhinelander,  (1  Johns. 
Rep.  192.  2  Johns.  Rep.  531.)  parol  evidence  was  admitted, 
to  explain  what  was  a  sea-letter,  as  used  in  the  warranty. 

Wells,  contra.  The  general  rule  of  law,  in  regard  to  admit- 
ting  parol  evidence  to  explain  a  written  contract,  is  well,  set- 
tled. Commercial  contracts  are  said  to  be  an  exception  to 
the  general  rule,  and  open  to  explanation  *by  evidence  of  [  *  3%  ] 
usage ;  and  courts  in  England  have  certainly  gone  great 
lengths  in  admitting  such  evidence.  But  in  the  case  oiAnder^ 
son  v.  Pitcher,  (2  Bos,  Sf  Pull.  168.)  Lord  Eldon  thought  it 
was  to  be  lamented,  that  parties  had  not  been  lefl  to  explain 
their  own  meaning  by  the  terms  of  the  instrument ;  and  he 
observed,  that  the  inclination  of  his  mind  was,  to  adhere  to 
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Feb.  1811.     ^f  evidence  has  been  admitted,  are  Lethulier^s  case,  (2  Saik. 

CoiT        443.^  and  Gordon  v.  Morkyy  {Sira.  1265*     See  also  2  Salk, 

V.  445.)  but  in  the  former  case,  Lord  Holt  dissented.     The  mod- 

"*  "**     '  era  cases  in  Efigland^  which  support  the  admissibility  of  such 

evidence,  are  since  our  revolutimi ;  and  if  the  rule  is  found  to 

be  a  bad  one,  our  courts  are  not  bound  by  any  authority  to 

adhere  to  it.     They  are  at  liberty  to  do  what  Lord  Eldan  said 

he  was  disposed  to  do,  if  it  were  res  integra,  adhere  to  the 

letter  of  the  contract. 

The  decision  in  Scott  v.  BourdilUon  was  not  in  contradiction 
to  the  contract.  Com  is  a  general  term  in  England^  and  it 
was  proper  to  admit  evidence  to  show  what  grains  were  in- 
cluded under  that  term.  But  suppose  rice  had  been  specified, 
would  evidence  have  been  admitted  to  show  whether  it  was 
perishable  or  not  ?  In  Baker  v.  Ludlow^  (2  Johns,  Ccu.  269.) 
it  was  decided  in  this  court,  that  the  words,  *^  all  other  articles 
perishable  in  their  own  nature,*'  are  not  applicable  to  the  arti- 
cles previously  enumerated.  Salt  and  tobacco  are  enumerated ; 
and  would  evidence  be  admitted  to  show  that  they  were  not 
perishable  articles?  The  rule  is,  that  where  an  article  is  speci- 
fied, the  general  rlause  is  restricted  and  regulated  by  the  spe- 
cification. If  not  specified,  then  evidence  may  be  received,  to 
show  whether  it  is  an  article  perishable  in  its  own  nature. 

The  true  construction  of  the  clause  is,  that  all  the  articles 
specifically  enumerated,  and,  also,  all  other  articles  which  are 
perishable  in  their  own  nature,  shall  be  free  of  average,  &:c. 
[*389]  On  the  construction  contended  for  by  *the  plaintifiT,  it  would 
read  **•  roots,  and  all  other  roots  perishable  in  their  own  na- 
ture," <tc. 

The  case  of  Sleght  v.  Rhinelander  related  to  a  question  of 
fact,  whether  a  particular  ]>aper  was  a  sea-letter  or  not,  and  is 
very  diflerent  from  the  present.  To  allow  evidence  of  usage 
in  this  case,  would  be  making  a  new  contract  between  the 
parties. 

Brinkerhoffy  in  reply.  The  counsel  for  the  defendants  admit, 
that  by  the  rule,  as  established  in  the  English  courts,  such 
evidence  is  admissible.  That  rule  existed  before  the  revolution, 
and  is  binding  here.  Park  says,  no  rule  has  been  more  fre- 
quently followed  than  the  mage  of  trade,  and  that  the  judges 
have  always  called  in  the  usage  of  trade,  as  the  ground  of 
deciding  on  the  construction  of  the  policy,  in  regard  to  the 
particular  voyages  or  risks  to  which  it  relates.  SarsapariUa  is 
an  article  as  imperishable  as  mahogany,  or  the  hardest  wood ; 
and  it  never  could  be  the  intention  of  the  memorandum  to 
include  articles  of  that  nature. 

Per  Curiam.  The  plaintiffs  offered  the  strongest  proof  that 
could  be  given  of  a  mercantile  usage,  settling  the  meaning  and 
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extent  of  the  term  rootSy  in  the  memorandum  of  the  policy,  and     ALBANY, 
that  it  did  not  apply  to  the  subject  in  question.     The  only  ^J^S^lJfJ^ 
point  then  is,  whether  usage  is  admissible  at  all,  to  control       Gibsoit 
the  ordinary  and  popular  sense  of  the  term.  ^      i*  the 

The  case  of  Baker  v.  Ludlow  (2  Johns*  Cas.  289.)  says,  that  **"'*'" 
the  words  in  the  memorandum,  ''  all  other  articles  perishable 
in  their  own  nature,"  were  not  applicable  to  the  articles  pre- 
viously and  specifically  enumerated.  But  that  case  does  not 
decide  the  question,  how  far  usage  is  admissible  to  explain  the 
sen.se  of  the  contract;  though  evidence  of  usage  was  there 
admitted  without  objection. 

♦The  law  has  been  too  long  settled  to  be  now  questioned,  [  *  390  ] 
that  if  any  terms  in  a  policy  have,  by  the  known  usage  of  trade, 
^r  by  use  and  pract.ce,  as  between  assurers  and  assured, 
acquired  an  appropriate  sense,  they  shall  be  construed  accord- 
ing to  that  sense  and  meaning.  {Mason  v.  Skuney,  1  Marsh. 
14;i.  4  East,  135.  6  East,  207.  5  Bos.  fy  Pull.  213.)  This 
is  not  only  the  modern  /ule,  as  to  mercantile  instruments  in 
general,  (jDoug.  664.)  but  it  appears  to  have  been  the  estab- 
lished practice,  as  far  back  as  the  time  of  Ch.  J.  Rolle,  and  of 
Lord  Holt.  {Pickeriiig  v.  Barkley,  2  Roll.  Air.  248.  vL  10. 
Sty.  132.  Lethulier^s  case*  2  Salk.  443.)  And  though  Lord 
Eidony  in  the  case  of  Anderson  v.  Pitcher,  (2  Bos.  fy  Pml.  168.) 
regretted  the  rule,  yet  he  admitted  that  it  was  too  late  to  ques- 
tion its  force,  and  that  policies  must  be  expounded  with  due 
regard  to  the  usage  of  trade.  To  reject  this  testimony  now 
would  produce  the  greatest  injustice,  for  the  contract  must  have 
been  made  and  understood,  at  the  time,  by  the  parties,  in  refer- 
ence to  this  mercantile  and  particular  meaning  of  the  terms 
employed. 

The  nonsuit  ought,  therefore,  to  be  set  aside/  and  a  new 
trial  awarded,  with  costs  to  abide  the  event  of  the  suit. 


Gibson  against  Colt  and  others. 

THIS  was  an  action  on  the  case.     The  declaration  stated      Where    tr« 
that  the  defendants,  on  the  30th  of  December,  1808,  were  the  ^rixf<f  1h£ 

master   to   sel 
Ibc  ship  in  the  same  manner  as  they  themsel  ires  mi^t  or  could  sell  her :  and  the  master  sold  the  ship,  and 
at  the  time  of  sale  represented  to  the  vendee  that  she  Mras  a  registered  ship,  when,  in  fact  she  only  sailed 
tinder  a  coasting  licensef  it  was  held  that  the  master  bein^  a  special  agent  for  the.  purpose  of  the  sale,  the 
owners  were  not  answerable  for  the  false  representation  of  the  master,  who  ezceeaed  bis  authority,  (u) 
A.power  to  sell  does  not,  of  itself,  give  the  power  to  warrant.the  title  of  the  thing  sold. 

(«)  The  liability  of  a  principal  depends,  1st,  upon  the  Act,  that  the  act  was  done  in  the  exercise  of  the  power 
delesated,  and  9d,  that  it  was  done  within  iu  limits.  Medumics*  BmiUt  v,  Btmk  ^  CMnaiM*,  5  WhsaL  396.  And 
see  Jlfaim  v.  CbmniMim  Co.  15  Johns.  R.  44.  Btais  v.  Alien,  18  Johns.  R.  363.  Pfrhins  v.  Wlashington  Ins.  Co 
4  Cowsn.  645.  Jtndrowe  v.  Enosland,  6  Oowon,  354.  Jaqnss  ▼.  Tsdd,  3  WendeU,  91,  with  regard  to  the  powers 
•f  nnemi  and  special  Sfents.  Where  a  special  agent  exceeds  his  authority,  not  only  he  but  those  employed 
oy  and  acting  under  him,  though  they  are  Ignorant  of  the  conditions  anneaed  to  the  authority,  are  liable  over  to 
the  principal.    Bmdt  v.  fTaUon^  8  Johns.  12.  906.  » 
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ALBANT,     owners  of  the  ship   Columbia^  of  which  Levi  Goodrich  was 
,^^'^j^,  master,  and  also  the  factor  and  agent  of  the  defendants,  by 
GiBsoir      them  generally  authorized  to  sell  the  ship  to  any  person  in  tlie 
i^othmn.  ^"*®  manner  as  they  themselves  might  and  could  make  sale, 
r  *  '^Ql  1       ^^'     That  *the  plaintiff  bargained  at  Charleston  with  Good- 
■  -I       richy  being  such  agent,  &c.,  for  the  purchase  of  the  ship ;  and 

while  bargaining,  the  said  Goodrich  did  deceitfully  and  falsely 
affirm  to  the  plaintiiT  that  the  ship  was  a  registered  vessel, 
according  to  the  act  of  Congress,  entitled,  "An  Act  concerning 
the  registering  and  recording  of  Ships  or  Vessels ;''  and  the 
plaintiff,  giving  faith  to  such  false  and  fraudulent  representation, 
agreed  to  purchase  the  ship  for  10,000  dollars,  to  be  paid  by 
the  plaintiff  to  the  said  Goodrich,  as  such  factor  and  agent,  in 
bills  of  exchange,  drawn  on  Gillespie  fy  Campbell,  at  iVete^ 
York,  and  payable  in  4  and  6  months ;  and  the  said  Goodrich 
deceitfully  and  falsely  sold  the  ship  as  aforesaid,  and  the  plain- 
tiff purchased  and  paid  as  aforesaid ;  whereas,  in  fact,  at  the 
time,  the  ship  was  not  registered  according  to  the  act  aforesaid ; 
but  was  a  licensed  coasting  vessel  only,  which  the  said  Goodrich 
well  knew,  &c.  That  the  plaintiff,  after  such  purchase,  to  wit, 
on  the  12th  January ^  1809,  at  Charleston,  freighted  and  char* 
tered  the  ship  to  James  Chapman,  for  a  voyage  to  Nev}-  York, 
with  a  cargo  of  cotton  and  rice,  and  from  thence  to  Europe, 
That  the  said  Chapman  loaded  the  said  ship  with  the  cargo 
aforesaid,  but  by  reason  that  the  said  ship  was  not  a  registered 
vessel,  within  the  meaning  of  the  act  aforesaid,  she  could  not 
legally  perform  the  voyage  aforesaid,  according  to  the  terms 
of  the  charter-party ;  whereby  the  plaintiff  was  compelled  to 
pay  to  the  said  Chapman  5,000  dollars,  by  reason  of  such  ina- 
bility, &c.  To  this  declaration  there  was  a  general  demurrer 
9ind  joinder. 

Foot,  in  support  of  the  demurrer.  A  general  power  to  sell 
does  not  make  the  principal  answerable  for  the  fraud  of  the 
agent.  (^Cro.  Jac,  468.  Southern  v.  How,)  Where  a  special 
agent  exceeds  his  authority,  he  cannot  bind  his  principal.  (3 
Term  Rep,  757.)  This  doctrine  has  been  established  by  nu- 
merous decisions.  (2iloB.jRcp.270.  226.  Spencer,  038.  Roll. 
Abr.9b.  \QMod.U\.  2  Saflt,  442.) 
[  *31)2  ]  *The  fraud  charged  in  this  case,  is  in  affirming  that  the  veb- 

sel  was  a  registered  vessel,  when  the  agent  knew  she  had  only 
a  coasting  license.  By  the  register  act  of  the  31st  December, 
1792,  (2d  sess.  2  Cong.  c.  1.  Laws,  vol.  2. 131.)  ships  registered 
by  virtue  of  the  act  for  registering  and  clearing  vessels,  regu- 
lating the  coasting,  &c.,  as  well  as  those  thereafter  to  be  regis- 
tered, under  the  *^Act  concerning  the  registering  and  recording 
of  Ships  or  Vessels,"  are  declared  to  be  ships  and  vessels  of  the 
United  States,  and  entitled  to  all  the  benefits  and  privileges 
belonging  to  such  ships  or  vessels.  Whether  the  vessel,  there- 
fore, was  registered  or  not,  was  perfectly  immaterial ;  she  was 
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equally  an  American  vessel.     It  was  a  deceit  without  injury,     albant, 
The  plaintiff  might  have  obtained  a  register  whenever  he  pleas^     ^^'  *®"'  . 
ed  ;  for  whenever  a  sale  takes  place,  a  new  register  is  to  be       gibsom 
taken  out.     As  this  was  a  coasting  vessel,  the  plaintiff  might,  ^  ^^ 

if  he  wished  to  send  her  to  a  foreign  port,  have  surrendered 
the  license,  and  taken  out  a  register.  The  owner  of  a  vessel 
may  surrender  his  license  and  take  out  a  register,  and  change 
them,  as  oflen  as  he  changes  the  employment  of  his  vessel. 

Again,  the  plaintiff  had  equal  means  of  knowing  the  truth 
of  the  fact,  as  the  seller,  in  this  case ;  for  it  would  have  ap- 
peared from  the  shtp^s  papers,  which  are  supposed  to  be  with 
her ;  and  the  register  is  required  to  be  inserted  in  every  bill  oi 
sale,  in  order  to  preserve  the  character  of  the  vessel.  The 
plaintiff  ought,  then,  in  common  prudence,  to  have  examined 
the  ship's  papers. 

T.  A.  Emmet,  contra.  In  Bayard  v.  Malcolm  and  another^ 
(1  Johns.  Rep.  454.  2  Johns.  Rep.  550.)  it  was  held  that  the 
representation  of  a  partner  and  agent  was  binding  on  his  co- 
partner, and  the  plaintiff  recovered.  A  principal  is  clearly 
answerable  for  the  fraud  of  his  agent  when  acting  within  the 
scope  of  his  authority.  In  Hem  v.  Nichols,  (I  SaDc.  289.) 
Lord  Holt  said  that  *the  merchant  was  answerable  for  the  deceit  [  ^  S93  1 
of  his  factor  beyond  sea. 

The  papers  do  not  always  accompany  the  vessel.  By  the 
law  of  the  United  States,  (1st  sess.  5th  Cong.  s.  63.)  a  vessel, 
when  she  arrives  in  port,  must  deposit  her  register,  or  license, 
and  other  custom-house  documents,  with  the  collector,  where 
they  are  to  remain  until  her  departure.  (Laws,  vol.  4.  p.  384, 
335.)  This  sale  may  have  taken  place  .while  the  vessel  was 
lying  in  Charleston ;  how  then  was  the^urchaser  to  know  how 
she  was  documented ;  or  how  could  he  inspect  her  pMipers  ? 
Again,  vessels,  licensed  as  coasters,  cannot  obtain  a  register 
out  of  the  district  in  which  they  are  licensed. 

Hopkins,  in  reply.  To  sustain  an  action,  there  must  be 
damnum  cum  injuria.  Here  no  injury  or  damage  is  shown. 
No  law  is  better  laid  down  than  the  distinction  between  the 
liability  of  a  principal  for  the  acts  of  a  general  or  a  special 
agent.  A  general  agent  is  usually  constituted  by  parol,  and  is 
known  by  his  general  concern  in  the  business  of  his  principal, 
and  there  is  a  power  necessarily  implied  by  Mich  an  agency  to 
make  representations.  A  special  agent  acts  under  a  special 
delegation ;  and  it  is  the  duty  of  the  person  who  deals  with 
him  to  look  to  his  power.  If  he  goes  beyond  it,  his  principal 
is  not  bound.  Every  thing  depends  on  the  terms  and  extent 
of  the  special  authority  delegated.  (Godbolt,  361.  2  RoU. 
Rep.  270.  Cro.  Jac.  468.  2  Roll.  Rep.  28.  3  Term.  Rep.  757.) 
In  Nixon  v.  Hyserott,  (5  Johns.  Rep.  58.)  this  doctrme  was 
recognized,  and  the  court  held  tha  a  power  to  sell  and  ex- 

291 


393 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 
FW>.  1811. 

Jacxsom 

V. 
HOLLOWAT. 


r*394] 


ecute  a  deed,  did  not  ^ve  an  authority  to  bind  die  principal 
by  any  covenants  of  tetsiny  dLC,  or  warranty. 

Per  Curiam.  The  agent  of  the  defendant  is  stated  to  have 
been  specially  authoriz^  by  them  to  sell  the  ship  in  the  sasQe 
manner  that  they  themselves  might  have  sold  her.  This  is  all 
the  authority  given,  and  Goodrich  was  consequently  ^nothing 
more  than  a  special  agent  constituted  for  that  particular  end. 
The  plaintiff  was,  therefore,  not  to  know  or  infer  any  authority 
beyond  what  was  given,  and  if  the  agent  exceeded  that  an* 
thority  when  he  made  the  representation  in  question,  his  prin- 
cipals were  not  bound.  This  distinction  between  a  special 
and  general  agent  was  laid  down  in  the  case  of  F^n  v.  Hw" 
riton^  (3  Term  Rep.  757.)  and  it  is  founded  on  just  and  jrea- 
sonable  principles.  The  limitation  to  the  powers  of  a  general 
and  known  agent  cannot  be  known,  unless  specially  communi- 
cated, and  third  persons  ought  not  to  be  affected  by  any 
private  iiistructions.  Qoodrich  certainly  exceeded  his  power 
to  sell  when  he  made, the  fiilse  affirmation  and  representation 
charged  by  the  plaintiff.  A  power  to  sell  does  not  of  itself 
convey  a  power  to  wlirrant  the  title.  This  was  so  decided  in 
Nixon  V.  Hyterott^  (5  Johns.  Rep,  58.)  The  remedy  for  the 
plaintiff  lies  against  the  agent,  and  not  against  the  defend- 
ants.    The  defendants  are,  therefore,  entitled  to  judgment. 

Judgment  for  the  defendants. 


Jackson,  ex  detn.  Howard  and  othetB,  against 

HOLLOWAY. 


hii^*^l^"du1j  THIS  was  an  action  of  ejectment  for  land  in  Dutchess  county, 
cxecuted'devif-  William  Hollowatf,  under  whom  the  lessors  of  the  plaintiff 
iTwhichhe^  claimed,  as  heirs  at  law,  died  about  the  year  1794,  leaving  four 
then  in  fiOMstM-  sons,  William^  Joseph^  John  and  Justus^  and  six  daughters, 
on"'*and  iSS-  H^^'^^K  Saroh^  Margaret,  Alice,  Lyiia  and  Mary,  Since  the 
7  aftcrwardB  decease  of  the  ancestor,  Hannah,  one  of  the  daughters,  died, 
[  *  395  ]  leaving  three  sons  *and  two  daughters,  her  heirs ;  and  the 
horomc  seiwd  ancestor^s  daughter  Mary  also  died, leaving  other  two  children 

W    -iltercd    his 

w'*>.l>y  erasures  and  interlinealtons,  so  as  to  make  the  devise  extend  to  all  lands  of  which  he  should  lUe 


«fon« 
ill 


not  operate ;  and  the  lands  acqnifad  subaequent  to  the  dale  of  the  devise,  descended  to  the  heirs  at  law.  (a) 


(a)  Arc.  JcdktMi  ▼.  PotUr.  9  JbAiu.  Jt.  319,  and  see  9  Jt.  &  57.  tee.  6.  Tbeie  must  be  a  eaneeTlation  .im^iw 
rfcofanJi^  in  order  to  make  it  operate  as  a  revocation.  jDsii  v.  Apmm,  4  CWm,  483.  And  a  codicil,  thoo^  It 
prufeu  an  intention  to  dispose  of  iho  estate  in  a  manner  different  fh>m  the  disposition  in  the  will,  if  it  only  do 
«u  in  part,  is  but  a  revocation  fro  tente.  ^real  v.  WiUa&nf  8  Ontfeii,  56.  The  parol  declarations  of  a  devieai 
will  not  amount  to  a  revocation  of  a  will  of  lands.  Daa  v.  'Brown,  ubi  sup.  See  fortlMr  as  to  this  aobjeet. 
lmek»om  v.  BotU^  6  Oowom^  377.  8.  C.    9  Cram,  90S.    B.  C.  la  error,  6  ffeindta.  173.    9  JZ.  &  64.  aec.  49. 
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The  lessors  are  the  four  daughters  of  the  ancestor,  who  are  yet 
Kving^  and  the  heirs  of  the  two  deceased  daughters ;  find  as 
such,  they  claim  six  tenths  of  his  real  estate. 

The  ancestor,  WHUam  HoUowayy  being  seised  of  part  of  the 
premises  in  question,  on  the  13th  day  of  July,  1786>  made  his 
will,  executed  in  due  form  of  law,  and  devised  as  follows: 
*^I  also  give  and  devise  unto  my  loving  sons,  fViUiqim  HoUowayj 
Joseph  Holhtoay,  John  HoUoway,  and  Justus  Holloway,  t^t  my 
l^nd  in  fee  simple,  and  otherwise,  which  /  am  possessed  of,  as 
also  all  my  stock,"  &c. 

After  making  this  will,  the  testator  became  seised  of  other 
kmd,  also  part  of  the  premises  in  question,  and,  while  so  seised, 
altered  his  will,  by  erasing  the  words  ^^  am  possessed  of,'  and 
putting  in  their  place  the  words  "  die  possessed  of,"  and  inter-* 
lining  the  words  '^  and  also,'^  making  me  will  to  read,  <*  all  my 
lands  of  which  I  die  possessed  of,  and  also  all  my  stock,"  &c« 
And  the  testator,  at  the  same  time,  endorsed  on  the  will  an  in-< 
Btrument,  as  follows  :  ''  Be  it  remembered,  that  I  fVilUam  Hol- 
hway^  the  testator  of  the  above  last  will  and  testament,  by  me 
signed,  on  the  18th  day  of  /ii/y,  1786,  having  this  day,  being 
the  25th  day  of  July,  1794,  renewed  the  same,  have  made  the 
following  alteration,  to  wit,  in  the  second  page  in  the  ninth 
line  from  the  top,  have  altered  it  to  read,  ^  all  the  lands  I  die 
possessed  of,'  in  lieu  of  *  all  the  lands  I  then  possessed,'  and  also 
have  interlined  the  words  '  as  also,'  in  the  same  line ;"  which 
instrument  was  duly  signed,  sealed  and  published  by  the  tes- 
tator, in  the  presence  of  two  persons,  who  also  signed  the  same 
as  witnesses,  in  his  presence. 

The  testator,  Wiuiam  Hottoway,  after  so  alterinff  his  will, 
died  seised  of  the  premises  in  question,  and  the  defendant, 
being  in  possession,  claimed  to  hold  the  same  *in  severalty, 
adversely  to  the  claims  of  the  lessors  of  the  plaintiff,  as  heirs 
at  law. 

The  questions  submitted  to  the  court,  were,  1st.  Whether, 
by  the  alterations  made  by  the  testator^^  the  will  was  not  an- 
nulled and  avoided.  If  not,  2d.  What  property  passed  by 
the  will? 
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Rugglesy  for  the  plaintifT.  The  alteration  is  so  made  as  to 
change  the  description  of  the  estate.  The  words  in  the  original, 
^'  I  am  possessed  of,'*  are  essential  to  the  deseription.  Those 
words  being  struck  out,  it  would  be  impossible  to  know  what 
lands  were  intended,  without  the  aid  of  parol  evidence.  The 
addition,  afterwards,  not  having  been  made  in  the  presence  of 
three  witnesses,  the  clause  must  read,  as  if  there  were  a  blank 
in  the  place  of  the  *words  "  I  am  possessed  of,"  and  it  would 
be  necessary  to  resort  to  parol  testimony  to  explain  what  was 
devised. 

In  the  cases  (IF.  Wms,  344.  note  1.  Free,  in  Ch.  469. 
Cowp,  812.)  which  may  be  cited  on  this  subject,  in  regard  to 
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ALBANY,  revocations,  it  will  be  foand,  that  either  the  act  of  revocation 
^^^^ijfj^  was  equivocal,  or  that  tho  will  remained  a  good  will,  notwith- 
JACKtoir  standing  the  obliteration  or  alteration  of  a  part  In  Larkin  r, 
Larkin,  (3  Bot.  ^  Pull.  16.)  and  Short  v.  Smith,  (4  East,  419.) 
the  name  of  one  of  the  devisees  was  struck  out,  and  this  was 
held  to  operate  only  as  a  revocation  pro  tanto,  but  the  will  stiU 
remained  a  good  will,  and  did  not  require  any  parol  evidence 
to  explain  it.  Those  cases,  therefore,  are  not  applicable  lo  the 
present 

Where  the  act  is  not  equivocal,  there  is  no  reference  to  be 
made  to  the  intention  to  revoke ;  .and  in  case  of  a  fine  levied, 
or  recovery  suffered,  after  a  devise,  the  courts  will  presume  an 
intention  to  revoke.  {Cruue,  tit.  38.  c  6.  60.  65.  3  WUu 
Rep,  12.     Amb.  215.) 

There  is  a  difference  in  the  phraseology  of  the  EngUsh  stat- 
ute and  our  act  relative  to  wills.  If  the  .3d  section  of  the  act 
^^Jl  ^'^  concerning  wills  (24th  sess.  c.  9.)t  be  compared  with  the 
6th  section  of  the  statute  of  29  Car.  II.  c.  8.  to  prevent  frauds 
f*397]  and  perjuries,  it  will  be  found,  *that  the  latter  confines  the 
efiect  of  the  obliteration,  or  erasure,  to .  the  revocation  of  the 
particular  clause,  and  leaves  the  rest  of  the  will  entire,  where* 
as,  by  our  act,  the  obliteration  of  any  part  or  clause  avoids  the 
whole.  It  is  consistent,  therefore,  with  the  English  statute, 
that  the  particular  clause  should  be  revoked  by  obliteration, 
while  the  rest  remains  entire ;  but  in  the  present  case,  under 
our  act,  the  erasure  or  obUteration  of  a  single  clause  destroys  the 
whole  will. 

/.  TaUmadgey  contrar  I  shall  rely  on  the  cases  which  have 
been  cited,  as  perfectly  applicable  to  the  case  before  the  court, 
and  decisive  in  our  favor.  No  alteration  or  obliteration  will 
amount  to  a  revocation,  unless  done  animo  revocandi.  It  is 
the  intention  of  the  testator  to  revoke,  which  constitutes  the 
revocation.  (Cruise,  tit.  38.  c.  6.  s.  11 .  24,  25.  Doug.  852. 
Qnjop.  812.  row.  on  Dev.  635.)  The  cancelling  of  a  will  is 
an  equivocal  act,  and  it  may  be  shown  guo  animo  it  was  can- 
celled. (Cotrp.  52.)  And  where  the  act  of  cancelling  is  done 
in  reference  to  another  act,  meant  to  be  an  effectual  disposition, 
it  will  be  a  revocation,  or  not,  according  as  the  relative  act  is 
efiicacious  or  not.  (Powell  on  Dev.  637.  Cndse,  tit.  38.  c.  6. 
».  18,  19.  1  Eq.  Com.  Abr.  409.  Prec.  in  Ch.  409,  1  P. 
Wm$.  344.     3  Bos.  fy  PuU.  16.    4  East,  417.) 

There  was  nothing  in  the  present  case  to  show  any  inten- 
tion to  revoke  the  devise  ;  the  alteration  went  merely  to  add 
to  the  estate  already  devised.     It  did  not  change  the  devise. 

Admitting  the  words  struck  out  to  leave  a  blank,  still  there 
is  a  perfect  and  good  devise ;  and  parol  evidence  may  be  re- 
ceived to  explain  the  intention,  and  that  will  sufficiently  appcat 
from  the  memorandum  of  the  testator,  endorsed  on  the  will. 
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Harison^  in  reply,  obsenred,  that  the  statute  on  this  subject, 
being  to  prevent  fraud  and  perjury,  was  a  highly  beneficial  and 
salutary  act.  If,  then,  it  should  appear,  that,  by  allowing  the 
will  to  stand,  after  this  alteration,  a  door  would  be  opened  to 
those  mischiefs  which  the  statute  was  intended  to  prevent,  the 
court  would  look  to  *the  general  object  of  the  statute,  and 
endeavor  to  carry  it  into  efiect.  Now,  if  the  will  is  to  stand, 
except  as  to  the  part  obliterated,  a  wide  avenue  to  fraud  will 
be  opened  ;  for  it  is  impossible  to  determine,  from  inspection, 
what  were  the  words  which  have  been  erased.  It  may  be  that 
the  testator  had  an  estate  in  reversion.  If  we  are  to  look  to 
the  intention,  we  must  inquire  what  words  the  testator  meant 
to  strike  out,  and  resort  must  be  had  to  the  memorandum  or 
codicil  for  that  purpose.  We  then  take  a  codicil  or  writing, 
not  executed  according  to  the  statute,  and  which  may  be  a 
forgery,  to  show  the  intention  of  the  testator,  and  to  support 
the  devise. 

As  to  those  acts  which  are  to  show  the  animiLs  revocandi^ 
some  are  equivocal ;  as  if  a  man,  by  mistake,  cancels  a  wrong 
paper,  or  cancels  his  will,  because  he  thought  another  will  was 
completed,  when  it  was  not.  But  where  a  party  obliterates 
his  will,  without  reference  to  any  future  or  subsequent  act,  it 
must  be  regarded  as  a  present  and  complete  act  of  revocation. 
Where  acts  are  equivocal,  and  have  reference  to  some  other 
acts,  the  intention  to  revoke  may  be  shown  ;  but  no  such  evi- 
dence is  admissible,  where  the  act  is  not  equivocal.  The  revo- 
cation does  not,  therefore,  always  depend  on  the  intention. 
That  rule  has  been  laid  down  too  broadly  by  the  writers  who 
have  been  cited. 

In  the  cases  of  Larkin  v.  Larking  and  Short  v.  Smith,  the 
oriorinal  state  of  the  will  and  the  alteration  made  were  visible 
and  apparent  to  the  witnesses ;  but  in  the  present  case,  the 
witnesses  cannot  say  what  were  the  words  struck  out. 

The  difference  in  the  phraseology  of  our  act,  and  that  of  the 
English  statute  from  which  it  was  taken,  is  not  to  be  accounted 
for,  but  on  the  supposition  that  it  was  the  intention  of  the 
legislature  to  depart  from  the  English  statute ;  and  if  that  is 
attentively  examined,  it  will  be  found  that  the  revocation  is 
confined  to  the  particular  clause  obliterated,  and  where,  on  the 
face  of  the  will,  *the  alteration  does  not  materially  affect  the 
rest  of  the  devise. 


ALBANY, 
Feb.  181t 

V. 
HOLLOWAT. 
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Per  Curiam,  The  obliterations  in  the  will  were  made,  not 
with  an  intent  to  destroy  the  devise  already  made,  but  to  en- 
large it,  by  extending  it  to  lands  subsequently  acquired.  The 
testator,  however,  failed  in  making  interlineations  and  correo 
tions  which  could  operate,  from  not  having  the  amendments 
attested  according  to  law.  The  obliterations  cannot,  therefore, 
destroy  the  previous  devise,  for  that  was  not  the  testator's  in- 
tention.    The  mere  act  of  cancelling  is  nothing,  unless  it  be 
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ALBANY,  done  antmo  revocandi.  Here  the  devise  was  left  mitfnicbed, 
^J^lfj^  and  the  only  aheration  was  to  embrace  other  lends  in  the  same 
devise.  It  is,  therefore,  very  dear,  from  all  the  authorities 
cited  on  both  sides,  that  the  first  devise  must  stand  good.  The 
case  of  Onion  v.  T^cr  (1  P.  fVms.  343.  note  1.)  and  the  case 
of  Short  V.  Smith  (4  Rtst^  419.)  are  decisive,  and  much  in 
point.  The  lessors  of  the  plaintiffs  are,  then,  entitled  to  six 
tenths  of  all  the  lands  acquired  by  the  testator  after  the  making 
of  his  will,  in  Jutj/,  1786,  and  to  no  more. 

•      Judgment  accordingly. 


Chew  against  Woollev. 

iJSIuon*  o?*»  THIS  was  an  action  of  assumpsit^  brought  by  the  plaintiff, 
promtMorynote  BB  endorsee,  against  the  defendant,  as  first  endorser  of  a  prom- 
derSbaT^^  issory  note.  The  declaration  contained  ^tro  counts,  on  two 
not  pay  tb«  notes ;  the  one  dated  the  3d  of  Marchy  1308.  payable  sixty 
Tmla^^^  days  after  date,  without  defalcation  or  discount,  at,  &c.,  and 
iniheMi  -  ^'^^^'s®^  the  same  day  by  the  *payee  to  the  plaintiff.  The 
tiooed,  &e.  and  Other  was  ou  a  like  note  ;  payable  in  30  days.  The  declara- 
*tead«f^*"****^'  ^^"  ^**'-  ^^  -4ugi/5/  term,  1808,  and  averred,  that  the  notes 
darrtin  contin-  having  becomc  payable,  &c.,  the  plaintiff  presented  the  same, 
•fofkrej  ihai  ^  &,c.^  to  the  defendant,  and  requested  payment,  &c.,  and  that 
piunUfftfaeMv-  the  defendant  did  not  then,  nor  at  any  time  since,  pay  the  said 
erai  »»"^^^^^®''  sum  of  money  in  the  said  notes  mentioned,  to  the  plaintiff,  but 
^^b^tfae  pia^il-  then  and  there  wholly  refused,  &c.  And  though  often  re- 
tion'    on^^^  qucstcd,  &c.,  hath  not  paid  the  said  sums  of  money  in  the  said 

mumr,  the  plea  noteS,  &C. 

bS*  **M  S^J      ^^^^  defendant  pleaded,  in  August  term,  the  general  issue, 

M  tte  declaim-  with  notlce. 

dwre  ^  ^'iio      "^'^^  defendant  afterwards  put  in  a  plea  puis  darrein  caniinu" 

neceMiiy      of  onccy  in  November  term,  which  stated,  that  since  the  last  con- 

'uhTtVaceepu  ^'""^'^^^i  ^^d  before  the  second  Monday  of  November,  to  wit, 

ed  the  money  OU  the  25th  of  September^  1808,  at,  &c.,  "  he  paid  to  the  said 

U)  ••***^'*^'**"    Claiborne  Chew  the  said  several  sums  of  money  mentioned  in 

the  declaration  of  the  said   C.  Chew,  and  this  he  is  reaJy  to 

verify,''  &c.     To  this  plea  there  was  a  general  demurrer  and 

joinder. 

Mulligan^  in  support  of  the  demurrer.     Payment  cannot  be 

C leaded  puis  darrein  continuance,  without  it  is  also  stated  to 
ave  been  accepted  in  satisfaction ;  more  ef pec'ally  where  it 
is  on  a  promise  or  contract  bearing  intercFt.  The  action  of 
assumpsit  is  for  damages,  and  the  plea  should  go  in  discharge 

(a)  Vid.  the  cases  cited  in  Watkinton  v.  IngUsl  y,  5  Jcima.  R,  906. 
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of  the  damages.  (1  Ld.  Raym.  234.  2  Salk.  622,  623.  4 
Mod.  250.)  The  sum  paid,  in  the  present  case,  being  less  than 
what  the  plaintiff  was  entitled  to  recover,  it  must  be  shown 
that  it  was  accepted  in  satisfaction. 

A  plea  of  puis  darrein  continuance  confesses  the  cause  of 
action,  (1  Satk.  178.  2  Stra.  1105.)  and  it  ought  to  be  in  dis- 
charge of  the  whole. 

In  the  case  of  Johnston  v.  Brannan^  (5  Johns.  Rep.  268.) 
the  court  recognize  the  general  role,  that  a  plea  of  payment 
of  a  less  sum,  after  the  debt  is  due,  is  not  good,  unless  it  is 
stated  to  have  been  accepted  in  satisfaction.  Where  the  plain- 
tiff has  a  vested  right  of  action,  it  cannot  be  divested  *hy  the 
act  of  the  defendant  alone.  As  to  precedents,  they  may  be 
found  in  Lilly's  Entries,  121,  128.  393. 

Baldwin  and  Hoffman,  contra.  Where  the  party  accepts 
the  principal  of  his  debt,  he  cannot,  afterwards,  sue  for  the 
interest.  (3  Johns.  Rep.  229.)  There  was,  then,  a  complete 
discharge  of  the  right  of  action.  The  plea  states  that  the 
defendant  paid  the  several  sums  mentioned  in  the  plaintiff's 
declaration.  That  the  plaintiff  accepted  the  money  in  satis- 
&ction  is  a  necessary  inference  from  the  fact  of  a  payment  of 
the  principal.  Interest  is  an  accessary,  and  follows  the  princi- 
pal. Whatever  would  be  a  good  defence  before  action,  may 
be  pleaded  puis  darrein  continuance.  (5  Johns,  Rep.  386.) 
There  are  numerous  precedents  of  pleas  in  the  form  of  the 
present.  (2  Rich.  K  B.  Pr.  227, 228,  229.  Att.  K  B.  Prac. 
21 .  BohunU  Declarations^  323,  324.  Pleader*s  Assistant^  449. 
3  Attorney's  Vade  Mecum,  451.  Heame's  Pleader,  130,  197. 
English  Pleader,  110.) 

Hopkinsj  in  reply.  Principal  and  interest  are  not  known  on 
the  record.  The  action  is  for  damages  which  are  and  must  be 
uncertain.  In  an  action  of  debt,  the  plaintiff  also  claims  dam- 
ages for  the  detention,  which  are  unliquidated.  The  defendant 
cannot  himself  liquidate  and  fix  the  damages,  merely  by  pay- 
ment of  the  debt  or  principal :  they  must  be  assessed  by  a  jury, 
or  fixed  by  consent  of  parties.  Damages  are  accruing;  from  the 
time  of  the  breach  of  the  promise,  and  a  tender  of  the  principal, 
afterwards,  is  not  good. 

The  conclusion  in  the  declaration  is  for  a  larg  ^r  sum  in 
damages.  The  plea  should,  therefore,  state  that  the  sum  paid 
was  accepted  in  satisfaction  of  the  damages,  so  as  to  be  a  full 
answer  to  the  declaration. 

Per  Curiam.  This  was  an  action  by  the  endorsee  against 
the  endorser  of  two  promissory  notes,  and  the  declaration 
states,  that  the  defendant  ^Mid  not  pay  the  said  sums  of 
^money  in  the  said  notes  mentioned  ;"  and  the  breach  also 
alleges  the  default  in  the  same  terms,  that  the  defendant  '^  had 

Vol.  VII.  38  297 


ALBANY, 

Feb.  1811. 

Chkw 

V. 
WOOLLKY. 


[•401  J 


[*402] 


402 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Feb.  1811. 

MORHKLI. 
V. 

Fuller. 


not  paid  the  said  sums  of  money  in  the  said  notes  meniiomxl.'' 
The  plea  puu  darrein  continuance  states,  that  the  defendant 
*'  did  pay  to  the  plaintiff  the  said  several  sums  of  money  men- 
tioned in  the  declaration  of  the  plaintiff."  The  plea  is  as 
broad  as  the  declaration,  and  most  be  construed  to  be  com- 
mensurate with  the  demand.  It  must  be  taken  to  embrace  the 
whole  sum  due  on  each  note,  which  will  of  course  include  the 
interest ;  and  it  was  therefore  not  requisite  to  aver  in  the  plea, 
that  the  sum  was  accepted  in  satisfaction.  That  would  bo 
turning  a  plea  of  payment  into  a  plea  of  accord  and  satisfaction 
The  allegation  of  payment  of  tlje  demand  implies  the  accept- 
ance of  the  money  by  the  plaintiff;  and  if  the  fact  of  payment 
had  been  traversed,  and  it  had  appeared  in  proof  that  the 
interest  legally  due  on  the  notes  had  not  been  paid,  the  plea 
would  have  failed  for  want  of  proof;  and  if  the  fact  was,  that 
the  plaintiff  had  thrown  in  the  interest,  then  the  plea  ought  to 
have  stated  that  the  sum  paid  was  accepted  in  full  satisfaction 
and  discharge,  as  was  done  in  the  case  of  Johnston  v.  Brannan. 
(5  Johns.  Rep.  268.)  The  good  sense  and  meaning  of  the 
plea,  as  it  stands,  is,  that  the  defendant  had  paid  the  amount 
of  the  notes,  and  if  they  were  notes  carrying  interest,  that  he 
paid  the  interest  also. 

Judgment  for  the  defendant. 


In  ftn  action 

Sm    tarn,    Jj^c. 
rou^ht    by 


common 


a 
in- 


r*403] 

former,  under 
the  2d  section 
of  the  act  for 
prevrtnting  usu- 
ry, (10th  sess.  c. 
13.)  the  decla- 
ration must  state 
that  the  party 
afii^cved  neg- 
lected to  sue 
within  one  year, 
in  order  to  prive 
the  plaintin  a 
risrht  of  action. 


J.  MoRR£LL,  qui  tam^  ^-c,  against  Fuller. 

THIS  was  an  action  of  debt,  brought  by  the  plaintiff,  as  a 
common  informer,  on  the  second  section  of  the  "Act  for  pre- 
venting usuryi"    (10th  sess.  c.  13.)  (a) 

•The  declaration  stated, "  For  that  whereas  the  said  Jeremiah 
Fuller y  after  the  8th  February,  1787,  to  wit,  on  the  6th  of 
August y  1808,  was  indebted  to  one  Thomas  Morrell,  now 
deceased,  in  the  sum  of  92  dollars  and  28  cents,  whereby  aa 
action  had  accrued  to  the  said  Thomas  Morrelly  by  force  of  and 
according  to  the  statute  in  such  case  made  and  provided,'^  &c. 

"And  the  said  John  Morrelly  who  sues  as  well,  <Slc.,  says, 
that  the  said  defendant,  on  the  9th  day  of  August ,  1809,  at 
Albany,  &c.,  was  indebted  to  the  said  John  Morrelly  and  the 
said  poor,  in  the  said  sum  of  92  dollars  and  8  cents,  whereby 
an  action  hath  accrued  to  the  said  John  Morrelly  who  sites,  Slc^ 
to  demand  and  have  of  the  defendant,  &c.  the  said  sum  of  9Si 
dollars  and  8  cents  as  aforesaid,  according  to  the  form  of  the 
act  aforesaid,  entitled,  "An  act  to  prevent  usury,"  die. 

A  verdict  having  been  found  for  the  plaintiff, 
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Vas 
Waoxhxv. 


Rodman  moved  in  arrest  of  judgment     \*  Because  the     ALBAPnr, 
plaintiff  was  not  entitled  to  this  action,  without  showing  that  ,^^J^!jfii*. 
the  party  paying  the  money  had  neglected  to  bring  his  action    dx  Dixmas 
within  a  year ;  and  this  being  essential;  should  have  been  stated 
in  the  declaration. 

2.  Because  there  is  no  express  averment  of  the  payment  of 
ihe  money,  and  that  it  was  over  and  above  the  legal  rate  of 
interest. 

3.  The  plaintiff  sues  for  himself  as  well  as  the  poor  of 
Schenectady;  yet  the  venue  and  cause  of  action  are  laid  in 
^ttany,  where  it  has  been  tried,  so  that  the  poor  o{  Albany 
would  be  entitled  to  a  moiety  of  the  money. 

Fooi^  contra. 

Ptr  Curiam.  The  declaration  does  not  state  a  cause  of 
action,  because  it  has  no  averment  that  the  party  aggrieved 
neglected  to  sue  within  the  time  prescribed  by'the  statute. 
For  aught  that  appears,  TliomaB  Morrett  *may  have  sued  for 
the  debt  in  question,  and  without  an  omission  on  his  part  to 
sue,  the  plaintiff  has  no  right  of  action.  This  case  is  within 
the  reason,  and  embraced  by  the  principle,  of  Cole  v.  Smith. 
(4  Johns.  Rep.  193.)  Though  the  expressions  are  somewhat 
different  in  that  part  of  the  two  statutes  relative  to  gaming  and 
to  usury,  which  gives  an  action  to  the  common  informer ;  yet 
there  is  the  same  reason  and  justice  in  both  cases,  that  the 
declaration  should  state  the  facts  which  are  essential  to  consti- 
tute a  right  of  action.  The  record  which  the  court  referred  to 
in  Cole  v.  'Smithy  stated  the  neglect  of  the  injured  party  to 
prosecute,  and  this  is  a  material  averment,  when  the  common 
informer  prosecutes  under  either  statute.  Judgment  must, 
therefore,  be  arrested. 

Judgment  arrested. 


[*4041 


De  Diemar  and  Wife  against  Van  Wagenen. 

THIS  was  an  action  of  covenant.  The  declaration  set  forth  a 
certain  indenture,  made  the  6th  of  March^  1800,  between  Ann 
Cfriffiths^  Gerrit  H.  Van  Wagenen,  *the  defendant,  and  Thomas 
HooJc^  of  the  city  of  Nexo-  York^  of  the  one  part,  and  Frederic 
D.  Diemar  and  Cornelia  his  wife,  of  the  city  of  London,  of  the 
other  part ;  which  recited,  that  Ann  Griffiths  was  the  widow  of 
Joseph  Griffiths,  deceased,  of  the  city  of  JVewv  YorTc,  who  was  one 
of  the  children  and  residuary  legatees,  and  sole  administrator 
with  the  will  annexed,  of  John  Griffiths,  his  father,  late  of  the 
same  city,  deceased ;  that  John  Griffiths,  by  his  last  will,  dated 
the  13th  o(  Mqrchf  1764,  bequeathed  to  his  wife  the  rents  and 
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leaving'  B.  and 
C.  his  sarvi\'iDg 
children  and  re- 
siduary lega- 
tees. B.  took 
oat  administra* 
tion  with  ihe  will 
annexed,  and 
died,      leavinr 

gOOOSy  &c.  <M 
A.  unadminisi- 
tered;  and  ;;Mr* 
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ALRANT,  profits  of  bis  estates,  both  real  and  personal,  during  her  life,  an<l 
F«b.  1811.  ^^^^  1^^  death,  devised  his  real  and  personal  estate  to  his  chil- 
dren, and  the  survivors  and  survivor  of  them,  in  equal  portions. 
The  testator  died  in  Ne/ojember,  1784,  leaving  four  children,  two 
of  which  soon  after  died,  and  the  widow  died  in  SepUmbery  1789, 
leaving  Joseph  and  ComtKa  the  survivors.  All  the  executois 
d^i'^ue^'ft'^  named  in  the  will  died,  without  proving  the  will;  and  admin 
/>.  to  the  esuie  istration  with  the  will  annexed,  was  granted,  at  New-York^  in 
tJ:  h  ^w£  November,  1789,  to  Jouph  Grifiths,  who  died  intestate,  th« 
covenanted  and  13th  of  December^  1796,  leaving  goods,  chattels,  and  credits 
^[T^^nbul^  of  John  Griffiths,  at  the  time  of  his  death,  unadministered,  and 
lor  of  B.,  and  particularly  a  large  sum  of  money,  in  the  hands  of  Hiomea 
c.,whomid^  P<wneroy,  of  the  city  of  London,  merchant, 
that  £.  Aoaicl  Letters  of  administration  on  the  estate  of  Joseph  Griffiih, 
ajj^rigfat  to  t^  deceased,  were  granted  at  Nevf^York^  to  Ann  Griffiths,  Gcrrii 
radB  of  A.  in  Van  fVogtnen  and  2*homas  Hook;  and  Corneliay  one  of  the 
empw!erc!^  plaintiffs,  remained  the  only  surviving  child  of  John  Griffitlu, 
take  out  ad-  There  being  no  personal  representative  of  John  Griffiths, 
Sl^^^mrf  on  the  ^^^  could  collect  and  receive  the  moneys  due  to  his  estate 
goods,  &c.  of  from  Jliomas  Pomeroy,  the  administrators  of  Joseph  Griffiths 
demnifyCJrc^  Came  to  an  agreement  with  the  pfadntiffis  to  enable  Cornelia  De 
all  legacies,  ac-  Diemor  to  take  out  letters  of  administration,  with  the  will 
co^uence  of  uinexed,  in  England,  of  the  goods  and  chattels  of  John  Grif- 
taking  out  such  fiths,  her  father,  not  yet  administered,  and  to  indemnify  her, 
[  *  406  ]  &c.  The  indenture  •then  witnessed,  that  Ami  Griffiths,  G.  H\ 
b"^l^"w-  ^^^  fV(^nen  and  Thomas  Hook  released  to  Cornelia  De 
ud  c/^covel  DietMT  all  the  right,  &c.  whatsoever,  of  them,  or  either  of 
SSmi^to*^  for  ^^^^9  *^  ^®  unadministered  estate  and  effects  of  John  Griffiths, 
all  monejs'sbe  deceased,  in  (rreafJ^fi^atn,  and  they  authorized  sud  empowered, 
should^  receive  as  &r  as  in  them  1^,  the  said  ComeHa  to  take  out  of  the  pre- 
E,  covenanted,  rogative  court  of  Canterbury,  or  some  other  proper  court  in 
eouMnot^ti^  ^^^^^  Britain,  letters  of  administration,  with  the  will  annexed, 
administration  of  all  the  goods,  chattels  and  credits  of  John  Griffiths,  then 
in  ^M?~after  "" administered,  in  such  manner  as  the  said  Cornelia  should 
obtaining  such  deem  proper  and  be  advised ;  and  they  further  covenanted  to 
i>Tb«iidreftue  indemnify  the  plaintiffs  from  the  payment  of  all  debts  and 
to  account  for  legacies  due  from  the  estate  of  John  Griffiths,  and  all  actions, 
fi!onrh?mto1he  ^^'^  ^y  ^^^^^^  of  the  Said  ComeKo^s  taking  out  such  letters  of 

estate  of  i4.,and 

pay  the  same  within  one  moaUi  after  notice  and  raquest  to  him  from  C,  (bat  E.,  as  adninistrafar  of  B. 
would  pay  and  satisfy  to.C  all  berlfuU  share  of  the  real  and  personal  estate  of  A.f  her  faxber,  &c.  C. 
obtained  administration  in  England  of  the  goods,  Sic.  of  jl.,  and  demanded  payment  of  the  debt  due 
from  D.f  who  beiitf  before  and  at  Uiat  time  insolvent,  and  unable  to  pay,  offei^  to  pay  C.  the  aiDoitnt 
of  the  principal  of  tne  debt  due  to  the  estate  of  i4,  exclusive  of  the  interest  which  bad  accrued,  if  C.  woutd 
acquit  and  discha*^  him  firnm  all  further  demands,  but  otherwise  he  would  not  pay ;  aacl  C,  as  most 
advaiitaj^eous  to  the  ctflate  of  A.f  accepted  the  offer,  and  received  (he  principal  of  tlie  debt  from  Z>.  wkb- 
out  the  interest,  and  tliereupon  released  and  discharged  him.  In  an  action  of  covenant  brought  by  C. 
against  E,  on  the  afrreemeiil  to  recover  her  share  of  the  estate  of  jf .,  it  was  held,  thai  the  release  b}'  C. 
of  the  debt  due  of  D.  io  the  estate  of  i4.,  was  a  good  defciice :  that  C.  by  the  amemeot  was  to  take  oat 
Administration  in  En^lundftoleW  for  the  purpose  ofrouccting  the  debt  due  from  l>..and  bad  no  discretion 
to  conmound  for  the  same,  or  release  aiiv  pan  of  it ;  and  by  so  compoundinji^  ana  releastnff  D.,  C.  bad 
taken  tiie  debt  upon  hetself,  and  bad  failed  to  perform  the  condition  precedent  to  her  right  of  actkai  af^aiift 
£.,  the  administrator  of  B,  under  the  ag^reement.  (a) 

(a)  Vid.  Mwnain  v.  Stime,  t  Cowtn,  781.    Murray  v.  Blatch/ord,  1  Wendell,  583.    Hunter  y.  htymt 
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tMfministration,  dbc.    And  the  plaintifls  covebanted,  that  what-     albanv. 
ever  moneyB  should  be  obtained  by  them,  or  either  of  them,  ^^^]j^!^fii^ 
from  the  said  Thomas  Pomeroy^  due  to  the  estate  of  John    pbDikmar 
Grifiihij  (deducting  all  costs  and  expenses,  &c.)  should  be  v 

allowed  in  account  with  the  said  Ann  Griffiths,  Gerrit  Van    WAORsrm 
f¥agenen,  and  Thomas  Hook,  touching  the  part  and  share  of 
the  said  Cornelia  in  the  rent  and  personal  estate  of  John 
Griffiths. 

And  the  said  Ann  Griffiths,  G.  H.  Vmi  fVagtnenj  and  T. 
Hooky  further  covenanted  and  agreed,  that  in  case  the  said 
Cornelia  could  not  take  out  letters  of  administration  in  Emgland, 
on  the  goods  of  the  said  John  Griffiths,  or  in  case  she  should 
obtain  such  administration,  and  the  said  Thomas  Poineroy,  bis 
executors,  &c.,  should  neglect  or  refuse  to  account  for  all 
moneys  justly  due  from  him  to  the  estate  of  the  said  John 
Griffiths,  and  to  pay  the  same  over  to  the  plaintiffs,  in  the 
space  of  one  month  next  after  request  by  them  thereof  made, 
then  and  in  such  case,  the  said  administrators  of  Joseph  Grif- 
fiths covenanted  to  satisfy  and  pay  to  the  said  Cornelia  all  her 
full  part  and  share  of  the  real  and  personal  *estate  of  her  father,  [  *  40''  1 
the  said  John  Griffiths^  and  of  the  rents,  issues,  interest  and 
profits  thereof,  (&c. 

The  plaintiffs  then  averred  that  the  share  of  Cornelia,  in 
the  estate  of  her  father,  amounted  to  a  large  sum,  to  wit, 
S5,000  dollars  ;  that  she  did  take  out  letters  of  administration 
in  England^  &c.,  and  gave  notice  thereof  to  the  said  Thomas 
Pomeroy,  and  requested  him  to  pay  to  the  plaintiffs  the 
moneys  justly  due  from  him  to  the  estate  of  John  Griffiths, 
amounting  to  a  large  sum,  to  wit,  10,000  dollars ;  and  though  the 
said  Pomeroy  paid  to  the  plaintiffs  part  of  the  debt,  to  wit,  2,000 
dollars,  yet  he  did  not  and  would  not  account  for  the  residue,  nor 
pay  the  same  to  the  plaintiflfs,  within  the  space  of  one  month 
next  afler  such  request  made  to  him,  nor  at  any  otber  time, 
and  the  same  still  remains  due  and  unpaid  ;  that  the  costs  and 
expenses  of  obtaining  administration  amounted  to  1,000  dollars, 
and  that,  after  deducting  the  said  sum  for  costs  and  charges, 
the  plaintiffs  are  ready  and  willing  to  allow  the  residue  of  the 
moneys  so  received  of  the  said  Thomm  Pomeroy,  to  wit,  1,000 
dollars,  in  account  with  the  said  administrators  of  Joseph 
Chiffiths^  touching  the  share  of  the  said  Cornelia  in  the  estate 
of  her  father,  the  said  John  Griffiths,  &c.,  of  all  which  notice, 
was  given  to  the  said  administrators,  in  the  life-time  of  Awn 
Griffiths  and  Thomas  Griffiths,  who  have  since  died,  leaving 
fh^  defendant  the  only  surviving  administrator  of  the  said 
Joieph  Griffiths;  and  the  plaintiffs  did  request  the  said  ad- 
ministrators, in  the  life-time  of  the  said  Ann  and  Tltomas,  and 
the  defendant,  since  their  death,  to  pay  to  the  said  Cornelia 
her  iliare  of  her  father's  estate,  <fec.  And  although  the  plain- 
tiffs have  performed  all  things,  etc.,  yet  the  said  administrators, 
in  the  life-time  of  the  said  Ann  and  Tliomas,  and  the  defend- 
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ALBANY,    ant,  since  4heir  death,  did  not,  when  so  requested,  &c.,  pay, 
,^^^J^^fJ^  and  hath  ever  since  refused  to  pay  to  the  said  ComeUaj  her 
Db  Dikhah    share  of  her  father's  estate,  &,c. 

^'  The  defendant  pleaded  three  pleas:  1.  That  Cornelia  *De 

Wagkwbv.  Dtemar  did  not  obtain  letters  of  administration  in  due  form 
[  *  408  1  of  law,  in  Great  Britain^  of  the  goods,  &c.,  o(  John  Griffiths^ 
&.C.,  on  which  issut  was  joined.  2.  That  she  did  not  give 
notice  to  Thomas  Pomeroyy  and  request  him  to  pay,  dtc,  on 
which  isstie  was  joined.  3.  That  on  the  11th  cf  Jti/y,  1800, 
Thomas  Pomeroy  accounted  for  and  paid  to  the  plaintiffs  a 
large  sum  of  money,  to  wit,  5,602  dollars  and  19  cents,  as 
being  the  amount  then  justly  due  from  him  to  the  estate  of 
John  Griffiths^  and  that  the  plaintiffs  accepted  the  same  as  the 
amount  then  justly  due  to  the  said  estate,  and  discharged  and 
acquitted  the  said  Thomas  Pomeroy  from  any  further  account* 
ing  with  them,  and  did  not  then,  or  at  any  other  time,  require 
the  said  T.  P,  to  account  for  or  pay  any  further  sum,  when,  in 
&ct,  a  much  larger  sum,  to  wit,  10,000  dollars,  was  then  due 
from  the  said  T.  P.,  and  ought  to  have  been  accounted  for  to 
the  plaintiffs. 

The  plaintiffs  replied  to  the  third  plea,  protesting  that  the 
said  T.  P.  never  accounted  for  or  paid  to  the  plaintiffs  the 
sum  of  5,602  dollars  and  19  cents,  &c.,  that  on  the  14th  of 
September,  1786,  the  said  Thomas  Pomeroy  became  wholly 
insolvent,  and  unable  to  pay  his  just  debts ;  and  that,  at  the 
time  of  making  the  said  indenture,  &c.,  and  ever  since,  he 
hath  been  wholly  insolvent  and  unable  to  pay  his  just  debts, 
and  it  was  then,  and  hath  ever  since  been,  impossible  for  the 
plaintiffs  to  recover  and  receive  of  the  said  T.  P.  the  full 
amount  of  all  the  moneys  which  were  justly  due  from  him  to 
the  estate  of  John  Griffiths;  but  the  said  Thomas  was  willing, 
and  on  the  llih  of  July,  1600,  offered  to  pay  the  plaintiffii 
such  sum  as,  with  other  payments  before  made  on  account  of 
moneys  due  from  him  to  the  estate  of  the  said  John  GriffitJu, 
would  make  up  the  full  amount  of  all  the  principal  sum,  ex- 
clusive of  the  interest  thereon  accrued,  so  due  (irom  him  to  the 
said  estate,  on  condition  that  the  plaintiffs  would  acquit  and 
discharge  him  from  any  further  accounting  with  them ;  and 
[*409]  that  Without  such  discharge  he  would  not  pay;  and  tKe 
plaintiffs  could  not  have  recovered  from  him  any  part  of  the 
moneys  due  to  the  said  estate ;  whereupon  it  became  and  was 
beneficial  to  the  estate  of  the  said  John  Griffiths,  and  to  the. 
defendant,  to  accept  the  offer  so  made  by  the  said  T.  P.,  and 
receive  the  sum  of^ money  tendered,  and  to  discharge  him  IVom 
any  further  accounting,  and  thereupon  the  plaintiffs,  after 
laking  out  letters  of  administration,  (tc,  received  of  the  said 
T,  P.  the  sum  of  2,084  dollars  and  22  cents,  being  the  full 
amount  of  all  the  principal,  exclusive  of  interest,  then  due 
from  the  said  T.  P.  to  the  said  estate,  and  did  thereupon  ac 
quit  and  discharge  the  said   T.  P.  from  further  accounting 
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with  theniy  <&<%     Without  thisy  that  the  plaintiffs  ever  accepted  ALtfAi^, 

the  said  sum  of  5,602  dollars  and  19  cents,  mentioned  in  the  Pc^-i^H- 

third  plea,  or  any  other  sum,  as  the  amount  justly  due  from  the  oz  Diem  ah 

said  Xl  P.  to  the  said  estate.  v. 

To  this  replication  there  was  a  general  demurrer  and  joinder.  Wagekkh. 

Kohinson,  in  support  of  the  demurrer.  The  replication  ex- 
pressly avers  that  Pomeroy  was  acquitted  and  dischargv^d ;  and 
it  must  be  inferred  that  this  was  a  legal  and  effectual  discharge, 
or  a  release  under  seal,  so  as  to  bar  all  future  claim.  The 
debt  must  be  extinguished  by  such  release,  which  must  be 
binding  and  conclusive,  as  Mrs.  De  Dicmar  was  the  residuary 
legatee,  and  administratrix  with  the  will  annexed.  An  admin- 
istrator cannot  release  a  debt  without  a  devastavit :  (JSac.  Abr. 
Ec.  Sf  Adm.  L.  Cro,  EUz.  43.  1  Vernon,  474.)  and  he 
makes  himself  liable  for  the  whole  debt.  Is  there  any  thing 
in  this  case  to  take  it  out  of  this  general  and  well  settled  rule 
of  law. i^  The  object  of  the  agreement  was  to- save  the  plain- 
tiffs from  costs,  and  to  secure  them,  in  case  they  should  fail  in 
recovering  the  debt,  after  a  bona  fide  attempt  for  that  purpose, 
in  England.  There  is  nothing  m  the  agreement  which  au- 
thorizes *the  plaintiffs  to  do  anything  more  than  could  be  [^410] 
legally  done  by  an  ordinary  administrator.  As  the  law  im- 
)>oses  a  strict  line  of  duty,  the  instrument  is  to  be  construed 
strictly,  in  regard  to  the  conduct  of  the  plaintiffs  ;  and  unless 
they  can  clearly  show  a  power  to  compromise  the  debt,  they 
must  be  made  answerable  for  the  amount.  They  must  be 
judged  according  16  the  law  of  England.  The  insolvent  law 
of  this  state  (24th  sess.  c.  131.  s.  10.)f  specially  authorizes  ^zilh.  ik 
executors  and  administrators  to  become  petitioning  creditors  *^  ^- 
of  an  insolvent. 

HopJcins^  contra.  This  is  not  like  the  case  of  an  action 
against  an  administrator  for  €l  devastavit ;  but  I  will  consider 
it  in  that  point  of  view.  Though,  generally  speaking,  an  ex- 
ecutor or  administrator  cannot  release  or  compound  a  debt ; 
yet  if  it  is  done  for  the  benefit  of  the  estate,  he  is  not  made 
liable.  In  Blue  v.  Marshall,  (3  P.  Wms.  381.)  Lord  Chancellor 
Talbot  held  that  an  administrator  who  had  released  a  tenant, 
who  was  insolvent,  from  the  arrears  of  rent,  on  his  giving  up 
the  possession,  was  not  responsible.  It  is  just  and  reasonable 
thsit  a  beneficial  compromise,  made  by  an  executor  or  admin- 
istrator, should  be  allowed.  It  is  fit  and  convenient  that  they 
should  have  this  power ;  being  answerable  for  its  exercise  in  a 
manner  beneficial  to  the  estate.  It  is  true,  there  are  old  cases 
to  the  contrary ;  and  it  was  once  held,  that  an  executor  or 
administrator  could  not  release  the  penalty  of  a  bond  on  pay- 
ment of  the  condition,  without  a  devastavit;  but  the  modern 
doctrine  is  more  rational.  In  Norden  v.  Levit,  (2  Lev.  189.) 
the  court  strongly  inclined  to  the  opinion  that  the  compound- 
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ALBANY,    ing  of  an  action  of  trover  by  an  administralor  was  not  a 
Feb.  1811.     devastavit. 


Db  DlBkAK 
V. 

WAOBvnr. 

[•411] 


*412] 


Harisan^  in  reply.  The  case  of  Blue  v.  Marshall  whs  in  a 
court  of  chancery^  where  matters  are  decided  •on  equitable 
principles.  But  we  are  in  a  court  of  law,  where  equitable  cir- 
cumstances are  not  taken  into  consideration.  Whether  the 
debtor  was  insolvent,  or  not,  or  whether  the  compromise  was 
beneficial  to  the  estate,  or  not,  cannot  be  objects  of  inquiry  in 
a  court  of  law.  It  is  enough  that  the  plaintiffs  have  released 
the  debt,  so  as  to  prevent  the  possibility  of  any  future  claim 
on  the  debtor.  The  rule  of  law  is  clear  and  settled,  that  if  an 
executor  or  administrator  submit  a  debt  of  20  pounds  to  arbi- 
tration, and  the  arbitrators  award  only  10  pounds,  it  is  a  (ie- 
vastamty  and  the  executor  or  administrator  is  liable  for  the 
whole. 

In  Nardtn  v.  Levity  (2  Lev,  189,  190.  1  T.  Jones,  88.) 
the  payment  was  affirmed  in  the  House  of^Lords,  and  the  ad- 
ministrator held  liable  for  a  devastavit.  It  is  said,  that  this  b 
the  doctrine  of  the  old  cases ;  yet  no  modern  determinations 
in  courts  of  law  have  been  shown  to  the  contrary.  Indeed, 
the  law  is  too  well  settled  to  admit  of  a  doubt. 

Per  ijuriam.  The  release  of  Pomeroy*s  debt  by  the  plain- 
tiff Cornelia  as  iedministrattix,  is  a  good  defence  in  this  action. 
It  appears  by  the  covenant,  that  she  took  out  letters  of  ad- 
ministration in  England,  by  agreement  with  the  other  parties 
to  the  covenant,  for  the  express  and  sole  purpose  of  collecting 
Pomcroy^s  debt ;  and  in  consideration  of  her  doing  this,  she 
received  a  release  and  indemnity  from  the  other  parties.  They 
were  only  to  pay  her  the  distributive  share  of  her  father's 
estate,  in  case  Pomeroy  should  neglect  or  refuse  to  account 
and  pay  his  debt.  By  releasing  that  debt,  she  has  disabled 
herself  from  a  remedy  at  law  under  the  covenant.  The  breach 
contemplated  by  the  parties  has  not  occurred.  The  old  and 
strict  rule  of  law  is,  that  an  administrator  cannot  release  a  debt 
without  being  responsible  for  it ;  and  though  this  rule  has  been 
relaxed  in  equity,  as  between  the  administrator  or  executor  and 
the  legatees,  or  next  of  kin,  (and,  perhaps,  the  same  relaxation 
ought  to  take  place  at  law,  if  a  court  of  *law  should  take  cog- 
nizance of  claims  between  such  parties,)  yet  here  the  plaintiff 
has  not  fulfilled  the  condition  precedent  to  a  right  of  action  upon 
this  covenant.  If  the  whole  scope  and  intent  of  the  agreement 
be  compared  and  taken  together,  its  meaning  appears  evidently 
to  be,  that  the  plaintiff  Cornelia  was  to  invest  herself  with  the 
power  of  an  administratrix,  for  a  specific  purpose,  which  was 
not  that  she  should  exercise  her  discretion  in  collecting,  com- 
pounding or  releasing  the  debt  of  Pomeroy.  It  was  merely 
that  she  should  be  vested  with  legal  authority  to  denumd  and 
receive  the  debt.  The  administrators  here  never  meant  that 
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she  should  assume  or  exercise  any  other  or  further  power.  AhBAf^Y, 

To  entitle  herself  to  a  remedy  at  law  under  this  covenant,  she  ^^'  ^^^** 

was  bound  to  execute  this  trust  upon  strict  legal  •principles,  jumel  and 

By  compounding  the  debt,  she  has  taken  it  to  herself,  and  Dbsobrv 

judgment  must  be  rendered  for  the  defendant.  Mar.  Is-s.  Co. 

Judgment  for  the  defendant. 


Jumel  and  Desobry  against  The  Marine  Insurance 

COMI^ANY. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the  insu/S*'***'/*** 
10th  October ,  1807^  on  the  brig  Stephen,  Barker^  *master,  on  r  *4iq  i 
a  voyage  from  New-York  to  Bordeaux,  and  at  and  from  Bor-  Sew-York  lo 
deauv  back  to  New-York;  warranted  American  property,  Bordeaux,  and 
proof  whereof,  if  Required,  to  be  made  here  only ;  and  war^  %ard^^  '^ul 
ranted  by  the  assured  not  to  abandon,  in  case  of  capture  or  New'York,T\ut 
dttention,  until  six  months  after  advice  thereof  received  at  the  retunl'  ^oya^e^ 
office  of  the  defendants,  unless  previously  condemned.  was    captured 

A  verdict  was  taken,  by  consent,  at  the  New-York  sittings,  Ll,%,  .i%8, iJd 
the  14lh  April,  1810,  subject  to  the  opinion  of  the  court  on  carriea  into 
the  following  case.  The  vessel  sailed  from  Bordeancc,  on  her  on'^ihe  ist**oi 
return  voyage,  with  a  cargo  of  brandy  and  dry  goods,  on  the  /«««.  'cos,  the 
*2Jth  December,  1807,  but*  was  detained  in  the  river  by  an  em-  dSied!Thecor- 
bargo,  until  the  24th  January,  1808.  On  the  same  day  she  respondeiii«  of 
was  captured  by  a  British  privateer  and  carried  into  Plymouth,  i^e  "eqtl^i'  Sf 
and  both  vessel  and  cargo  were  libelled  in  the  Admiralty  Court,  i^e  master,  put 
A  claim  was  interposed  in  behalf  of  the  plaintiffs,  who  were  lhc\ssirred,  as 
owners  of  the  vessel  and  cari^o,  by  Messrs.  Batard,  Sampson  owners  of  the 

°  ''  *  vessel  and  car- 

go ;  and  the 
vessel,  on  the  39th  of  March,  1808,  was  condemhed,  and  the  cari^o  restored.  They  enterodan  appeal  from 
the  sent4?nce  as  to  the  ves9fi\ ;  and  the  captors  appealed  from  the  sentence  as  to  tne  earn).  By  compro- 
mise, both  appeals  were  withdrawn,  and  the  master,  on  tlie  3d  of  June,  1808,  purchased  the  vessel  or  the 
eaptors  for  1^00  pounds,  with  alU  her  original  papers,  and  sailed  for  NeW'Yarltf  where  he  arrived  in 
stil'ely,  and  delivered  the  cargo.  To  raise  money  to  pay  for  the  vessel,  and  to  defray  the  expenses  arising 
from  the  capture,  the  master  gave  a  bottomi'y  bond  to  the  correspondents  of  the  insured,  in  Lond(m. 

It  was  held,  that  the  insured  were  entitled  to  abandon  for  a  tMal  loss,  and  their  rights  having  become 
Bxel  by  the  act  of  abandonment,  on  the  1st  of  Jime.,  1808,  thev  wore  not  bound  by  the  subsequent  acts  of 
the  master,  but  were  entitled  to  recover  for  a  total  loss,  and  also  for  all  the  expenses  incurred  in  endeav- 
oring to  recover  the  property,  prior  to  the  composition  between  the  ma.«.ter  and  captors,  which 
expends  were  to  be  apportioned,  as  general  average,  and  borne  by  the  vessel,  freight  and  cargo ;  but  the 
infured  on  the  I'essel  could  only  recover  the  proportion  chargeable  to  the  vessel. 

The  rule  that  the  insured  may  recover,  m  tne  first  instance,  of  the  insurcfi  on  the  vessel,  llie  whole 
^neral  average,  does  not  apply  to  the  case  where  tlie  ship,  frcigiit  and  cargo  belong  to  the  same  person, 
and  the  freight  and  cargo  are  not  insured. 

The  msorers  having  refused  to  accept  the  ship  and  affirm  the  purchase  made  by  the  master,  ihcv  were 
held  not  to  be  answerable  for  the  viarine  interest  secured  to  be  paid  bv  the  bottomry  bond,  nor  for  any 
charges  or  loss  consequent  to  the  purchase  ;  but  only  for  a  total  loss  ana  expenses  of  laboring  for  the  re- 
rovery  of  the  vessel,  ecc.  prior  to  the  composition  with  the  eaptors.  {a) 

(«t)  Vid.  Oardere  v.  Columbian  Jm.  Co.  infra,  5H.  M* Bride  v.  Marine  Jni.  Co.  infra,  433.  Barker 
V.  Phoemx  hta.  Co.  8  Johm.  R,  ^lOTl.  Francis  v.  Ocean  Int.  Co.  6  Cotoen,  404.  S.  C  in  error,  8  fV«i- 
deU,  64.  Dickey  v.  New-York  Tm.  Co.  4  Cowen,  «K.  Id.  v.  American  Jhs.  Co.  3  IVtndeU,  668.  CaUa 
y.  Pacific  Ins.  Co,  I  WendeU,  561.     WatMon  v.  Biarine  In».  Co,  ntpra,  67. 
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.ALBANY,     ^-  Sharpi  the  correspondents  of  the  plaintiflTs,  to  whom  the 
F« ;.  1811.     niaster  addressed  himseir,  and  at  his  request.     On  the  2Sth 
Jlmkl  and    March,  1808,  the  vessel  was  condemned,  and  the  cargo  restor- 
DcsoBRr      ed.     The  claimants  appealed  from  the  sentence  condemning 
UiR.  Iks.  Co.  ^^^  vessel,  and  the  captors  appealed  from  the  sentence  restor- 
ing the  cargo.     An  abandonment  was  made  by  the  plaintifls 
on  the  1st  June,  1808,  which  was  renewed  the  23d  of  August y 
1608.    An  arrangement  was  made  between  the  captors  and  the 
master,  by  which  it  was  agreed,  that  the  master  should  relin- 
quish the  appeal  entered  as  to  the  vessel,  and  the  captoni- 
shouid  relinquish  the  appeal  as  to  the  cargo;  and  both  appeals 
were  accordingly  withdrawn,  on  the  2l8t  of  Aprils  1808,  and 
an  entry  made  in  the  minutes  of  the  admiralty  to  that  cfTec  t, 
and  a  writ  of  unlivery  or  restitution  of  the  cargo  was  sued  cut. 
This  arrangement  was  made  by  the  advice  of  counsel,  wl  o 
gave  a  decided  opinion   that  the  sentence  of  condemnaticc 
would  be  affirmed,  and  probably  with  costs. 
414  J  *With  the  approbation  of  B atari,  Sampson  fy  Sharp,  the 

master  afterwards  purchased  the  vessel  of  the  captors.  Tl  ey 
demanded  1,500  pounds,  but  they  finally  agreed  to  iaike  1,3C0 
pounds,  and  deliver  the  vessel,  with  all  her  original  papers,  as 
shfe  was  before  capture.  The  purchase  was  concluded  on  the 
3d  of  June,  1808,  and  a  bill  of  sale  executed;  and  on  the  14th 
June,  1808,  the  king's  license  was  obtained,  ratifying  the  pur- 
chase, and  permitting  the  vessel  to  sail  with  her  original  papc  rs. 
To  pay  the  purchase-money,  and  defray  the  other  expenFi  s 
arising  from  the  capture,  the  captain  took  up  money  on  bof- 
tomry  interest,  and  executed  a  bottomry  bond  to  Batard,  Sap^p- 
ion  fy  Sharp,  who  advancecf  the  money  ;  the  bond,  amounting 
to  13,634  dollars  and  84  cents,  was  paid  by  the  plaintiffs,  afler 
the  arrival  of  the  vessel  at  New-  York.  Batard,  Sampsofi  fy 
Sharp  wrote  to  the  plaintiffs,  on  the  1st  of  June,  1808,  informing 
them  what  had  be^n  done  ;  and  that  it  was  necessary  for  the 
master  to  take  up  money  on  bottomry,  to  pay  the  purchase- 
money  of  the  vessel  and  the  other  expenses,  and  enclosing 
their  account  of  the  sums  advanced  by  them,  for  which  they 
had  taken  the  bond.  In  their  letter,  Batard,  Sampson  fy  Sharp 
mention,  that  the  price  paid  for  the  vessel  was,  perhaps,  higher 
than  she  would  have  sold  for  at  public  sale ;  but  it  was  thought, 
that  it  would  be  more  agreeable  to  the  plaintiffs,  to  avoid  the 
inconvenience  and  expense  of  landing  the  cargo,  and  sending 
it  by  another  vessel.  The  vessel  arrived  in  safety  at  JVf tr- 
York,  and  delivered  her  cargo.  The  plaintiffs  afterwards,  on 
the  23d  of  Augtist,  1808,  addressed  a  letter  to  the  defendants, 
informing  them  of  the  arrival  of  the  vessel,  and  the  delivery  of 
the  cargo,  and  repeating  their  abandonment.  They  also  stated, 
that  the  captain  had  been  obliged  to  give  a  bottomry  bond, 
and  if  the  defendants  meant  to  consider  the  purchase  as  made 
for  their  benefit,  they  must  pav  the  bond,  after  deducting  tlie 
freight,  or  if  they  disavowed  the  purchase,  the  master,  paying 
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the  bond,  *w'ould  be  at  liberty  to  dispose  of  her ;  that  if  the     ALBANY, 
defendants  returned  no  answer,  the  plaintiiTs  would  be  obliged      Feb- 181>. 
to  sell  the  vessel  at  auction,  and  after  paying  the  bond  and    Junbl  and 
charges,  to  hold  the  surplus  for  the  benefit  of  whom  it  might      Dksobry 
concern.     To  this  letter  the  defendants,  on  the  29th  Augt^t^  mar.  !»•.  c». 
1808,  answered  that  they  were  not  able  to  say  whether  they 
did  or  did  not  accept  the  abandonment,  but  they  propose  to 
pay  the  bond,  deducting  the  freight,  and  that  the  vessel  remain 
or  be  soli  for  the  benefit  of  whom  it  may  concern.    The  plain- 
tiffs, in  their  reply,  dated  the  13th  September^  1808,  say  they 
"  accede  to  the  proposals,"  and  are  ready  to  receive  the  amount 
of  the  bond,  deducting  the  freight,  leaving  a  balance  of  11 ,412 
dollars  and  43  cents,  and  enclose  the  bond,  on  the  payment  of 
which  they  would  delay  the  sale  of  the  vessel,  and  take  all 
possible  care  of  her  for  the  benefit  of  whom  it  might  concern. 

The  defendants,  Afterwards,  refused  to  pay  the  bond,  and 
the  vessel  was  sold,  and  the  proceeds  applied  to  the  discharge 
of  the  bond. 

A  verdict  was  taken  for  a  nominal  sum,  and  it  was  agreed 
that  the  amount  for  which  a  judgment  was  to  be  entered,  should 
be  liquidated  by  two  persons  named,  on  such  principles  as  the 
court  should  direct 

Hoffman^  for  the  plaintiffs.  In  consequence  of  the  capture 
and  condemnation,  the  plaintiffs  had  a  right  to  abandon  for  a 
total  loss.  An  abandonment  having  been  duly  made,  the  mas- 
ter became  the  agent  of  the  defendants  ;  and  his  acts  cannot 
affect  the  plaintiffs,  who  have  never  adopted  them.  Though 
the  master  may,  by  his  acts,  turn  a  partial  into  a  total  loss ;  he 
cannot,  without  the  assent  of  the  assured,  convert  a  total  into 
a  partial  loss.  So  far  from  adopting  the  acts  of  the  master  in 
this  case,  the  plaintiffs  always  communicated  them  to  the  de- 
fendants, at  the  same  time  insisting  upon  and  confirming  their 
abandonment,  made  on  the  1st  of  June,  1808. 

♦But  admitting  that  the  master  was  the  agent  of  all  parties,  [  *  416  1 
he  was  not  bound  to  prosecute  the  appeal ;  and  having  acted 
bona  fide,  and  by  advice  of  counsel,  his  conduct  cannot  deprive 
the  plaintiffs  of  their  right  to  recover  for  a  total  loss.  In 
Cheviot  V.  Brooks,  (1  Johns.  Rep.  364.)  which  was  an  action 
against  the  master,  for  his  negligence  and  misconduct,  in  not 
protecting  the  property  captured,  it  was  held  to  be  altogether 
a  question  of  good  faiih.  The  acts  of  a  mutual  agent  do  not 
prejudice  the  rights  of  either  party  under  the  contract,  though 
they  may  affect  the  interest  of  one,  and  not  of  the  other. 
Neither  party  guaranties  the  acts  of  a  mutual  agent.  Even 
if  the  appeal  had  been  voluntarily  withdrawn  by  him,  still  the 
rights  of  the  plaintiffs,  under  the  contract,  remain  the  same. 
(2  Caines^s  Cases  in  Error,  47. 62.  Ludlow  v.  Simond.)  If  the 
master,  before  a  condemnation,  obtains  the  restoration,  or  there 
is  a  recapture,  it  will  take  awav  the  right  of  abandonment 
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ALBANY,     But  if  the  master  should  neglect  to  obtuin  a  restorati<Mi^  or  to 

^^^li*J2ii[^  interpose  a  claim,  when  he  ought  so  to  have  done,  his  negli- 

ivMRLaud     gence  or  misconduct  does  not  affect  the  right  of  the  insured 

DxsoBRT      under  the  contract.    The  master,  in  this  case  was  not  able 

liAm.  iirs.  Co.  to  obtain  a  restoration  until  aAer  an  abandonment  had  been 

made. 

It  may,  perhaps,  be  said,  that  the  agreement  made  by  the 
master  was  for  the  benefit  of  the  cargo.  If  so,  it  may  possibly 
furnish  a  claim  on  the  underwriters  on  the  cargo;  but  it  cannot 
affect  the  plaintiffs'  right  of  recovery  on  the  present  policy. 
Though  the  cargo  was  incidentally  benefited,  yet  the  arrange- 
ment was  also  advantageous  to  the  insurers  on  the  ship ;  for 
she  was  purchased  for  a  sum  less  than  she  was,  afterwards, 
sold  for  here ;  and  she  also  earned  freight.  If  no  such  ar- 
rangement had  been  made,  the  defendants  would  have  been 
liable  for  the  whcde  amount  insured. 

The  abandonment  was  made  on  the  Istof  ./tintfyand  the  pur* 
'^hase  was  made  the  3d  <f  June,  and  was  not  ratified  by  the 
[*417]  king  in  council  until  the  14th  of  June ^  *when  the  permission 
was  given  to  the  ship  to  sail  with  her  original  papers ;  and  the 
purchase  would  have  been  of  no  avail  without  such  license. 
If  an  American  vessel  loses  her  papers,  by  which  her  neutral 
character  is  affected,  by  a  peril  within  the  policy,  it  is  a  ground 
of  abandonment.  The  effect  of  a  purchase  or  compromise 
made  by  the  master,  after  abandonment,  on  the  rights  of  the 
parties,  has  been  decided.  {ATMasters  v.  Shoolbredy  1  Eif, 
Ca$.  237.  Aibott  v.  Broome,  1  Caines's  Rep.  292.  1  Johns 
Rep.  592.  5  Johns.  Rep.  310.  321.  1  Johns.  Rep.  406.  Mar. 
Bts.  Co.  V.  Tucker  and  others,  3  Cranch^s  Rep.  357.  2  Caines^s 
^  Rep.  280.  301.)  The  insurers  may  always  elect  to  consider 
the  purchase  as  made  for  their  benefit ;  and  the  insured  are 
bound  to  render  them  an  account.  The  insured  ma^  also  elect 
to  take  the  purchase ;  but  if  he  does  so,  it  is  a  waiver  of  the 
abandonment.  But  a  mere  purchase  by  the  roaster  does  not, 
ipso  facto,  turn  a  total  into  a  partial  loss.  The  insured,  unless 
fie  does  some  act  adopting  the  purchase,  is  not  to  be  preju-> 
diced  by  it.  The  cases  of  Abbott  v.  Broome,  and  Saidler  fy 
Craig  V.  Church,  are  much  stronger  than  the  present.  The 
rights  of  the  plaintifls  were  fixed  by  the  abandonment,  (1 
Caines's  Rep.  444.  4  Ball  Rep.  446.  Dutith  v.  Gatliff,  3  Mass. 
Rep.  37. 56.  Oliver  y.  Newb.  Mar.  Ins.  Co.  1  Term  Rep.  608.) 
and  cannot  be  changed  by  subsequent  events,  as  they  have 
done  no  act  amounting  to  a  waiver. 

Then,  considering  this  as  a  total  loss,  what  is  the  amount 
which  the  plaintifiii  are  entitled  to  recover  ?  We  contend  that 
the  defendants  are  to  be  chai^d  with  the  amount  of  the  policy, 
and  interest  thereon  after  30  days  from  the  time  of  abandon* 
ment,  and  with  the  bottomry  bond,  or  the  amount  paid  for  the 
vessel  in  England^  with  the  commissions,  bottomry  interest, 
and  exchange ;  and  they  are  to  be  credited  with  the  net 
808 
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amount  of  freight  received,  with  interest,  and  the  net  amount     ALBANY, 
of  the  sale  of  the  vessel,  with  interest,  and  the  balance  is  the     ^^'  *®*** 
sum  for  which  the  plaintiffs  are  entitled  to  judgment.     It  is  to    juhel  and 
be  presumed  that  the  bottomry  bond  was  given  for  a  necessary     Desobrt 
and  just  cause,  in  order  to  procure  the  liberation  of  the  vessel  mar.  lis.  Oo 
and  cargo.     By  the  capture  and  condemnation  the  insured 
ceased  to  be  owners.     The  holder  of  the  bottomry  bond,  after 
the  purchase,  is  to  be  considered  as  *the  legal  owner,  leaving       [  *418'' 
to  the  insurer  or  insured  an  equitable  interest  only.     (Smithy, 
Williams^  2  Gaines's  Cases  in  Error y  110.)     As  the  derendants, 
to  whom  the  ship  was  abandoned,  refused  to  pay  the  bottomry 
bond,  she  was  sold  for  that  purpose.     The  reason  assigned  by 
the  defendants  for  not  paying  the  bond,  was,  that  there  were 
items  included  which  were  general  average.    But  the  bottomry 
was  on  the  ship,  and  they  or  the  ship  must  be  liable  for  it. 
They  are  answerable,  also,  in  the  first  instance,  for  the  whole 
amount  of  ^e  general  average,  and  must  look  to  the  other 
parties  for  contribution.     {MOrath  and  Higgins  v.  Churchy 
1  Caines^s  Rep.  196.)     Wnile  the  bottomry  continued,  the 
plaintiffs  never  could  be  deemed  to  be  restored  to  the  owner- 
ship or  dominion  of  the  vessel. 

Again,  the  plaintiffs  having  paid  more  than  a  moiety  of  the    - 
aalue  of  the  ship,  by  way  of  salvage,  or  to  procure  her  libera- 
tion, were  entitled  to  abandon  on  that  ground. 

On  the  supposition  that  the  plaintiffs  are  only  to  recover  for 
a  partial  loss,  they  are  entitled  to  receive,  besides  the  general 
average  and  charges  against  the  ship,  the  amount  paid  for  the 
ship  in  England  and  commissions,  the  bottomry  interest,  com- 
mission and  exchange,  together  with  the  interest  from  the  time 
the  bond  was  paid. 

Robinson  and  Cpldetiy  contra.  Any  interference  of  the  in- 
sured or  their  agents,  after  the  event  has  happened,  which  is 
the  ground  of  abandonment,  is  a  waiver  of  the  abandonment. 
The  authority  of  the  insured  to  interfere  is  derived  from  the 
clause  in  the  policy,  which  makes  it  lawful  for  them  to  sue, 
labor,  &c.,  for  the  defence,  safeguard  and  recovery  of  the 
property  ;  and  any  interference  on  their  part  beyond  this,  is  a 
waiver  of  the  right  of  abandonment.  Whose  agent,  then,  was 
the  captain,  when  he  withdrew  the  appeal  ?  From  the  time  of 
the  happening  of  the  events  which  would  authorize  an  aban- 
donment, until  the  insurer  has  made  his  election  to  exercise 
his  right,  the  master  is  the  mutual  agent  of  both  ^parties  ;  and  [^419] 
while  he  acts  bona  fide  for  the  concern,  his  conduct  will  not 
prejudice  either  party;  but  if  he  act  mala  fide,  or  against  the 
interest  of  the  concerned,  the  insurer  is  not  to  be  prejudiced 
by  his  acts.  {Parle,  6th  edit.  88.  1  Bl  Rep.  313.)  He  may 
ransom  or  purchase  the  vessel  before  condemnation  ;  and  we 
do  not  mean  to  say  that  he  may  not  relinquish  an  appeal,  bona 
fide,  for  the  interest  of  both  parties ;  but  unless  he  acts  for  the 
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ALBANY,  benefit  of  the  insurers,  they  are  not  to  be  affected  by  bis  con- 
^j^^^:^^^i^  duct.  (Dederer  v.  Del.  Lis.  Co.  CondyU  edit.  Marsh,  615.  in 
JuMBLand  note.  I  Johns.  Rep*  141.  2  Cainesy  301.'  1  Tenn  Rep.  608. 
DstoBRff  Dovg.  219.)  The  master  did  not  act  for  the  benefit  of  the 
Mas.  Us.  Co.  defendants ;  for  he  gave  more  for  the  vessel  than  she  would 
have  sold  for  at  auction ;  and  the  premium  paid  for  the  money 
advanced  far  exceeds  the  freight.  The  plaintiffs  were  also 
owners  of  the  cargo,  and  the  appeal  as  to  the  ship  was  with- 
drawn in  consideration  of  the  appeal  as  to  the  cargo  being 
relinquished.  The  arrangement  was  a  matter  of  speculation, 
if  not  a  fraud.  The  property  was  warranted  American,  and 
condemned  as  belonging  to  an  enemy  ;  but  how  could  the 
plaintiffs  say  that  the  decree  would  not  be  reversed,  when  it 
was  in  their  power  to  establish  the  truth  of  their  warranty  ? 
There  was  no  necessity  to  sacrifice  the  vessel  for  the  liberation 
of  the  cargo;  and  the  chance  of  being  subject  to  costs  would 
not  justify  the  withdrawing  the  appeal.  The  master  is  bound 
to  use  the  utmost  vigilance  for  the  preservation  of  the  properly 
intrusted  to  his  care.  Admitting  that  he  is  not  obliged  to 
enter  an  appeal  after  condemnation,  still,  after  he  has,  in  (act, 
entered  an  appeal,  he  is  bound  to  prosecute  it.  The  appeal 
would  not  have  been  entered,  if  he  had  not  been  advised  that 
there  was  a  prospect  of  its  reversal.  Though  he  was  not  bound 
to  take  upon  himself  the  employment  of  master,  yet,  having 
done  so,  he  is  obliged  to  proceed  and  discharge  all  the  duties 
of  a  master.  As  well  might  it  be  pretended,  that  after  a  decree 
of  restitution,  the  master  is  not  obliged  to  sue  out  a  writ  of 
unlivery, 
[  *420  ]  Though  an  abandonment  has  relation  back  to  the  *cause,  yet 

it  is  only  in  order  to  ascertain  the  rights  of  the  parties,  not  in 
relation  to  the  conducWof  the  master. 

Whether  the  insured  is  to  recover  according  to  the  state  of 
the  subject  at  the  time  of  the  abandonment,  or  at  the  time  of 
bringing  the  action,  seems  not  to  be  fully  settled  ;  but  admit- 
ting that  the  rights  of  the  parties  were  fixed  by  the  abandon- 
ment, the  only  subject  which  the  plaintiffs  had  to  abandon, 
after  condemnation,  was  a  right  of  appeal ;  and  they  had  volun- 
tarily relinquished  that  right.  By  the  entry  in  the  records  of 
the  court,  an  end  was  put  to  all  further  prosecution  of  the 
appeal.  After  this  right  was  relinquished,  an  abandonment 
was  an  idle  and  useless  ceremony ;  for  there  was  nothing  to 
abandon.  The  withdrawing  of  the  appeal  ought  then  to  be 
considered  as  a  waiver  of  the  right  to  abandon.  Aga'n«  the 
agreement  with  the  captors  was  entered  into  before  the  aban 
donment ;  for  Mossra^Batardj  Sampson  fy  Sharp,  in  their  letter, 
dated  the  1st  of  June,  1808,  say,  that  in  their  letter  of  the  6th 
o[  March,  they  informed  the  plamtiffs  that  the  master  had  gone 
down  to  PI  tnouth  to  purchase  the  vessel,  and  that  he  had 
^  written  that  he  had  agreed  with  the  captors  for  the  purchase 

at  1,300  pounds;  and  that  the  original  papers  had  been  ibr 
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warded  to  Plymouth;  so  that  the  vessel  was/ in  fact,  in  the    Albany, 
possession  of  the  master  prior  to  the  Ist  of  Jmie^  though  the  for-  ^^^J^!^2iiV/ 
mal  agreement  was  not  executed  until  the  3d  of  June.  Jcmbl  and 

Whether  this  is  a  total  or  partial  loss,  does  not  depend  on  i>»obkt 
the  election  of  the  insured.  The  case  of  Abbott  t.  Broome  is  mar.  brs.  Co. 
not  applicable.  There  the  ship  was  condemned  as  incapable, 
from  the  injuries  sustained  by  the  perils  of  the  sea,  to  proceed 
on  her  voyage,  unless  repaired  at  an  expense  equal  to  her 
value.  In  Saidler  fy  Craig  v.  Churchy  the  question  whether 
tliere  was  a  total  or  partial  loss  was  not  raised.  The  only  point 
in  controversy  was,  whether  the  act  of  the  master  did  not 
amount  to  a  waiver  of  the  abandonment. 

*Again,  the  defendants  are  not  liable  forthe  bottomry  bond,  [  *421  ] 
nor  for  any  charges  of  commissions  or  exchange.  Batard^ 
Sampson  fy  Sharp,  the  correspondents,  had  no  right  to  take 
a  bottomry  bond.  In  Read  fy  Jephton  v.  The  Commercial  In- 
surance  Company j  {3  Johns,  Rep.  352.)  it  was  id.ecided,  that 
the  insurers  were  not  liable  for  a  bottomry  bond  taken  by  a 
consignee  for  money  advanced  to  the  master  for  the  use  of  the 
ship.  In  the  case  of  Rucker  Sf  Co.  v.  Conyngham,  {Peters^s 
Adm.  Decis.  295.)  in  the  District  Court  of  Pennsylvania^  it  was 
held  that  the  correspondents  of  the  owners  cannot  recover 
marine  interest  for  money  advanced  to  the  master  for  repairs 
of  the  vessel.  A  master  has  no  authority  to  execute  a  bot* 
Itomry  bond,  unless  in  case  of  extreme  necessity,  and  when 
there  is  no  other  means  of  procuring  the  money,  (a)  If  he  can 
obtain  money  on  the  personal  credit  of  the  owners,  or  has 
^oods  or  funds  in  his  hands,  he  cannot  pledge  the  ship.  If 
the  goods  of  a  stranger  are  on  board  the  ship,  they  may  be 
taken  and  sold  by  the  master  in  a  case  of  necessity.  (6  Johns. 
Rep.  116.) 

Then  look  at  the  bona  fides  of  this  transaction.  Batard^ 
Sampson  fy  Sharp  charge  commissions,  die,  a  premium  of  21 
per  cent,  on  the  whole  bond,  and  the  difference  of  exchange 
making  in  the  whole  about  1,134  pounds  for  an  advance  of 
about  1,900  pounds. 

T.  A.  Emmety  in  reply.  The  rights  of  the  insured  are  not 
to  be  destroyed  by  the  acts  of  third  persons,  without  his 
knowledge  or  consent.  Batard^  Sampson  fy  Sharp  put  in  the 
claim  in  behalf  of  the  plaintiffs,  and  withdrew  the  appeal. 
It  was  not  the  act  of  the  master.  They  were  strangers  or 
volunteer  a^(!nts,  in  a  case  of  necessity,  for  the  benefit  of  all 
whom  it  might  concern.  The  acts  of  a  mere  volunteer  agent 
cannot  affect  or  destroy  the  rights  of  the  parties.  If,  by  the 
operation  of  law,  the  defendants  had  become  liable  for  a  total 
loss,  tlic  claimants  must  be  considered  as  acting  for  them  ;  for 

(«)  Sec  Judirments  in  the  Admiraltj  Court  of  Pennsytvania,  by  Hopkiiucnf  ia 
1785  and  17d6.    Appendix  to  Bee's  Jidm,  Rep.  339. 3^.  MoOoy,  b.  3.  e.  11.  ■.  91. 
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ALBANY,     the  abandonment  retrospects  to  the  time  of  capture.     The 

»viJ*^^J^ill>f  n^Mter,  •by  the  contract  between  him  and  the  ship-owners,  is 
JvMSL  tnd  their  agent ;  but  by  the  condemnation  there  was  an  end  to  his 
Dstoimf      contract  or  employment  as  master.      He  was  at  liberty  to 

Mak.  Ins.  Co.  return  home  ;  for  he  had  no  further  duty  to  perform  as  master. 

[  *422  ]  Whatever  he  does  after  ccmdemnation,  must  be  considered  as 
done  by  a  volunteer  agent,  ex  necetsitaie ;  and  his  acts  affect 
(hose  only  whom  it  may  happen  to  concern.  Though  his  acts, 
done  bo7taJide,  may  benefit  the  insured,  they  cannot  be  pre- 
^  judiccKl  by  what  he  does  mala  fide.  The  master  was  not  bound 
to  prosecute  the  appeal,  for  he  put  in  no  claim ;  and  he  was 
not  bound  to  enter  a  claim.  If  no  claim  had  l>een  interposed, 
the  property  would"  have  been  irrevocably  fixed  in  the  captors. 
Are  the  defendants,  then,  in  a  worse  situation  now,  when, 
though  a  claim  has  been  put  in,  the  appeal,  on  deliberation 
and  advice,  was  relinquished  ?  Besides,  the  withdrawing  the 
appeal  did  not  destroy  the  rights  of  the  insurers,  for,  by  the 
statute  of  33  Geo.  HI.  c.  66.  s.  29.,  any  person  may  put  in  an 
appeal  within  fourteen  days. 

But  if  the  master  in  this  case  acted  hona  fide  in  making  jthe 
compromise,  all  parties  must  be  bound.  Counsel  were  of 
opinion  that  the  sentence  of  condemnation  would  be  afiirmed, 
with  costs.  It  was  the  duty  of  the  master  not  to  prosecute  it ; 
and  while  he  discharged  his  duty  by  this  arrangement  with  the 
captors,  he  incidentally  conferred  a  benefit  on  the  owners  of 
the  cai^go.  If  nothing  had  been  done,  the  defendants  would 
have  lost  the  whole.  It  was  for  their  interest  that  the  vessel 
should  be  sent  back  with  her  original  papers,  without  whicb 
she  would  have  lost  her  American  character.  This  was  a  suffi- 
cient reason  for  giving  a  greater  price  than  if  she  had  been 
sold  at  auction.  The  purchase  was,  in  truth,  a  bona  fide  trans- 
action, and  for  the  benefit  of  all  concerned. 

It  is  said  that  the  vessel  was  restored  before  action  brought ; 
but  it  is  settled,  that  the  rights  of  the  parties  are  filled  by  the 

I  *423  ]  state  of  things  at  the  time  of  the  abandonment.  \Mumford  y. 
Churchy  I  Johns.  Cos.  147.  Slocum  fy  Burling  v.  Umt.  bis. 
Co.  1  Johns.  Cas.  151.  See  also  4  Dal.  446.  4  Cranch,  29. 
4  Mass.  Rep.  238.  But  see  I  Caines^s  Cases  in  Error ^  21.  3 
Caines^s  Rep.  157.)  But  how  can  the  vessel  be  said  to  be 
restored  before  action,  when  she  comes  charged  with  a  bot* 
tomry  bond  to  more  than  half  her  value,  and  for  the  payment 
of  which  she  may  be  libelled  and  sold  ?  On  this  ground  alone, 
the  plaintiffs  have  a  right  to  abandon.  Admitting  that  the 
master  had  no  right  to  execute  the  bottomry  bond,  yet  the  de- 
fendants must  be  liable ;  for,  rejecting  the  marine  interest,  tbe 
principal  sum  to  be  paid  amounts  to  a  technical  total  loss. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  Here  was 
clearly  a  case  of  total  loss.  The  vessel  was  captured  and  con* 
demned,  and  it  is  not  pretended  that  there  was  a  breach  of 
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warranty.  The  plaintifTs  were,  therefore,  entitled  to  abandon,  ALBANY, 
and  they  accordingly  did  abandon  on  the  first  of  June,  1808.  v^^^I^^!^ 
The  master,  in  consequence  of  his  abandonment,  became  the  Jumel  and 
agent  of  the  insurers,  and  the  plaintiffs  are  not  bound  by  his  Desobrt 
subsequent  acts,  unless  they  have  adopted  them.  It  was  not  mar.  Ins.  Ca 
in  the  power  of  the  master,  by  any  act  of  his,  to  change  the 
total  loss,  thus  fixed  by  the  abandonment,  into  a  partial  loss, 
without  the  subsequent  assent  of  the  assured,  and  there  is  no 
evidence  in  the  case  of  any  such  assent,  or  of  any  adoption  of 
his  acts.  The  purchase  of  the  vessel  by  the  captain  was  for  the 
benefit  of  the  insurer,  if  he  chose  to  take  it;  and  if  he  did  not, 
still  the  refusal  does  not  affect  the  abandonment,  or  the  rights 
of  the  other  party.  These  principles  are  well  settled,  and  liave 
frequently  been  brought  into  view  in  cases  before  this  court. 
(^Saidler  fy  Craig  v.  Church,  cited  in  2  Caines^s  Rep.  286. 
Abbott  V.  Broome,  1  Caines^s  Rep.  292.  United  Insurance  Com- 
pany  v,  Robertson  fy  Hartshorne,  2  Caines^s  Rep.  280.)  In  the 
case  of  Miller  S{  Graham  v.  Depeyster  ^  Co.  (2  Caines^s  Rep. 
801.)  the  master  made  a  composition  with  the  captor  after  a 
total  loss  followed  by  an  abandonment,  and  the  insurer  was 
held  to  be  answerable  for  the  total  loss,  and  to  be  ^entitled  to  [  *  424  ] 
the  benefit  of  the  composition,  (a)  The  master  is  not  bound 
to  prosecute  the  appeal.  (3  Term  Rep.  477.)  There  is  no  case 
which  imposes  this  as  an  indispensable  duty  upon  the  master. 
He  is  only  bound  to  act  with  good  faith  and  sound  discre- 
tion, in  respect  to  the  interest  under  his  charge ;  and  the  com- 
promise in  this  case  appears  to  have  been  made  under  the  in- 
fluence of  both  these  considerations.  But  whatever  might 
have  been  the  merit  or  demerit  of  his  conduct,  afler  the  total 
loss  became  fixed,  is  immaterial  in  the  present  case.  The  pur- 
chase was  not  made  until  the  3d  of  June,  and  the  loss  con- 
.  tinned  total  to  the  time  of  abandonment.  If  the  captain  had 
afterwards  been  wanting  in  a  faithful  discharge  of  his  trust,  he 
would  have  been  answerable  to  the  insurers. 

The  plaintiffs  are,  accordingly,  entitled  to  recover  as  for  a 
total  loss,  and  the  remaining  inquiry  is  as  to  the  principles 
upon  which  the  accounts  are  to  be  adjusted,  taking  the  ground 
of  a  total  loss. 

According  to  the  settled  construction  of  the  general  per- 
mission granted  by  the  policy,  to  labor,  dx.,  the  insurer  is  liable 

(a)  If  the  abandonment  be  legal,  it  puts  the  underwriten  completely  in  the 
place  of  the  assured,  and  the  agent  or  the  assured  becomes  the  a^nt  of  the 
underwriters.  Chesapeake  Ins.  Co.  ▼.  Stark,  6  Craneh,  268.  But  Uie  Question 
whether  the  master  is  the  agent  of  the  owner  or  of  the  underwriters,  aepends 
vpon  the  fact  of  a  valid  abandonment  during  the  continuance  of  the  total  loss. 
Ir  the  ressel  is  abandoned  while  the  loss  continues  total,  all  the  intermediate 
acts  of  the  roaster  are  the  acts  of  the  underwriters ;  but  if  the  property  be 
restored  before  abandonment,  the  riffht  to  abandon  is  gone,  and  the  acts  of  the 
master  will  be  considered  the  acts  m  the  assured.  Pr.  WaJworthf  Chancellor ,  in 
Diekea  v.  Anuriean  Ins.  Co.  3  WmddL,  664.  See  also  Marshall  v.  DelavMrs 
ins.  Co.  4  Craneh,  202.  Rhindander  v.  ins.  Co.  of  Penn.  3  Id.  29.  Dt^fou  t. 
Ocean  Ins.  Co.  5  Cowen,  63. 
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ALBANY,     to  expenses  incurred  xnjhe  attempt  to  recover  the  captured 

^^^J^J^^J^  property,  in  addition  to  the  payment  of  a  total  loss.      The 

JuMCL  ud    amount  of  the  total  loss  chargeable  upon  the  defendants  is  the 

DxsoBRT      sum  subscribed,  with  interest  thereon  from  the  1st  July,  1608, 

Mae.  Ub.  Co  and  we  are  to  determine  what  expenses  they  are  chargeable 

with  in  addition  to  this  subscription. 

The  defendants  are  chargeable  with  their  proportion  of  the 
expenses  incurred  in  endeavors  to  protect  and  reclaim  the 
property  prior  to  the  time  of  the  composition  made  by  the 
captain ;  and  these  expenses  are  to  be  apportioned  upon  tlie 
principles  of  a  general  average.  They  were  incurred  for  the 
joint  benefit  of  the  ship,  freight  and  cargo,  as  all  were  equally 
put  in  jeopardy  by  the  capture.  The  defendants  ought  not  to 
be  responsible  beyond  that  i>hare  of  the  expenses  which,  upon 
the  *principles  of  a  general  average,  will  fall  upon  tlie  vessel. 
The  rule  in  Maggraih  fy  Higgins  v.  Church  (I  Caincs^s  Bep. 
215.)  does  not  apply  to  a  case  like  this,  where  ship,  freight 
and  cargo  belong  to  the  same  person,  and  when  it  does  not 
appear  that  the  other  subjects  are  insured.  Why  should  the 
plaintiffs  recover  the  whole  general  average  of  the  defendants, 
when  they  would,  by  that  very  act  of  recovery,  and  immedi- 
ately upon  receipt  of  the  money,  become  answerable  over  to 
the  defendants  for  that  proportion  of  the  average  which  ought 
to  be  borne  by  the  cargo  and  freight?  Nothing  could  be 
more  disgusting  than  the  operation  of  such  a  rule,  and  it 
would  be  perverting  the  very  ground  and  principle  of  the 
other  decision. 

In  calculating  these  expenses,  the  defendants  are  not  to  be 
answerable  for  marine  intercut^  but  only  for  the  ordinary  legal 
interest  on  the  sums  advanced.  The  defendants  have  never 
accepted  of  the  ship,  or  chosen  to  avail  themselves  of  the 
benefit  (if  a  benefit  it  was)  of  the  captain's  purchase.  Had 
they  elected  to  affirm  the  purchase,  and  take  the  ship,  they 
must  have  taken  her  cum  onerey  and  with  the  encumbrance  of 
the  bottomry  bond.  But  they  were  not  bound  to  ratify  that 
purchase,  and  as  they  have  not  done  it,  they  have  nothing  to 
do  with  the  vessel,  or  the  bottomry  bond,  or  the  nei  amount 
of  the  freight,  or  of  the  sale  of  the  vessel.  They  are  only  to 
pay  the  total  loss,  with  their  proportion  of  the  expenses  incurred 
in  laboring  for  the  safety  and  recovery  of  the  vessel,  freight 
and  cargo,  prior  to  the  composition  made  with  the  captors. 
These  expenses  might  undoubtedly  have  been  raised  by  other 
means  than  by  a  bottomry  bond,  and  that  step  ought  not  to 
be  resorted  to  until  all  other  means  have  failed.  This  w^as  so 
held  by  this  court  in  Reade  v.  Commercial  Insurance  Compani/; 
(3  Johns.  Rep.  352.)  and  it  is  a  well-settled  rule  on  the  sub- 
joct.  It  is  for  this  reason  *that  the  insurers  are  not  here  to 
pay  nicir'iio  intrrest;  and  that  they  have  nothing  to  do  w^ith 
the  purchase  of  the  vessel,  unless  at  their  election,  is  a  general 
principle  in  insurance,  for  which  it  will  be  sufficient  here  to 
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refer  to  a  passage  in  Eraerigon:  (Tarn.  1.  470.)  ''The  insur-     ALBANY, 
en  are  not  bound  ta  avail  themselves  of  the  benefit  of  a  com-  vJ^^J^iJ^^i^ 
position.     It  is  sufficient  that  they  pay  the  totnl  loss  when        r^kd 
demanded.     If  they  will  not  take  to  themselves  the  profit  ^f    p     ^'  and 
the  composition,  they  are  still  bound  to  pay  the  total  loss,  and      staats 
.in  such  a  case  they  have  no  right  to  the  subject  repurchased ; 
8o  there  is  no  foundation  for  a  claim  upon  them  to  contribute 
to  the  expense  of  the  repurchase,  as  it  is  an  act  to  which  they 
are  sti-angers,  and  which  they  are  at  l.berty  not  to  adopt,  lest 
it  might  expose  them  to  still  greater  loss.*' 

Upon  these  principles,  the  referees  mentioned  in  the  case 
are  to  adjust  the  amount  of  the  recovery. 


Reed  against  Pruyn  &  Staats. 


SUDAM^nA  Benson^  for  the  defendants,  moved  at  the  last  Asheriffcaimot, 
term,  to  set  aside  the  execution  in  this  cause.  The  affidavit  money^^Mi/aw 
o(  StaatSy  which  was  read,  stated  that  a  judgment  was  entered  piainu^ 


on  an 
and 


up  in  August,  1808,  against  the  defendant  Staats,  in  favor  of  Xr^dslS^y 
the  plaiutiiT,  on  which  a  ca,  sa.  for  436  dollars  and  60  cents  the    execution 
was  issued  to  the  sheriff  of  Columbia.     Staats  was  taken  by  a  ert/of^'SieX 
deputy  sheriff  on  the  execution,  and  discharged  on  his  procur-  feudant;     nor 
ing  Pruyn,  the  other  defendant,  to  join  in  the  execution  of  a  ^Sd**or'^5ier 
bond  and  warrant  of  attorney,  as  security,  and  judgment  was  security,    and 
entered  up  thereon,  in  favor  of  the  plaintiff  against  the  defend-  f^^^  ^^  ^^^^u 
ants.     About  7  or  8  days  thereafter,  Henry  Van  Slyck,  the  hands,  and  use 
deputy  sheriff,  called  on  Staats,  and  informed  him  he  had  a  ca.  enf^c^ihc^pay- 
sa.  issued  on  the  last  judgment,  and  otfered  to  lend  the  money  ment  ofthemon- 
to  him  to  discharge  *the  ca,  sa,  {{Staats  could  procure  a  note  ^^^^^^^ 
drawn  by  Pruyn,  and  endorsed  by  Staats,  payable  at  the  Hud-       r  «  4^7  ] 
son  bank,  for  about  560  dollars.     Staats  and  Pruyn  afterwards 
called  on  the  deputy  sheriff,  who  drew  a  note  for  563  dollars, 
payable  to  Staats  or  order,  at  the  bank  of  Hudson,  55  days 
afler  date,  dated  November  3,  1808,  which  was  accordingly 
signed  by  Pruyn,  and  endorsed  by  Staats,     The  deputy  told 
the  defendants  he  had  a  ca.  sa.  against  them,  at  the  suit  of  the 
plaintiff;  and  being  requested  to  produce  it  after  the  note  was 
ffiven,  he  showed  aji.ja.;  and  the  defendants  expressed  their 
dissatisfaction  at  his  conduct,  and  demanded  a  discharge  of 
the  execution.     The  deputy  sheriff  gave  them  a  receipt,  stating 
that  he  had  received  495  dollars  and  87  cents,  with  the  sherifTs 
fees,  in  full  of  the  execution  against  the   defendants  at  the 
suit  of  the  plaintiff  in  this  cause.     On  the  1st  of  May,  1809, 
Staats  paid  the  deputy  50  dollars,  on  account  of  the  note.    He 

{n)  Vid.  Love  v.  Palmer^  sup.  159,  note  a.     See  also  Hoyt  v.  Hudson,  12  Johns.  R. 
)07     JmcJkson  v.  Anderson,  4  Wendell,  474. 
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afteru^ards  applied  to  the  ptaintiflT,  to  enter  up  mtisfactiAn  on 
the  judgment,  who  informed  him  that  he  never  had  an\  ji^dg- 
ment  again.^^t  the  defendants,  in  this  suit,  and  that  i^e  liad 
received  his  money  on  the  judgment  against  Staais.  /^^^yn 
died  in  September  1810;  and  in  October^  the  deputy  sheriff 
advertised  the  personal  property  of  Pruyn  and  SiaaU  f«jr  b*a]e, 
on  the  execution  in  this  cause.  On  the  2d  of  October^  18  iO,  the 
deputy  requested  StaaUio  give  a  bond  and  warrant  of  attoiney  for 
the  amount  of  the  note,  and  that  he  would  pay  off  the  execu* 
tions  he  held  against  Siaats,  and  would  give  the  defendant  2 
or  3  years  to  pay  the  judgment,  alleging  that  he  had  lent  the 
defendant  money  to  pay  off  the  judgment  of  the  plaintiff. 

It  appeared  from  a  certificate  of  the  attorneys  of  the  plaintiff 
in  the  suit  of  Reed  against  Staais,  that  an  execution  was  issu^td 
the  20th  of  October,  1808,  to  the  sheriff  of  Columbia,  for  4^6 
dollars  and  60  cents,  debt  and  *costs,  and  that  they  had  receiv- 
ed the  said  sum  in  full  of  damages  and  costs,  besides  the 
sheriff's  fees. 

Sudam  cited  19  Vtn.  Abr.  435.  §6.     1  Luiw.  589.  Noy,  107 

Van  Buren  and  E,  Williams,  contra,  read  the  affidavit  of 
Henry  Van  Slyck,  the  deputy,  stating  that  he  received  the  Ji. 
fa.  against  the  defendants  in  this  cause  the  30th  of  October^ 
1810,  for  494  dollars  and  37  cents;  that  he  called  on  the 
defendant  Staafs,  who  said  he  could  not  raise  the  money,  and 
applied  to  the  deponent  to  lend  it;  that  he  agreed  to  advance 
the  money  and  take  a  note,  which  it  was  supposed  could  be 
discounted  at  the  Hudson  bank,  and  the  deponent  gave  a  check 
on  the  bank,  in  that  expectation,  to  the  defendant.  But  the 
note  was  never  discounted ;  and  after  it  became  due,  no  notice 
was  given  to  the  endorser,  so  that  he  became  discharged ;  and 
Pruyn  refused  to  pay  the  note.  That  on  the  Repeated  prom- 
ises of  Staafs  that  the  deponent  should  be  paid,  all  proceedings 
were  delayed  until  he  advertised  the  property.  That  he  never 
had  a  ca.  sa.  against  the  defendants,  and  he  showed  them  the 
fi.  fa.  before  the  note  was  given. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  execu- 
tion, against  which  the  defendant  Staats  prays  to  be  relieved, 
ought  to  be  considered  as  satisfied  and  discharged.  The  dep- 
uty sheriff  who  had  the  execution,  instead  of  executing  it 
according  to  law,  discharged  it  himself  out  of  his  own  n.oney 
on  taking  a  note  drau  n  by  one  defendant,  and  endorsed  b) 
the  other,  payable  at  the  bank  of  Hudson  in  55  days.  This  he 
did  as  early  as  November,  1 808,  and  gave  the  defendants,  under 
his  own  hand,  an  acknowledgment  of  having  received  the  full 
amount  of  the  execution.  The  note  not  being  paid,  and  hav- 
ing neglected  to  fix  the  endorser  by  the  *requisite  notice,  the 
deputy  sheriff  now  proceeds  to  indemnify  himself,  by  putting 
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the  execution  in  force,  which  had  slept  quietly  for  two  ]rear»b 
Such  management  of  the  process  of  execution  by  the  offi- 
cer, is  not  to  be  permitted.  It  is  liable  to  infinite  abuse  and 
<^ression.  The  law  has  long  since,  and  very  wisely,  ff uarded 
against  such  application  of  its  process*  In  Waller  t.  fVeedalej 
(rh^j  107.)  it  was  laid  down  by  the  C.  B.  that  the  sheriff  on 
fi.  fa.  cannot  detain  the  goods  taken  upon  an  execution  in  his 
own  bands,  and  satisfy  the  debt  of  his  own  proper  money,  for 
<<a  grand  inconvenience  would  ensue,  if  tlie  sheriff  himself 
might  detain  them."  This  case  received  strength  and  credit  in 
Langdon  v.  ffc^tisy  (1  Ltitw.  589.)  when  it  was  cited  as  good 
law  by  such  counsel  as  Sergeants  Wright  and  LtUwyche.  It 
was  there  observed,  that  the  law  requires  of  sheriffs  a  strict 
execution  and  observance  of  writs,  as  their  authority  was  to 
sell  the  goods,  and  the  doctrine  appeared  to  be  approved  by 
the  decision  of  the  court. 

It  was  once  moved  as  a  question  by  Lord  Hobartf  in  Speake 
▼•  Ri€hard$y  (Hob.  206.)  whether,  if  the  sheriff  on  execution 
pay  the  plaintiff  with  his  own  money,  he  might  afterwards  levy 
the  money  of  the  defendant.  But  this  point,  if  not  essentially 
involved  in  the  decision  in  NoVy  seems  to  be  embraced  by  the 
decision  in  the  K.  B.,  in  Ward  v.  Ha-uchely  where  it  was  agreed 
by  the  court,  that  if  the  sheriff  takes  a  bond  from  the  party,  on 
fi.  fa.^  it  was  pleadable  in  bar  of  a  new  execution,  and  the  court 
referred  to  a  case  in  which  such  a  plea  had  been  adjudged 
good.  (I  Keb.  551.)  This  authority  clearly  applies  to  the 
present  case.  The  sheriff  must  look  to  his  note ;  and  it  would 
be  oppressive  to  allow  him  to  keep  an  execution  alive  over  the 
party,  after  having  formally  paid  it  himself,  and  accepted  of  a 
note  as  his  own  security. 

•The  practice  of  sheriffs  of  paying  executions  themselves, 
and  taking  security  and  judgment  bonds  from  the  party  over 
whom  they  have  at  the  time  such  means  of  coercion,  is  to  be 
strictly  and  vigilantly  watched  by  the  courts.  Such  humanity 
is  imposing,  but  it  may  be  turned  into  cruelty.  Nothing  is 
more  important  to  the  honor  of  the  administration  of  justice, 
than  that  the  officers  of  the  court  should  not  use  its  process  as 
the  means  of  making  unequal  bargains,  and  taking  undue 
advantage.  The  facts  in  this  case  have  the  appearance  of  an 
instance  of  gross  abtise.  The  whole  debt,  costs  and  pound- 
age, that  the  defendant  Stoats  was  originally  bound  to  pay  on 
the  ''a.  sa.  issued  in  favor  of  the  plaintiff  in  October,  could  not 
exceed  445  dollars.  He  gave  a  judgment  bond,  with  surety, 
for  the  amount  of  that  execution,  and  immediately  another 
execution  issued  against  him  and  the  surety  for  494  dollars  and 
37  cents ;  whereas  the  cost  of  entering  up  the  judgment  bond 
could  not  have  been  more  than  18  dollars.  On  this  second 
execution  he  gave  a  note  for  560  dollars.  Here  is,  then,  by 
this  management  of  taking  a  judgment  bond  to  meet  the  first 
execution,  and  of  taking  a  note  to  meet  the  second  execution, 
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ALBANY,    an  accumulation  of  debt  to  more  than  100  dollars  beyond  asj 

*|2Jllfii^  estimate  that  I  can  possibly  nmke  of  legal  charges ;  and  this 

M'BmiDs      enormous  extra  accumulation  of  charge  upon  this  oppressed 

^*  defendant,  accrued  within  the  short  space  of  ten  days.     Such 

'  conduct  is  not  to  be  sanctioned  or  endured. 

I  am  happy,  therefore,  that  Van  Slyc%  the  deputy  sheriff, 
will  be  driven  to  seeli  his  remedy  upon  the  note,  when  the 
legality  of  this  increase  of  the  original  debt  will  be  open  to 
further  investigation. 

The  court  are  of  opinion  that  this  motion  to  set  aside  the 
execution  be  granted,  with  costs,  to  be  paid  by  Henry  Van 
Slycky  the  deputy  sheriff. 

Motion  granted. 


[*431  ]      *M'Bride  against  The  Marine  Insurance  Company, 

!hJ!SJI?^urf  HARRIS  and  T.  A.  Emmet,  for  the  plaintiff,  moved  for 
in;  a  deienijon  leave  to  issue  exccution  on  the  judgment  given  in  this  caus^e,  in 
aJii1!?oi"h"K:  February  term,  1810,  (see  5  Johns.  Rep.  299.)  for  a  sum  which 
abietoihefA^,  should  include  1,304  dollars  and  66  cents,  for  the  wages  of  the 
^Lr!r  JJS^  ^^^  ^^  ^^^  vessel  from  the  time  she  was  embargoed,  until  the 
age,  but  fall  ex-  defendants  assented  to  their  being  paid  off  and  discharged,  that 
"^hLia)^  is,  from  the  5th  of  Januaiy  to  the  1th  of  June,  1808,  and  425 
lAhe  ship  is  dollars  and  84  cents  for  disbursements,  from  the  9th  of  June, 
£*?ns^.an^d  ^^08,  to  the  8th  of  June,  1809,  when  the  ship  was  sold  ;  and 
he  accepts  the  also  for  the  cxpenses  of  the  sale  and  wharfage  of  the'  ship. 
J^hTiTen^  ^*  appeared,  that  the  ship  was  detained  by  the  embargo,  at 
titled  to  the  sub-  North  Carolina,  and  the  plaintiff  abandoned  on  the  19th  of 
USS'ale'^i^'  Jon^^ry,  1808,  but  the  defendants  refused  to  accept  the  aban- 
ciuent  wages  of  donmcnt.     The  plaintiff  made  repeated  offers  to  the  defend- 

Siamd>ie"  to  ^"^^  ^^  ^^^^  ^^®  ^^^^  P^'^  ^^^  ^"^  ^^^  ^^^  dismantled.  On 
him  as  owner,  the  24th  oi  May,  1808,  the  defendants  agreed,  in  writing,  that 

surer?**%^  *if  *^®  ship  should  be  dismantled,  and  crew  discharged,  which  was 
the  insurerdocs  accordingly  done  ;  and  the  ship  was  brought  to  the  wharf.  On 
Sblmdonmin?*  the  5th  oi  August,  1808,  the  ship  sprung  a  leak,  and  it  became 
be  can  be  liab'ie  neccssary  to  land  her  cargo,  part  of  which  was  damaged.  The 
\oM  ^*and  *°he  ^^tpcnsc  of  Unlading  was  60  dollars,  and  the  expense  of  seDing 
necessary  ex-  the  damaged  part  of  the  cargo,  and  storing  the  sound  part 
m7a1Lring"i(b^  ""^*'  ^^^  voyagc  was  broken  up,  and  the  ship  sold,  amounted 
the  safety  and  to  600  dollars  more.  On  the  20th  oi  August,  1808,  the  plain- 
ISbjJctTnsurid^  ^*ff  requested  the  defendants  to  consent  to  have  the  ship  sold, 
in  which  may  but  thcv  refused.  In  April,  1809,  the  plaintiff  again  applied 
^penses*^  ^of  ^^  *^^  oefendants  to  accept  the  ship,  or  consent  to  have  her 

wiarfagft     and 

of   ttUing   the  (a)  See  Barker  v.  Phamx  Jns,  Co.  8  Johns.  R,  307. 

^'  ^^^  {b)  Marine  Bu,  Co,  r.  VnUed  hu.  Co.  9  Johns.  R.  186. 

(c)  Jumel  r.  Marine  hu,  Co,  supra,  412. 
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M>ld ;  but  they  refused.    By  an  agreement,  however,  dated  the     Albany, 
8th  of  *Afay,  1809,  the  defendants  consented  to  a  sale  of  the  ^Ji^^^JSii;^ 
ship.  M'Bridb 

In  the  action  on  the  policy,  the  plaintiiT  took  a  verdict  ^7  ma    T    c 
consent,  for  10,651  dollars  and  39  cents ;  but  the  exact  amount      p*^  aqo^i 
was  to  be  afterwards  liquidated  by  the  parties.     The  court      ^  ^ 

were  of  opinion  that  the  plaintiff  was  entitled  to  recover  on 
the  abandonment  for  a  total  loss ;  but  in  Uquidating  the 
amount,  the  defendants  refused  to  allow  the  wages  of  the  crew, 
during  the  detention  of  the  ship,  the  Arpeiues  for  unloading  the 
cargo,  &C.9  and  the  expenses  of  the  sale  and  wharfage. 

Harris  cited  1  Caines^s  Rep.  276.  215.  5  Johns.  Rep.  310. 
Peaks' s  N.  F.ll.  Marshall  on  Insurance^  721.  1  Term  Rep. 
127.     4  Term  Rep.  206.     4  East,  34. 

Colden,  contra,  cited  1  Caines's  Rep.  573.  3  Caines's  Rep. 
155. 

Per  Curiam.  The  wages  of  the  crew  during  the  detention 
of  the  ship  by  the  embargo,  and  until  they  were  discharged, 
were  not  covered  by  the  policy  upon  the  ship.  They  do  ftot 
even  go  into  a  general  average,  but  fall  exclusively  upon  the 
freight.  This  general  rule  has  been  often  admitted.  {I  Term 
Rep.  127.  Bullet,  J.,  in  2  Tenn  Rep.  414.  3  Caine?s  Rep. 
155*  4  Dallas,  246.)  The  foreign  authorities  on  commercial 
law  speak  the  same  language.  (^Ord.  de  la  Marine,  lib.  3.  tit. 
7.  art.  7.  Pothier,  Traite  des  Chart e-Partie,  No.  85.  Ricarde 
Negoce  d^ Amsterdam,  p.  279.)  But  it  is  said,  that  upon  a 
valid  abandonment,  the  subsequent  freight  belongs  to  the 
insurer  upon  the  ship.  This  is  undoubtedly  the  better  opin- 
ion. It  does  not,  however,  follow,  that  the  insurer  is  respon- 
sible for  this  charge  upon  his  contract  of  insurance.  If  he 
accepts  the  abandonment,  the  subsequent  wages  will  be  charge- 
able to  him,  as  owner,  and  not  as  insurer.  In  this  case,  the 
defendants  would  not  accept  of  the  abandonment,  and  the 
plaintiff  might  *have  sold  the  ship  according  to  the  decision  in  [  *  ^133  ] 
fValdens  v.  The  Phcsnix  Insurance  Company,  (5  Johns.  Rep. 
310.)  But  if  the  plaintiff,  instead  of  selling  the  ship,  or  laying 
her  up  and  discharging  the  crew,  thought  proper  to  continue 
the  crew  in  service  and  under  wages,  he  cannot  make  that 
expense  a  charge  under  the  policy  on  the  ship.  In  addition  to 
the  payment  of  a  total  loss,  the  insurer  is  answerable  only  for 
the  necessary  expenses  incurred  in  laboring  for  the  safety  and 
recover V  of  the  subject  insured.  His  contract  reaches  to  no 
othe*  charge,  and  the  detention  of  the  crew  was  not  requisite 
for  that  purpose.  As  the  sovereign  who  lays  the  embargo, 
says  Ricardy  does  not  claim  the  ship  or  cargo,  but  only  detains 
them,  it  cannot  be  said  that  the  crew  remain  on  board  to 
prevent  an  entire  loss.    The  crew,  says  Pothier,  rre  main- 
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ALBANY,    tained  during  the  detention^  at  the  exclusive  expense  of  the 
^^J]JIJ;|^J^  owner ;  for  he  owes  their  serrices  to  the  shipper  for  the  voy- 
MouKT  and    age,  and  the  price  of  their  services  is  embraced  by  the  freight 
Wardbll         The  next  charge  made  by  the  plaintiff  was,  the  expense  of 
G.dtR.WAiTx.  unloading  the  cargo  and  the  storage  of  it ;  but  this  itan  was 
properly  abandoned  by  the  counsel,  as  totally  untenable.    The 
authority  of  the  books  is  expressly  against  it.    (1  Emerig,  539.) 
The  last  charge  is,  the  expense  of  the  sale  and  whar&ge  of 
the  ship.     These  are  proper  charges,  and  ought,  in  this  case, 
to  be  deducted  from  the  amount  of  the  sale  of  the  ship,  and 
the  defendants  ought  to  be  credited  with  the  net  amount  of 
the  sale,  after  deducting  the  actual  expenses  of  the  sale  and 
the  wharfage.   The  expense  of  wharfage  must  have  been  neces- 
sarily incurred,  in  taking  care  of  the  vessel.     It  was  requisite 
to  her  safe-keeping ;  and  if  any  difficulty  occurs,  in  the  liquida- 
tion of  these  last  charges,  between  the  parties  themselves,  it 
must  be  referred  to  Mr.  Ferres  to  ascertain  the  amount,  which, 
together  with  the  costs  of  this  motion,  must  be  paid  by  the 
defendants. 

Judgment  accordingly. 


1*434]  *MouNT  &  Wardell  against  G.  &  R.  Waite. 

A  loader  con-  THIS  was  an  action  of  assumpsit.  The  declaration  contained 
if*k  is*'ag!^isi  fi^®  counts.  The  first  count  stated  that  the  defendants  were 
the  principles  of  joint  partners,  as  stationers  and  lottery  office  keepers^  and  used 
j)^ic    policy.  ^^^  trade  of  purchasing,  selling  and  insuring  lottery  tickets; 

Theiruurance  and  that,  On  the  27th  JaniLary^  1808,  a  discourse  was  held 
b^araMtpu^^^^^  between-  the  plaintiffs  and  defendants,  concerning  a  lottery, 
policy,  •«pe-  called  the  Baltimore  Grand  Lattery,  and  of  and  concerning 
acf  V'?he  7ih  ^^^  drawing  of  certain  tickets,  on  the  thirteenth  day  of  the 
AprH,  1807,  drawing  of  the  said  lottery,  and  it  was  then  agreed  by  the 
SelniSr'i^cTof  defendants,  that  if  the  plaintiffs  would  pay  to  them  83  dollars 
oitery  lickeis,  and  33  cents,  the  defendants  would  pay  lo  the  plaintiffs  2,000 
a**pubHc  misde^  dollars,  in  case  the  ticket  No.  167,  in  the  said  lottery,  was 
nieauor,  to  in-  drawn  on  the  thirteenth  day  of  the  drawing ;  and  the  plaintiffs 
fotteries*^auihJ^  averrcd  that  they  paid  the  defendants  the  sum  of  83  dollars 
rized  by  this  and  33  ccnts,  and  the  defendants,  in  consideration  thereof, 
BciV{  the  I7ih  assured  and  promised,  &c.,  by  reason  whereof,  &c. 
/VAniary,  1809,      Tlic  second  count  Stated  the  same  promise  in  writins. 

has      extended  '  ^ 

the     provisions 

of  that  act  to  all  lotteries  ^ihatever,  forei^  or  domestic  :  and  tboueh  the  action  was  on  an  insurance  of 

tickets  in  b,  foreign  lottery,  and  made  prior  to  the  act  oflTih  Feb.  1809,  (soss.  32.  c.  36.)  the  contract  yna 

held  to  he  void.    But  the  insured  not  iiavin^  violated  any  statute,  was  held  not  to  stand  in  pari  dkkto, 

and,  therefore,  entitled  to  recover  back  the  premium  paid  for  the  insurance. 

(a)  Vid.  BTCuUum  v.  Gourlay,  8  Johns.  R,  147.  Isanainff  v,  Lamingy  Id.  454.  VafMshdl  ▼. 
Richardson,  10  Johns.  R.  406.  Vischtr  v.  Yates,  11  Johns.  R.  23.  Yates  v.  Foot.  12  Jolin*.  K.  1,  le- 
versin^the  judgment  in  the  preceding  case.     Rust  v.  Gott,  9  dnoen,  169.    Brush  v.  Keeler,  5  Wen- 
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The   chird  count  stated  that  a  conversation,  &c.,  and  that     ALBANY, 
the  defendants  agreed,  that  if  the  plaintifTs  would  pay  to  them      ^^^'  *®^^- 
12  dollars  and  50  cents,  the  defendants  would   pay  to  the    mount  and 
plaintiffs  100  dollars  on  such  and  each  of  the  tickets.  No.  7,000,     Wardell 
No.  8,000  and  No.  9,000,  in  the  said  lottery,  as  should  be  g.&r!waite. 
drawn  on  the  thirteenth  day  of  the  drawing  of  the  said  lottery ; 
and  the  plaintiffs  averred  that  they  paid  the  defendants  the 
sum  of  12  dollars  and  50  cents ;  and  that  the  ticket  No.  8,000 
was  drawn  on  that  day.     By  reason  whereof,  &c. 

The  fourth  count  stated  the  promise  to  be  in  writing. 

*The  fiflh  count  was  for  money  had  and  received  to  the  use       [  *  435  ] 
of  the  plaintiffs.     Plea,  non  assumpsit. 

The  cause  was  tried  before  Mr.  Justice  SpenceVy  at  the  NeW' 
York  sittings,  the  13th  of  April,  1810. 

At  the  trial,  the  plaintiffs  proved  the  agreements  and  prom- 
ises in  writing,  as  stated  in  the  second  and  fourth  counts.  A 
witness  testified,  that  on  the  day  the  account  of  the  tickets 
drawn  in  the  lottery  on  the  13th  day  of  drawing,  arrived  in 
Neiv-TorJc,  one  of  the  defendants  told  the  witness  that  they, 
the  defendants,  had  been  hit  by  the  plaintiffs,  in  the  sum  of 
2,000  dollars,  on  No.  167,  and  in  100  dollars  on  No.  8,000, 
which  ticl^els  had  come  out  on  the  13th  day  of  drawing  the 
said  lottery ;  and  that  the  plaintiffs  had  called  and  demanded 
payment  of  the  2,000  dollars  and  the  100  dollars ;  but  the  de- 
fendants had  refused  to  pay,  and  intended  to  resist  payment. 

A  verdict  was  taken  for  the  plaintifis,  by  consent,  subject  to  • 

the  opinion  of  the  court,  on  a  case  containing  the  above  facts. 

Griffen,  for  the  plaintiffs.  This  is  an  action  for  a  wager. 
The  laying  the  wager,  and  the  loss,  appear  from  the  case.  Iir 
there  any  rule  or  principle  of  law  which  can  prevent  the  re- 
covery of  the  plaintiffs  ?  The  objection  of  illegality  comes 
with  an  ill  grace  from  the  defendants,  who  are  the  authors  of 
these  insurances  of  lottery  tickets.  In  Bunn  v.  Riker,  (4  Johns* 
Rep.  436.)  it  was  admitted  that  an  action  at  common  law 
might  be  maintained  for  a  wager,  unless  against  the  principles 
of  public  policy. 

It  cannot  be  said  to  come  within  the  act  to  prevent  private 
lotteries,  (6th  sess.  c.  12.) f  which  declares  that  no   person     UR.B.665 
shall  set  on  foot,  carry  on,  &c.,  within  this  state,  any  lottery,  '^' 
game,  or  device  6{  chance  of  any  nature  or  kind  whatsoever, 
&c.      The   wordsj  game  or  device   of  chance,  are  intended 
merely  as  descriptive  of  private  lotteries,  the  *object  of  the  act,        [  ♦  436  ] 
which  was  not  intended  as  an  act  against  gaming.     The  penal 
clause,  which  says  that  the  person  offending  shall  forfeit  the 
whole  amount  "  for  which  such  lottery  was  made,"  shows  that 
it  had  in  view  private  lotteries  only.     The  prohibitory  cannot 
be  considered  more  extensive  than  the  penal  clause.    The  other 
provisions  of  the  act,  and  the  words  prize,  blank,  drawing,  all 
refer  to  private  lotteries. 
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ALBANT,         It  is  not  within  the  spirit  of  that  act,  nor  of  the  decision  in 

^J];^;J5ii;^  ^^^^  v.  Kniclcerbaclcer,  (5  Johns.  Rep.  327.^  The  court  merely 
MouHT  and  decided,  that  no  action  can  be  maintained  on  the  sale  of  lot- 
Waedsll     tery  tickets  of  another  state.     Nor  is  it  within  the  5th  section 

G.&R.WAiTXi  of  the  act  \o  prevent  horse-racing,  <Slc.  (25th  sess.  c.  4.  s.  5.)'f 
which  declares  all  contracts  made  "  for  or  on  account  of  any 
o  '  '  *  sum  or  sums  of  money,  or  other  thing  bet  or  staked,  depending 
on  any  such  race  or  races,  or  for,  or  on  account  of  any  gaming 
by  bet  or  chance  of  any  kind,  or  under  any  description  what- 
soever, to  be  void  in  law."  In  common  parlance,  the  insur- 
ance of  lottery  tickets  is  not  gaming. 

In  England,  various  statutes  have  been  passed  to  prevent 
gaming,  particularly  those  of  the  16  Car.  II.  c.  7.  and  9  Ann. 
c.  14.  (3  Bac.  Abr.  G anting y  B.  14  Vin.  Abr,  Gaming ,  B.) 
which  contaii^  words  equally  general  and  comprehensive  as 
any  of  our  statutes.  There  have  been  various  decisions  in 
England  since  these  statutes ;  and  it  has  been  held  that  a 
wager  concerning  the  manner  of  playing  was  not  within  the 
statute,  because  it  was  a  mere  collateral  matter,  which  hap- 
pened on  a  mere  chance,  and  did  not  depend  on  the  success 
of  the  game ;  for  had  other  wagers  been  intended,  mention 
would  have  been  made  of  them.  (Lw/trycAe,  487.)  In  Decosta 
V.  Jones,  {Cowp.  728.  734.)  Lord  Mansfield  said,  "that  indif- 
ferent wagers  upon  indifferent  matters  were  allowed,  in  so  far 
as  they  have  not  been  restrained  by  particular  acts  of  parlia- 
ment ;"  and  where  parliament  interposes,  "  it  implies,  that,  in 
cases  not  specially  prohibited,  parties  may  wager  or  insure  at 
pleasure." 

[♦437]  nn  Good  v.  EllioU  (3  Term  Rep.  693.)  Grose,  J.,  said, 

actions  for  wagers  had  been  innumerable,  and  that  what  was 
said  by  Lord  Mansfield,  in  Decosta  v.  Jones,  was  decisive ;  and 
he  held  the  argument,  that  they  were  void  as  gaming  contracts, 
and,  therefore,  against  sound  policy,  not  to  be  well  (bunded. 

These  decisions  show,  that  the  words  in  the  statute,  "  any 

gaming,"  &c.,  do  not  apply  to  wagers.   An  act  was  passed  the 

XIR.B.&S1.  7th  April,  1807,  (sess.  30.  c.  181. )t  to  restrain  the  insurance 

****    '  of  lottery  tickets.     If  the  acts  relative  to  gaming  extended  to 

the  insurance  of  tickets,  then  this  act  was  unnecessary.    Again, 

4i«.  A667.  in  February,  1809,  (sess.  32.  c.  36.)^  another  act  was  passed, 

***     *  extending  the  act  of  April,  1807,  to  the  insurance  of  tickets  in 

all  lotteries  whatsoever,  public  or  private,  foreign  or  domestic. 
These  acts,  being  passed  in  pari  materia,  should  be  taken  to- 
gether ;  and  it  is  to  be  implied  that,  in  the  sense  of  the  legisla- 
ture, it  was,  before  the  passing  of  those  acts,  lawful  to  insure 
lottery  tickets  ;  ibr  it  cannot  be  supposed  that  the  legislature 
would  be  so  unreasonable  as  to  make  laws  in  cases  already 
provided  for,  and  which  were  idle  and  useless. 

Woods,  and  T.  A,  Emmet,  contra.  If  the  defence  set  up  by 
the  defendants  is  legal,  they  have  a  right  to  it;  and  if  the  effect 
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of  it  wiU  be  to  destroy  the  business  and  occupation  of  the  de-  Albany, 

fendanls,  so  much  the  better  for  the  community.  vji^^^l^^lil^ 

We  shall  contend  that  this  contract  is  void  as  against  law,  mount  and 

and  public  morality.  Wardell 

1.  In  Hunt  V.  KiackerhacTcer^  (5  Johns,  Rep.  327.)  the  sale  g.&raVaite. 
of  tickets  in  lotteries  of  other  states  was  declared  to  be  a  public 
nuisance,  and  within  the  spirit  of  the  act  for  the  prevention  of 

private  lotteries.  Surely  this  insurance  can  stand  on  no  better 
fonndation  than  an  insurance  of  the  lottery  tickets  of  tnis  state. 
The  preamble  to  the  act  to  prevent  private  lotteries,  states 
that  **  private  lotteries  occasion  idleness  and  dissipation,  and 
have 'been  productive  *of  frauds  and  impositions."  Do  not  [*438J 
insurances  of  tickets  produce  the  same  mischiefs  ?  The  third 
section  of  the  act  declares,  that  if  any  person  shall  purchase 
any  ticket  in  such  lottery,  or  in  any  other  way  become  an  ad- 
venturer  therein,  he  shall  be  punished.  Does  not  a  person  who 
pays  a  premium,  or  bonus,  for  the  insurance  of  a  prize  in  a  lot- 
tery become  an  adventurer  in  such  lottery  ? 

Again,  the  5th  section  of  the  act  to  prevent  horse-racing, 
&c.,  declares  all  contracts,  &c.  on  account  of  any  gaming  by 
lot  or  chance  of  any  kind,  &c.  void.  Is  not  the  insurance  of 
iMtery  tickets  gaming  by  lot  or  chance  ?  In  Bunn  v.  Riker, 
Mr.  Justice  P'an  Ness  inclined  to  think  that  this  act  made  all 
wagers  illegal ;  though  the  court  gave  no  decided  opinion  on 
the  construction  of  the  act.  But,  admitting  that  a  wager  on 
a  contingent  event  is  not  gaming  within  the  meaning  of  that 
act.  yet  a  wager  depending  on  a  fortuitous  event  is  a  gaming 
by  lot  or  chance.  This  is  a  wager  policy  of  insurance,  on  a 
subject  which  has  been  declared  to  be  a  common  nuisance. 
The  Supreme  Court  of  Massachusetts  (2  Tyng*s  Rep.  1.  Amory 
V.  Gilman)  has  decided,  that  a  wager  policy  of  insurance  vtras 
illegal  and  void.  The  insurance  of  lottery  tickets  is  much 
more  deserving  of  condemnation  than  a  contract  founded  on 
an  innocent  commercial  adventure. 

2.  Suppose,  however,  that  this  species  of  insurance  is  not 
prohibited  by  statute,  it  does  not  follow  that  it  is  not  void,  as 
being  against  public  policy.  The  practice  of  insuring  lottery 
tickets  was  found  to  be  an  enormous  public  evil,  and,  on  ac- 
count of  its  immoral  and  pernicious  effect,  the  legislature 
passed  those  statutes.  Doubts  existed  in  the  minds  of  some, 
as  to  the  illegality  of  such  contracts,  and  the  legislature  very 
wisely  removed  such  doubts.  What  higher  evidence  can  exist 
of  this  practice  being  against  public  policy  than  this  legislative 
declaration  ?  Though  the  defendants  may  not  be  liable  to  the 
penalties  of  the  act  of  1807,  they  are  clearly  within  *the  spirit  [•430  ] 
and  policy  of  that  act.  If  insurances  in  the  public  and  estab- 
lished lotteries  of  the  state  were  illegal,  as  against  public  pol- 
icy, the  insurance  of  tickets  in  the  lotteries  of  other  states  must 

be  held  to  be  equally  a@inst  law  and  policy. 

3.  The  plaintiffs  cannot  be  entitled  to  a  return  of  premium 
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ALBANY,     in  this  case.    In  Van  Dyck  v.  Hewitt^  (1  East^  96.)  it  was  heU 

^^^^J^J^  that  the  premium  paid  on  an  illegal  insurance  could  not  be 

MouHT  and     recovered  back.    The  maxim  is,  that  where  both  parties  are 

Wasdkll     in  pari  delicto^  potior  est  conditio  possidentis.     The  same  prin- 

G.dE,R.WAiTs«  ciple  was  laid  down  in  Marck  and  another  y.  Abel^  (3  Bos,  fy 

Pull.  35.)  by  Lord  AhanJey,  in  the  common  jiJeas. 

Boy^  in  reply.  After  the  solemn  decisions  in  England^  and 
m  our  courts,  it  is  now  too  late  to  say  that  all  wafers  are  illegal 
and  Toid.  If,  then,  this  contract  is  not  of  itself  void  at  com- 
mon law,  is  it  a  contract  against  any  statute,  or  the  principles 
of  public  poKcy  ?■  The  act  of  1807  declares  it  shall  be  unlaw- 
ful to  insure;  thereby,  implicitly  declaring,  that  before  that 
time  it  was  lawful.  All  the  cases  in  the  English  courts,  deciding 
wagers  to  be  void,  as  against  public  pohcy^  related  either  to 
courts  of  justice,  the  public  aflairs  and  concerns  of  the  govern- 
ment, as  its  revenues^  or  public  elections,  &c.y  or  such  aar 
concerned  the  feelings  of  private  persons.  ( Cowp.  37.  2  Term 
Rep.  610.  1  Term  Rep.  56.)  The  statute  of  29  Geo.  III. 
c.  47.  was  passed  to  restrain  and  prohibit  the  insurance  of 
lottery  tickets.  In  Jacques  v.  Golightly^  (2  W.  Black.  1073.) 
the  court  held,  that  the  insurance  of  lottery  tickets  was  not 
criminal,  but  was  made  void  by  statute ;  and  that  the  premium 
paid  might,  therefore,  be  recovered  bick.  Suits  have  also 
been  sustained,  in  England,  to  recover  money  fairly  won  at 
play,  in  cases  not  precisely  within  the  statutes  against  gaming. 
(1  Esp.  Cas.  18.  235.  2  iSiTr.  1249.  2  Burr.  1078.)  All  our 
statutes  about  gaming,  6lc.  are  to  be  construed  together,  as 
[*440]  one *law,  (Boi^. 30.  Ilnst.d80.h.  Hard.M4.  I  Show.  108.) 
and  they  clearly  show  the  understanding  of  tlie  legislature, 
that  such  insurances  were  not*  in  themselves,  illegal. 

The  plaintiffs,  at  all  events,  are  entitled  to  recover  back  the 
premium.  (7  Term  Rep.  535.  2  Esp.  Rep.  629.  But  see 
1  East,  98.) 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  There 
are  two  questions  arising  upon  this  case.  1  •  Are  the  plaintifis 
entitled  to  recover  the  sums  insured  ?  2.  Are  they  entitled  to 
a  return  of  the  premium  ? 

1.  A  wnger  contract  is  void,  if  it  be  against  the  principles  of 
public  policy,  equally  as  if  it  contravened  a  positive  law.  This 
was  so  decided  in  the  case  of  Jon^s  v.  Randall^  {Cowp.  37.) 
And  the  contracts  in  question  appear  to  me  to  be  clearly  within 
the  mischief,  and  against  the  policy,  indicated  by  the  act  of 
the  7th  oi  April,  1B07,  made  to  restrain  the  insurance  of  lot- 
tery tickets.  Without  adverting  to  other  considerations  which 
were  urged  upon  the  argument,  this  objection  is  decisive. 
The  statute  declared  it  to  be  a  public  misdemeanor, ''  to  insure 
for  or  against  the  drawing  any  ticket,  or  to  receive  any  money 
in  consideration  of  any  agreement  to  repay  any  sum,  if  any 
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BUcU  ticket  should  prove  fortunate  or  unfortunate,  or  any  other     ALBANY, 

chance  or  event  relative  to  the  drawing  of  any  such  ticket,  in     ^^'  *^^^* 

any  lottery  authorized  by  law."     The  provisions  in  the  statute     mouht  and 

do  not  reach  this  case,  because  the  contract  related  to  tickets     Wakdbll 

in  a  foreign  lottery ;  but  the  act  of  the  17th  of  February^  1809,  g.&r.Waitk 

extended  the  penalties  and  provisions  of  the  act  of  18Q7,  to  all 

lotteries,  public  or  private,  foreign  as  well  as  domestic.     This 

last  statute  was  subsequent  to  the  making  of  th^  contracts 

before  us,  and  therefore  they  are  not  within  tha^  statqte.     Bijt 

can  we  say,  after  the  passing  of  the  first  act,  that  these  coa- 

tracts  were  not  against  public  policy  ?     If  it  was  a  crime  to 

make  such  a  contract  relative  to  ^a  ticket  in  a  lottery  authorized      [  *  441  j 

by  la w»  could  it  be  deemed  fit  and  politic  to  uphold  such  a 

contract  relative  to  a  ticket  in*  an  unauthorized  lotterv?     I 

think  not;  and  that,  though  the  penalties  of  the  act  of  1807 

do  not  apply  to  the  case,  so  as  to  render  the  defendants  indictar 

ble,  yet  the-policy  of  the  statute  clearly  applies,  and  ought  to, 

vacate  the  contract. 

2.  With  respect  to  the  return  of  premium,  the  English 
authorities  differ  widely.     They  are  in  direct  contradiction  to 
each  other,  and  there  does  not  appear  io  be  any  well  settled 
rule  on  the  subject.     We  are  certainly  at  liberty  to  follow  . 
those  decisions  of  which  our  judgment  most  approves.    The 
plaintiffs  here  committed  no  crime  in  making  the  contract. 
They  violated  no  statute,  nor  was  the  contract  malum  in  se. 
I  think,  therefore,  the  maxim  as  to  parties  in  pari  deKcto  does 
not  apply,  for  the  plaintiffs  were  not  in  delicto^     We  declare 
the  contract  void  on  principles  of  policy  derived  from  the 
statute;  but  it  would  be  unconscientious  for  the  defepdants  to 
retain  the  premium,  and  we  promote  justice  by  compelling . 
them  to  refund  it.    If  the  plaintiffs,  in  making  the  contract,  had  ^ 
shown  depravity  of  character,  by  the  imrnqrality  of  the  contraqt, 
or  disobedience  to  law,  by  an  attempt  to  evade  or  resist  it,  I 
should  then  have  been  inclined  to  deny  any  assistance  to  them . 
in  the  recovery  of  the  premium.     The  authorities  that  are  in. 
point  in  favor  of  the  return  of  premium  in  this  case,  aod  which . 
I  choose  to  follow,  are  Jacques  v.  Oolightly  (2  Black,  Rep. 
1078.)  and  Lacansade  v.  fVhite,  (7  Term  Rep.  ^35.) 

The  opinion  of  the  court,  accordingly,  is,  that  the  plaintiffs , 
are  entitled  to  the  return  of  premiumyand  no  more. 

Judgment  accordingly. 
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» 

ALBANY, 

s^^^i^^}^     *DuRKiN  and  Henderson  agaiitst  Cranston  and 
DuRKiR  ud  others. 

Hkndkesoh 

Ceanstoh  and  THIS  was  an  action  of  assumpsit  for  money  had  and  rereiieJ 
to  the  use  of  the  plaintiffs.  Tne  cau^e  was  tried  at  die  Aetr- 
A.teni  a^n  York  sittings,  in  April,  1810,  when  a  verdict  was  taken  for 
m^Lmthn,  en'  the  plaintiff  for  3,139  dollars  and  94  cents,  subject  to  the  opin- 
doned  toa^t  ion  of  the  court  on  the  following  case : — 
^oHt,  who  wSi  Chipmilly  Le  Lmre  8f  Co,,  of  Pcterslurgh,  Vtrginia,  on  the 
"<!•»*>"«* '»»  6th  o(  April,  1808,  drew  a  bill  of  exchange  on  James  i?.  Mil- 
mitte^ It  lo^E.  l^r  Sf  Co.  o{ Lonioft,  in  favor  of  the  plaintiffs,  for  £500  sterling, 
»  '^'T^'d**'  *^  ^^  ^^y^  sight.  The  plaintiffs  endorsed  and  sent  it  to  Jamet 
£om*X>!  to  JE.  McBride,  their  agent  at  New-'YorJc,  to  Le  disposed  of  there. 
The  drawee  re-  fhe  defendants  purchased  ihe  bill  of  McBride,  for  the  purpose 
thcTbuil'which  of  transmitting  moucy  to  Pigou,  Andrews  fy  Wilkes,  o{ London, 
was  r^ariy  ^o  settle  a  balance  which  they  owed  to  them,  being  about  the 
noD-^yment/^'  amount  of  the  bill.  The  bill  was  endorsed  by  McSride  to  the 
*"1i  uf '*j?*****^  defendants,  and  by  them  to  Pigou  fy  Co.,  who,  upon  receipt 
tbesety^wu  re-  thereof,  presented  it  for  acceptance,  which  was  refused.  The 
*hL"4iV*f  OcT*  '^*"  ^^  afterwards,  regularly  protested  for  non-payment,  and 
ber,  1808,  who  tho^r*^  of  exchange  returned  to  the  defendants  at  Netv^Tork, 
grave  immediate  undcr  protest  for  non-paymcnt;  on  the  4th  of  October,  1608. 
who  paid  toi>!  On  the  same  day,  the  defendants  gave  notice  of  the  protest  for 
ill*  i?u*^"*th^  non-payment  to  McBride,  who,  on  the  5th  of  October,  paid  to 
5th  of  October,  the  defendants  2,826  dollars  and  66  cents,  the  full  amount  of 
[  *  443  ]  the  bill,  and  of  the  20  per  cent,  damages.  *The  drawees  of  the 
wiihSOpercew/.  bill,  a  few  days  af\er  the  protest  for  non-payment,  and  long 
th^S^'ofAZ  before  payment  by  McBride,  to  wit,  on  the  20th  of  August, 
.ri«v  ^^^\^  1808,  paid  the  bill  on  the  second  of  exchange,  to  Pigou  fy  Co., 
lie  pmtMt,  the  ^^^^  ^^^  interest,  costs  of  protest,  and  all  other  charges  accru- 
(irawee  paid  the  ing  thercon.  This  payment  was  not  known  in  Neia-Toik, 
hT^Lf  *Sl  when  McBride  paid  the  bill  to  the  defendants,  nor  when  ihey 
*^**^*V°iL****  remitted  the  money ;  but  notice  of  the  payment  in  London 
o7cxchange  Tto  ^^^d  been  regularly  sent,  and  was  afterwards  received  by  the 
B.'m  London,  defendants.  On  the  day  the  defendants  received  payment 
TnowiTn^iVw-  from  McBride,  they  made  a  remittance  of  £939  10*.  Id.  ster- 
For*,  when  the  ling,  to  Pigou  if  Co.,  partly  to  pay  the  balance  for  which  the 
waaVaid^byC.*,  ^^^^  was  remitted,  and  partly  to  meet  new  debts,  which  it  was 
though  notice  expectod  would  shortly  become  due  from  them  to  Pigou  fy  Co., 
wMthp^toiH,  for  notes  of  Pigou  fy  Co.  which  the  defendants  had  to  collect, 

and  afterwards 

received.  On  the  day  on  which  C.  paid  to  D.  the  amoant  of  the  bill  and  damagvs,  D.  remitted  a  son 
to  E.  in  London,  to  pay  the  debt  for  which  the  bill  had  been  remitted,  and  for  another  sum  which  would 
shortly  be  due. 


In  an  action  for  money  had  and  received,  brou^t  by  A.  against  !>.,  to  recover  back  the  amount  paid  to 
the  Jlrgt  of  the  set  of  exebance  3  it  was  held,  thst  the  payment  after  protest,  to  E.,  the  endorsee 
der  of  the  second  of  the  set  of  exchanee,  was  good  and  valid ;  that  the  dishonor  of  the  bill 
waived  by  the  holder,  before  the  payment  to  P.  in  New- York ;  and  that  A.  was  entitled  to  recover  b«ck 


(a)  The  principles  upon  which  an  action  wfll  be  sustained  for  mopev  paid  by  ralslake.  ars  examined  at  larfs 
In  the  case  of  .tfomtt  v.  ffrigkl,  I  ffemUl,  355.    Bee  also  H'aiU  v.  LeggeU,  8  Ctwmt,  19ft.     ClaHt*  v.  JhOektr.  • 
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as  agents  of  Figou  ^  Co.,  and  which,  with  the  former  balance,     Albany, 
would  equal  or  exceed  the  sum  of  £939  IO5.  7df.    The  accounts     ^®*>-  ^^**- 
between  the  defendants  and  Figou  8f  Co,  had  been  balanced  ^dvkkui'voA 
by  the  defendants,  without  noticing  the  £500  paid  to  Figou  fy    Hmiiik»8o» 
Co,   on   the  bill;  and  Figou  fy  Co,  had  not  furnished  any  CRAirsTOKand 
accounts  taking  notice  of  the  bill.  oUien. 

Harrisy  for  the  plaintiffs.  The  money  was  paid  in  this  case, 
under  a  mistake  of  fact.  {Doug.  638.  1  Term  Rep,  285.) 
The  plaintiffs  did  not  know,  at  the  time,  that  the  bill  had  been 
paid  in  London^  and  had  that  fact  been  known  to  them,  they 
would  not  have  paid  the  money. 

^The  defendants  in  this  case  ^ere  not  the  agents  of  Figou, 
'  Andrews  8f  Wilkes.  They  remitted  the  bill  in  their  own  names, 
and  guarantied  its  payment.  It  was  remitted  in  payment  of  a 
debt.  In  Thompson  v.  Robertson  Sf  Browne  (4  Johns,  Rep,  27.) 
ir  was  decided,  that  the  holder,  or  person  to  whom  a  bill  is 
r'^mitted,  after  the  protest,  is  the  agent  of  the  remitter. 

*If  the  defendants  were  agents,  they  were  not  entitled  to       r*444l 
damages ;  ^nd  the  person  to  whom  a  bill  is  remitted  in  pay- 
ment of  a  debt  cannot  recover  damages  in  case  of  a  protest. 
(I  Johns.  Cos,  107.     1  Dallas,  26.     4  Dallas,  153.) 

If  a  suit  had  been  brought  against  the  present  plaintiff,  on 
the  return  of  the  Jirsi  of  the  exchange,  and  before  trial  infor- 
mation had  been  received  by  them  of  the  bill  having  been  paid 
in  London,  they  could  have  availed  themselves  of  this  payment, 
in  their  defence.     (4  Johns.  Rep.  144.) 

Damages  on  bills  of  exchange  are  given  in  lieu  of  reexchange, 
and  tlie  costs  and  charges.  In  the  present  case  there  was  no 
reexchange,  and  so  the  defendants  are  not  entitled  to  the  20 
per  cent,  damages. 

If  the  defendants  have  received  the  money  of  the  plaintiffs, 
and  had  the  use  ^f  it,  they  ought  to  pay  interest. 

CoJden  and  Hoffman,  contra.  No  doubt,  where  the  same 
debt  has  been  paid  twice,  under  a  mistake,  one  of  the  payments 
must  be  refunded.  But  the  question  is.  Which  was  the  rightful 
payment?  When  the  bill  was  returned  protested,  the  defend- 
ants had  an  absolute  and  vested  right  to  the  amount  of  the  bill, 
with  damages ;  and  they  were  not  bound  to  wait,  after  a  regular 
protest  for  non-payment,  to  see  whether  the  bill  might  not 
eventually  be  paid  in  England.  Such  a  doctrine  would  create 
the  greatest  uncertainty  and  inconvenience  in  commercial 
transactions.  The  plaintiffs  engaged  to  the  defendants  that 
the  bill  should  be  accepted,  and  paid  when  it  became  oayable. 
A  right  of  action  attached  against  the  plaintiffs,  when  the  bill 
was  protested  for  non-payment ;  and  the  right  of  the  defend- 
ants to  recover  of  the  plaintiffs  the  amount  of  the  bill  with 
damages,  became  absolute.  A  protest  of  the  first  of  the  set 
iras  a  protest  of  the  whole.    The  contact  of  the  plaintiffs  was 
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broken,  and  the  defendants  had  a  legal  and  perfect  right  to- 
the  damages.  Have  they,  by  themselves,  or  by  their  ^agents, 
done  any  act  to  waive  this  right  .'^  Pigou  fy  Co,  were  the 
agents  of  the  defendants  no  further  than  to  receive  the  money 
on  the  bill,  and  to  return  it  immediately,  if  protested.  After 
the  protest,  their  agency  was  at  an  end,  and  they  had  no 
authority,  after  the  first  of  the  set  had  been  returned  with  pro- 
test, to  make  an  arrangement  with  the  drawees,  so  as  to  affect 
or  destroy  the  rights  of  the  parties  under  the  protest.  On  a 
protest  for  non-acceptance,  the  holder  may  recover  the  amount 
of  the  bill  with  damages ;  and  suppose  they  have  been  paid  or 
recovered  on  a  protest  for  non-acceptance,  and  the  bill,  on 
arriving  at  maturity,  has  been  afterwards  paid,  can  the  endorser^ 
or  drawer  recover  back  the  damages  he  has  paid  ? 

Suppose  a  vessel  sunk  at  sea,  and  a  right  of  abandonment 
^vested  and  loss  paid,  and  the  vessel  afterwards  is  recovered, 
can  the  insurers  recover  back  the, money  paid  for  a  total  loss? 
It  18  said  that  the  defendants  have  sustained  no  damages ;  but 
their  credit  with  Pigou  fy  Co,  was  diminished  to  the  amount 
of  the  bill. 

We  admit  that  the  plaintiffs  have  a  right  to  recover  back 
the  money  they  have  paid  from  some  person,  but  not  from  the 
defendants.  If  the  drawees  had  funds  in  their  hands,  they  are 
answerable  for  not  accepting  the  bill.  If  the  drawers  had  no 
right  to  draw,  they  are  entitled  to  no  remedy.  If  Pigou  8f  Co. 
have  received  money  which  they  had  no  right  to  receive,  they 
are  answerable.  After  the  return  of  the  bill,  they  ceased  to  be 
the  agents  of  the  defendants,  and  acted  at  their  peril.  The 
defendants  have  not  been  in  fault.  They  had  a  legal  right  to 
the  money  when  they  received  it ;  and  the  rights  of  the  par- 
ties must  be  determined  as  they  stood  at  that  time. 

The  plaintiffs  cannot  be  entitled  to  interest^  for  the  defend- 
ants had  no  use  of  the  money,  having  remitted  it  immediately 
to  London. 

♦T.  A.  Emmeij  in  reply.    In  Thompson  v.  Robertson^  the  only 

Question  was,  who  was  entitled  to  the  20  per  cent,  damages. 
^almer  refused  to  take  the  bill  in  payment,  and  the  court  said 
that  he  was  a  mere  agent,  and  not  entitled  to  the  damages. 
The  bill  was  not  remitted  in  the  ordinary  course  of  commer- 
cial transactions.  The  point  decided  was,  that  as  between  the 
remitter  of  a  bill  to  pay  a  debt,  and  the  creditor  to  whom  it 
was  remitted,  the  latter  is  not  entitled  to  damages  in  case  of  a 
protest.   . 

Ah  endorser  is  a  conditional  security,  and  he  has  no  right 
of  action  on  the  bill  against  the  other  parties  until  he  has  paid 
it.  How  then  have  the  plaintiffs  broken  their  contract  ?  The 
engagement  of  an  endorser  is,  that  he  will  pay  the  money,  if 
the  drawee  does  not.  The  plaintiffs  endorsed  the  bill  to  the 
defendants,  by  whom  it  was  endorsed  and  remitted.  The  de> 
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fendants,  when  the  bill  was  dishonored,  were  not  called  on  to     Albany, 
pay,  and  so  they  had  no  right  to  call  on  the  plaintiffs.     The      ^^^-  ^^"• 
only  persons  who  could  call  on  the  defendants  were  the  en-  ^DoRKnTaud' 
dorsees  in  England,  and  before  applying  to  the  defendants,    Hskdsrmh 
they  actually  received  the  money  there.     Suppose  Pigou  fy  crah$to!i  and 
Co,  had  sued  the  defendants,  as  endorsers  on  the  bill,  could        otben 
they  not  have  pleaded  or  set  up  the  subsequent  payment? 
The  bill  was,  in  fact,  paid  in  London,  before  the  money  was 
paid  here.     There  was  no  liability,  therefore,  on  the  part  of 
the  defendants  as  endorsers,  to  pay  the  bill,  when  tliey  called 
on  the  plaintiffs  and  received  the  money.     A  payment  of  one 
of  a  set  is  a  payment  of  the  whole.     If  the  principal  and  all 
charges  and  expenses  were  paid  in  London,  on  what  ground 
can  the  20  per  cent,  damages  be  claimed  here  ?     Pigou  fy  Co, 
were  *not  agents  of  the  defendants.     They  held  the  bill  in  their 
own  right,  as  endorsees.     They  returned  the^r^^,  but  retained 
the  second  of  exchange.     They  had  a  right,  as  holders  of  the 
second  bill,  to  receive  the  money  of  the  drawees.     The  pay- 
ment to  them  was  a  valid  one.  .  And  the  money  having  been 
paid  by  the  drawees,  the  responsibility  of  *every  other  party  on        [  ♦  447  ] 
the  bill  was  discharged,  and  at  an  end.     The  plaintiffs  cannot 
recover  the  money  of  P^ou  fy  Co.,  for  they  had  a  right  to  re- 
ceive it.     If  the  payment  in  London  was  rightful,  every  sub- 
sequent  payment  was  wrongful.     That  payment  is  rightful 
wmch  is  paid  to  the  person  who  has  a  right  to  receive  the 
money,  and  the  power  to  enforce  its  payment  in  a  court  of 
justice.     Pigou  fy  Co.  had  this  right  and  this  power,  and  the 
payment  to  them  was,  therefore,  rightfully  made. 

It  is  said,  that  the  rights  of  the  defendants  were  vested  and 
fixed  by  the  protest.  Admitting  this  to  be  so,  yet  if  payment 
b  made  before  an  action  is  brought,  it  divests  the  right  of 
action. 

If  the  duty  of  Pigou  Sf  Co.  was  merely  to  receive  the  money, 
or  return  the  bill,  why  did  they  not  return  the  whole  set  i 
If  they  are  to  be  deemed  agents  of  the  defendants,  it  is  a 
case  where  both  the  principal  and  agent  are  entitled  to 
receive ;  and  if  the  payment  is  first  made  to  the  agent,  it  will 
defeat  a  subsequent  payment  to  the  principal.  Commercial 
agents  residing  abroad  are,  in  regard  to  persons  residing 
here,  considered  as  principals.  The  plaintiffs  are  not  bound 
to  look  to  persons  beyond  the  jurisdiction  of  the  state. 

The  plaintiffs  were  not  bound  to  inquire  or  know  in  what 
character  the  defendants  purchased  and  remitted  the  bill. 
The  questions  between  remitters  and  the  persons  to  whom 
bills  are  remitted,  or  between  principals  and  agents,  arise  only 
between  the  immediate  parties,  and  not  between  them  and 
third  persons. 

Per  Curiam,     When  notice  was  given  to  McBride  of  the 

non-payment  of  the   bill,  it  had  already  been  paid  by  the 

Vol.  VII.  42  329 
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drawees  to  Pigou  fy  Co,  All  the  three  of  the  set  of  exchange 
formed  but  one  bill,  and  a  payment  to  the  liolder  is  good, 
whichever  of  the  set  he  may  happen  to  have  in  his  possession. 
This  must  be  considered  as  a  valid  payment  by  the  drawees, 
although  it  was  after  protest  for  *non-payment,  because  Pigou 
fy  Co.  were  holders  of  the  bill  as  general  endorsees,  and  the 
legal  title  was  in  them.  Miller  fy  Co.  had  a  right  to  consider 
them  as  owners  of  the  bill,  and  as  owners  they  could  waive 
the  default  and  accept  the  payment.  They  did  not  huid  the 
bill  under  any  special  or  limited  endorsement.  The  notice  to 
McBride,  and  the  subsequent  payment  by  him,  were  conse- 
quently founded  in  mistake.  It  was  done  upon  the  assump- 
tion of  a  fact  which  did  not  then  exist.  The  bill  was  not  dis- 
honored when  the  payment  was  made  by  Mi'Bride,  as  that 
dishonor  had  been  duly  waived  by  the  party  competenl  to 
waive  it.  A  drawee,  as  well  as  a  third  person,  after  he  has 
suffered  a  bill  to  be  protested  for  non  payment,  may  pay  it 
tupra  protest.  {Chiity  on  Bills,  163.)  This  case  then  resolves 
itself  into  the  ordinary  case  of  money  paid  by  mistake  of  the 
fact,  and  the  plaintiffs  are  entitled  to  recover  back  the  whole 
sum  paid,  with  the  20  per  cent,  inclusive,  and  interest ;  and 
judgment  must,  therefore,  be  entered  upon  the  verdict  as  it 
stands. 


Van  Ness,  J.,  dissented.  He  thought  that  after  the  bill  had 
been  protested  for  non-acceptance  and  non-payment,  and  sent 
back  by  the  holder  in  London  to  the  defendants  here,  the 
drawees  paid  the  money  to  the  holders  in  London,  at  their 
peril.  That  the  different  bills  of  the  set  made  but  one  bill  of 
exchange  ;  and  when  one  of  the  set  was  received  by  the  de- 
fendants here  with  the  protest  for  non-payment,  their  right  to 
receive  the  money  from  the  drawers  or  the  endorsers,  the  pres- 
ent plaintiffs,  was  complete ;  and  the  money  having  been 
rightfully  received,  could  not  be  recovered  back  by  tlic 
plaintiffs. 

.Judgment  for  the  plaintif!s. 


[  *449]      *MuMFORD  against  The  Phcenix  Insurance  Company. 

THIS  was  an  action  on  a  policy  of  in?urance,  on  goods  on 
board  of  the  ship  Victory,  from  New-York  to  Cherbourg,  in 
France. 

The  cause  was  tried  at  the  New-Tork  sittings,  in  June, 
1810,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  case,  with  li!  erty  to 
either  pvfty  to  turn  the  same  into  a  special  verdict.  The  pol- 
icy contained  the  uisual  printed  clause,  "  waYranted  free  from 
seizure  for  or  on  account  of  any  illicit  or  prohibited  trade.'' 
330 
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The  Victary  sailed  from  New-TorJc  the  beginning  ofAugvsty  ALBANY, 
1807,  with  a  cargo  on  board.  The  goods  insured  consisted  ^^'  ^®**- 
of  225  barrels  of  potashes,  and  30  tons  of  fustic,  which  were  '^'mvmtokd^ 
admitted  to  be  American  property,  belonging  to  the  plaintiff,  ^^  ,▼•_ 
and  of  which  he  was  the  importer.  On  the  30th  of  Augusty 
1807,  while  on  her  voyage,  the  Victory  met  with  an  English  with  an  Js:iw-fi*A 
gun  brig,  which  compelled  her  to  go  to  Plymouth^  her  papers  ^SJS^'fiSdto^ 
being  taken  by  the  master  of  the  gun  brig.  She  arrived  in  the  »n*^  the  outer 
outer  road  of  Plymouth  on  the  same  day,  and  after  being  de-  l^otah,^^  ^n 
tained  six  hours,  her  papers  were  returned,  and  she  was  per-  ^^^  ^»  detain- 
mitted  to  proceed  on  her  voyage.  During  this  detention,  MditeniSfeJ- 
neither  the  master  nor  any  of  the  crew  went  on  shore,  and  the  ^  to  proceed, 
ship's  papers  were  returned  without  any  endorsement.  The  b^ion'l^n/*"^ 
Victory  arrived  in  the  Cherbourg  roads,  on  the  1st  of  Septem-  the  vess3  went 
6er,  1807,  and  after  the  usual  examinations  of  the  officers  of  ulo'iimc  «r'j»f 
the  customs  and  of  the  government,  she  was  conducted  by  the  detenUon.  The 
pilot  to  the  town  of  Cherbourg,  where  she  arrived  the  3d  of  TO^anived*^"! 
September.  The  next  day  the  master  made  a  report  of  the  t^h^rbaurg,  and 
ship  and  cargo,  in  the  usual  manner,  but  not  receiving  any  ^'^^J^der'Tbo 
permit  to  land  the  cargo,  he  remained,  without  breaking  bulk,  -^«"'*«  decree, 
♦until  the  7th  or  8th  of  September.  On  the  4th  of  September^  [  *  450 1 
the  master  and  two  seamen  made  a  report  and  entry  of  the  ^*^2e^2i*^ 
ship  at  the  custom-house,  ancT  the  following  declaration,  which  ground  that  the 
was  entered  in  the  custom-house  register  :  "  That  the  Victory  e^j^-"4tj^„  ^' 
was  carried  by  an  English  man  of  war  brig  into  the  outer  road  one  of  the  offi- 
of  Plymouth^  where  she  anchored  for  the  space  of  six  hours,  ^^"  ^^^^^' 
after  which  time  she  was  permitted  to  prosecute  her  voyage."  fiUe  deciara- 
The  master  also  made  his  protest,  in  which  he  stated  that  his  P^J^  ?^  ^ 

.  .  ,      ,  ,  "^     I      I  1  .III'       "*d  not  been  m 

ship  was  leaky,  and  requested  that  the  cargo  might  be  dis-  England,  jt 
charged,  as  he  feared  it  was  damaged.  On  the  7th  of  Sep*  JJ^  ^»  'J*| 
tember,  the  consignees  of  the  plaintiff  (the  ship  and  residue  of  a  loss  arising 
the  cargo  being  put  under  sequestration)  made  the  requisite  ^^J*™  "^hibltS 
declarations,  entries  and  bonds  at  the  custom-house,  for  the  trade ;  but  on- 
purpose  of  landing  the  goods ;  but  the  cu8t<wn-house  officer  perii**®oP?f^ 
refused  a  permit  to  land  them,  unless  the  consignees  should  rests  and  de* 
give  their  obligation  and  declaration  that  the  same  should  re-  l*:"*rr"*J     ®f 

^     .       .  o         .  1  .    I        I  I.      ^'         princos  i"    and 

mam  in  sequestration,  at  the  custom-house,  which  obligation  thaii!oinsuren 
and  declaration  was  accordingly  given,  before  obtaining  any  ^'*^''*^  ''*^'*-  <*' 
permit  to  land.  After  obtaining  such  permit,  {he  potashes  and 
fustic  were  landed,  under  the  inspection  of  the  custom-house 
« officers,  and  placed  in  the  warehouses  designated  by  govern- 
ment, where  they  were  Itept  under  the  keys  of  the  custom- 
house, in  the  possession  of  its  officers.  The  consignees  had 
not  the  possession  or  disposal  of  the  goods,  at  any  time,  nor.  any 
u-ontrol  over  them ;  but  from  the  time  of  their  landing  until 

(a)  To  constitute  a  breach  of  warranty  *'  fusrainst  seizure  or  detention  on  account  of 
illicit  or  prohibited  trade,  there  must  be  an  illicit  or  prohibited  trade  in  fact  existinj^.  A 
condemnation  under  pretext  of  such  a  trade  is  not  enou^.  Johfuton  v.  Ludiow,  2 
Johns.  C.  481.  S.  C.  1  Caine$,  C.  E.  xxix.  Graham,  v.  Petmsytrania  Int,  Co.  8  Wash. 
C.  C.  R.  113.  And  see  further  as  to  this  clause,  Church  v.  Huhhart,  3  Cranch.  1S7. 
Smith  V.  Deiaware  Im.  Co.  3  Wash.  C.  C.  R.  127.  Ocean  Ins.  Co.  v.  Francis jl  Wen- 
ddl,  64.    GraeU  v.  New-York  Ins,  Co.  13  Johns.  R.  161. 
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they  were  condemned  and  sold,  they  remained  se<]Cie8tefed, 
and  under  the  keys  of  the  custom-house.  The  goods  were  not 
put  under  the  custom-house  keys  by  the  consignees,  for  the 
purpose  of  enjoying  the  privilege  of  entrepdtj  or  any  other 
facilities  to  the  consignees ;  and  tiie  goods  were  free  from  duty, 
on  importation  into  France.  A  gatad  was  placed  on  the  ^liip, 
on  the  7th  of  September,  before  the  goods  were  landed,  oiid 
after  certain  examinations  and  proceedings,  the  ship  and  cargo 
were,  on  the  next  day,  declared  to  *be  liable  to  seizure, .  and 
ordered  to  remain  under  sequestration,  until  superior  orders 
were  received  ;  and  the  necessary  precautions  were  taken,  on 
the  part  of  the  government,  to  secure  the  vessel  and  the  cargoi^ 
including  the  goods  insured,  which  were  afterwards  ccn« 
demned  by  the -French  council  of  prizes. 

The  prods  verbal,  on  which  the  decree  of  condemnation 
purported  to  be  grounded,  stated,  that  the  director  of  the 
customs  at  Cherbowrg  having,  on  the  7lh  of  September,  1807, 
received  a  letter  from  the  director-general  of  the  customs, 
dated  the  4th  of  September,  informing  that  the  emperor  had 
decided,  that  the  7th  and  6th  articles  of  the  decree  of  the  Slst 
of  November,  1806,  called  the  Berlin  decree,  should   have  a 
full  nnd  entire  execution,  and  that  no  vessel  which  should  have 
touched  in  England,  or  should  have  been  carried  thither,  rhould 
be  admitted ;  and  that  the  said  director  of  the  customs,  having 
received  information  from  one  of  the  chief  officers  of  the  cus- 
toms, informing  him  that  it  -appeared,  by  the  declaration  of  the 
captain  of  the  Victory,  and  two  of  the  crew,  made  at  the  cus* 
tom-house,  that  the  ship  had  touched  in  England,  the  director 
went  to  the  principal  commissary  of  marine,  and  having  learned 
that  in  contempt  of  the  M,  7th   and  6th  articles  of  the  said 
decree,  which  were  made  known  to*  the  captain,  in  hi&own 
language,  by  one  of  the  officers  of  the  frigate  Stationaire,  the 
captain  had  declared  that  he  did  not  come  direct  from  England^ 
nor  from  the  English  colonies,  and  had  not  been  there  since 
the- 521st  November,  1806,  directed  a  guard,  on  the  7th  of  Stp^ 
tetnber,  to  be  placed  on  the  Victory,  which  was  accordin|Hy 
done.     That  on  the  8th  of  September,  an  examination  was  had 
on  board  of  the  Victory,  by  the  proper  officers  of  the  govern- 
ment ;  and  it  was  found  by  the  ship's  log-book,  that  she  an-^ 
chored  in  the  outer  road  of  Plymouth,  on  the  SOth  of  Augvst^ 
1807,  where  she  was  carried  by  an  English  brig ;  that  the  cap* 
tain  had  been  on  shore,  and  that  the  ship  had  left  the  *road  of 
Plymouth  on  the  3 1st  of  Avgust,  and  pursued  her  destination 
to  Cherbourg;  that  during  the  examination  of  the.  log-book,  the 
captun  of  the  Victory  went  on  deck  and  took  from  his  pocket- 
book  a  paper,  which  he  tore  in  pieces;  that  the  pieces  being 
put  together,  the  paper  was  found  to  be  a  certificate  of  tlie 
American  consul  at  Plymouth,  purporting  that  the  ship  had 
been  carried  by  an  English  armed  brig  into  that  port,  and  re- 
leased to  continue  her  voyage ;  that  the  master,  mate,  and  one 
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of  the  mariners  were  interrogated  anew,  and  made  the  declara- 
tion which  they  had  made  at  the  custom-bouse.  That  the 
master,  being  asked  why  he  made  a  false  declaration  to  the 
commandant  of  the  frigate  Siattonuire^  in  affirming  that  he 
had  not  touched  in  England^  he  answered,  that  he  did  not 
understand  the  question.  That  on  being  asked  why  he  pri- 
vately tore  the  certificate  of  the  American  consul,  he  answered, 
that  he  was  astonished  at  the  questions  put  to  him,  and  was 
afraid  lest  it  might  injure  him ;  that  he  was  then  informed  that 
the  ship  and  cargo^were  subject  to  seizure,  in  conformity  to 
the  7th  and  8th  articles  of  the  decree  of  the  21st  November^ 
1806,  for  the  single  fact  of  his  false  declaration;  but  as  to  the 
cargo,  part  of  which  was  already  discharged  and  under  the 
control  of  the  custom-house,  things  should  remain  in  the  state 
they  were,  until  superior  orders  should  be  received  ;  and  neces- 
sary measures  were  taken,  on  the  part  of  the  government,  to 
secure  the  ship  and  cargo. 

The  procis  verbal  was  sent  to  the  counsellor  of  state,  and  on 
the  20th  of  September,  1807,  his  letter  was  received,  stating 
that  there  was  a  good  cause  of  seizure  of  the  ship  and  cargo, 
as  English  property,  on  the  ground  of  a  contravention  of  the 
8th  article  of  the  Berlin  decree. 

The  procis  verbal,  and  other  acts  and  documents,  were  trans- 
mitted to  the  council  of  prizes,  who  pronounced  a  decree,  de- 
claring the  seizure  of  the  ship  and  cargo,  including  "^what  was 
landed  and  under  the  custom-house  keys,  to  be  good  and  law- 
ful, under  the  8th  article  of  the  decree  of  the  21st  Navernber, 
1806,  and  confiscating  the  ship  and  cargo  for  the  benefit  of 
the  government,  to  be  disposed  of  pursuant  to  that  decree. 
The  reasons  set  forth  in  the  decree  were,  that  the  captain,  on 
the  2d  of  September,  1807,  affirmed,  that  he  had  not  been  in 
England,  when,  by  his  log-book  and  his  own  declaration,  it 
appeared  that  he  had  been  in  England;  that  none  of  the  ex- 
cuses for  the  false  declaration,  onered  by  the  captain,  as  that 
be  was  intoxicated  at  the  time,  or  did  not  understand  the  lan- 
guage of  the  writing  he  signed,  which  was  in  Frendi  and  Eng" 
Ush,  could  be  admitted. 

The  captain  of  the  Victory  was  examined  as  a  witness  at  the 
ttial.  He  testified  that  none  of  the  crew  left  the  Victory  while 
in  the  road  of  Plymouth,  that  he  was  ordered  on  board  of  the 
English  gun  brig,  but  never  went  ashore,  nor  was  any  thing 
taken  on  board,  except  the  certificate  of  the  American  consul. 
On  his  arrival  at  the  Cherbourg  roads,  where  he  came  to  an- 
chor, a  boat  from  the  custom-house,  ^and  one  belonging  to  the 
|K>lice,  came  on  board,  by  whom  he  was  examined,  and  to 
whom  he  communicated  fully  the  circumstance  of  his  having 
been  compelled  to  go  into  the  road  of  Plymouth;  that  the 
<^cers  of  the  boats  examined  the  ship's  papers  and  log-book. 
The  pilot  then  directed  him  to  go  on  board  the  frigate  StO' 
tionaire,  before  he  could  go  up  to  the  town,  and  he  accordingly 
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fvent  on  board  the  frigate,  where  a  conversat'on  took  place 
between  him  and  the  commander ;  but  as  he  was  ignorant  of 
the  French  language,  and  there  was  no  interpreter  present,  he 
understood  very  little  of  what  was  said.  That  he  heard  no 
question  as  to  having  been  in  England^  or  having  been  visited 
by  the  British  ;  that  he  signed  a  paper  .written  in  the  French 
language,  on  board  of  the  Jirigate,  which  was  not  translated  or 
explained  to  him  ;  but  was  represented  to  be  a  paper  which  it 
was  necessary  for  him  to  sign,  *before  the  ship  could  be  per- 
mitted to  go  up  to  the  town  ;  that  the  fhip's  papers  and  log- 
book were  taken  from  him  by  the  French  officer,  and  were  not 
returned  to  him  again  ;  that  no  paper  or  decree  in  French  and 
English  was  shown  to  him,  and  that  he  signed^  no  declaration 
nor  made  any  acknowledgment  that  he  had  been  on  shore  in 
England ;  that  he  did  not  tear  the  certificate  of  the  American 
consul,  but  standing  on  deck,  while  the  officers  were  examin- 
ing the  log-book,  he  had  occasion  to  take  some  money  out  of 
his  pocket,  and  took  out,  at  the  same  time,  the  certificate, 
which  he  had  carried  in  his  pocket,  as  a  paper  of  no  impor- 
tance, and  which  was  much  worn,  and  on  being  asked  by  the 
officer  what  it  was,  he  said  it  was  a  paper  of  no  consequence, 
but  the  officer  appearing  desirous  to  have  it,  he  gave  it  to  the 
broker ;  and  that  he  made  no  such  answers  as  are  stated  in  the 
proces  verbal, 

A  deposition  of  a  witness  taken  in  Cherbourg,  under  a  com- 
mission, was  read  in  evidence,  which  stated  that  the  captain 
of  the  Victory  signed  a  paper  on  board  of  the  Statimiaire,  or 
guard-ship,  in  the  road  of  Cherbourg,  declaring  that  the  Vic- 
tory did  not  come  directly  from  England  or  an  English  colony; 
that  the  paper  was  in  the  French  language,  and  was  signc  d  by 
the  captain  without  any  previous  interpretation  ;  and  the  c  flicer 
of  the  guard-ship  observed,  that  it  was  a  formality  merely  to 
announce  the  arrival  of  the  Victory,  and  the  nature  of  her 
cargo  ^  that  if  the  usual  interrogatories  had  been  put,  and 
properly  interpreted  to  the  captain  of  the  Victory,  the  witness 
believed  the  captain  would  have  mentioned  his  having  been 
compelled  to  go  to  Plymouth,  and  that  on  such  information  he 
would  have  been  ordered,  according  to  the  instructions  of  the 
government,  at  that  time,  to  return  to  sea ;  but  that  the  Victory^ 
not  having  been  ordered  to  sea,  in  consequence  of  the  mis- 
understanding which  took  place  on  board  the  guard-ship,  and 
having  once  entered  the  port  of  Cherbourg,  became  liable  to 
be  confiscated,  *under  the  decree  of  the  21st  of  November,  1806, 
and  that  no  means  used  by  the  captain,  consignee,  or  any  per- 
son, could  save  her  or  her  cargo ;  that  the  potashes  and  fustic 
were  at  no  time  at  the  disposal  of  the  consignees,  but  the 
Reizure  was  commenced  before  the  landing  of  the  goods,  and 
never  removed ;  the  goods  having  been  permitted  to  be  landed 
only  on  giving  security  to  the  custom-house,  to'  have  them 
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fi^rthcoming,  or  to  pay  the  value  thereof,  and  to  submit  to  the 
decision  of  the  government  respecting  them. 

Soon  after  the  sentence  of  condemnation,  the  potashes  and 
fustic  were  sold  at  public  auction,  under  the  direction  of  the 
officers  of  the  government,  and  the  proceeds  thereof  were  re- 
ceived and  kept  by^the  government  or  its  agents. 

5.  Jonesy  jun.,  for  the  plaintiff.  The  plaintiff,  having  proved 
his  interest,  that  the  property  was  American^  and  that  it  was 
seized  before  it  was  landed,  and  afterwards  condemned,  is,  on 
general  principles,  entitled  to  recover.  Is  there  any  thing  in 
the  reasons  assigned  by  the  French  court  for  the  condemna- 
tion, which  can  defeat  or  prevent  his  recovery  ? 

The  consular  certificate  alleged  to  have  been  destroyed  was 
a  paper  of  no  consequence.  It  is  imf>ossible  that  the  captain 
would  have  intended  any  thing  improper  in  regard  to  that 
paper,  or  have  supposed  that  it  could  affect  him.  His  account 
of  it  is  natural,  and  undoubtedly  true.  He  positively  denies 
the  entry  in  the  log-book,  as  stated  in  the  proces  verbal;  his 
papers  having  been  taken  from  him  and  detained,  he  had  no 
means  of  explanation,  and  we  must  rely  on  his  deposition.  Can 
It,  for  a  moment,  be  believed,  that  the  master  could  have  under- 
stood the  purport  of  the  declaration  signed  by  him,  that  he  had 
not  been  in  England  1  But  admitting  that  he  knowingly  signed 
it,  and  that  it  was  false,  is  it  such  a  false  declaration,  as  by  the^ 
law  of  ^nations  would  be  a  cause  of  condemnation  ?  If  it  is 
not  a  sufficient  cause  of  condemnation,  ukider  the  law  of  na- 
tions, neither  can  it  be  under  the  Berlin  decree.  It  is  not 
requisite  to  inquire  whether  this  decree  is  a  municipal  regula- 
tion or  not.  Admitting  that  France  had  a  right  to  prohibit 
neutral  vessels  which  had  touched  in  Englnnd^  or  been  boarded 
by  English  cruisers,  from  entering  her  ports ;  yet  she  could 
have  a  right  only  to  turn  away  such  vessels  from  her  ports,  not 
to  seize  and  condemn  them  for  that  cause.  Such  a  seizure 
and  condemnation  would  be  a  flagrant  act  of  hostility.  In 
Mayne  v.  Walter^  {Parlc^  263.  474.)  where  a  ship  was  warrant- 
ed Portuguese,  and  was  condemned  by  the  French  court  be- 
cause she  had  an  English  supercargo  on  board.  Lord  Mansfield 
said,  it  was  an  arbitrary,  oppressive  regulation,  contrary  to  the 
law  of  nations,  and  the  insured  were  entitled  to  recover.  After 
being  released  by  the  British  cruiser,  the  master  could  not 
avoid  proceeding  to  his  port  of  destination;  for,  according  to  the 
decision  in  Craig  v.  The  United  Insurance  Company^  (6  Johns, 
Rep.  ^26.)  the  fear  of  seizpre  under  the  Berlin  decree  would 
not  have  justified  an  abandonment  of  the  voyage.  Besides, 
the  master  had  every  reason  to  believe,  from  the  declaration 
of  the  American  minister  at  Paris,  that  the  Terlin  decree 
would  not  be  enforced  against  American  vessels.  The  vessel 
was,  in  fact,  permitted  to  enter  Cherbourg,  The  subsequent 
seizure  and  condemnation  was  arbitrary  and  unjust,  and  with 
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out  any  fault  of  the  master.     Again,  if  the  master  did  know« 
ingly  make  afahe  declaration^  it  was  barratry;  being  a  fraud- 
ulent act  done  to  the  injury  of  the  owners.     (2  Stra.  1173 
6  Tenn  Rep.  379.     8  East,  126.     ParJcy  114.  124.) 

T.  A.  Immety  contra.  The.  point  as  to  barratry  must  be 
dismissed  ;  for  there  is  no  count  in  the  declaration  for  barratry. 
The  opinion  of  Lord  Ellenboroughy  in  Earh  v.  Rowcrofty  sub- 
verts all  distinction  between  barratry  and  the  faults  of  the  mas- 
.ter.  It  is  an  essential  ingredient  *in  an  act  of  barratry^  that 
it  is  done  by  the  master  for  his  own  benefit.     (^Park^  111.) 

[Jo7ies.  It  was  agreed  by  tfie  attorneys,  that  any  special 
counts  which  the  plaintiflf  thought  necessary,  should  be  added 
to  the  declaration.] 

The  act  of  the  master  was  either  a  violation  of  the  law  of 
nations,  or  of  a  municipal  regulation  of  the  government  of 
France,  This  is  not  barratry.  It  does  not  appear  that  the 
conduct  was  er  maleficiOf  or  for  his  own  benefit. 

I  contend  that  the  goods  were  safely,  landed,  within  the 
terms  of  the  policy.  The  vessel  arrived  at  her  port  of  destina- 
tion. The  consignees  came  forward  and  petitioned  to  have 
the  cargo  landed ;  and  it  was  landed  in  consequence  of  their 
request.  Notwithstanding  the  provisional  seizure,  the  goods 
were  not,  in  fact,  sequestered,  until  a  fortnight  after  they  had 
been  landed  at  the  request  of  the  consignees.  The  words  in 
the  policy,  "  until  the  said  goods  shall  be  safely  landed,"  could 
never  be  intended  to  apply  to  the  goods,  after  they  had  once 
touched  the  land.  Suppose  they  had  been  consumed  by  fire, 
six  months  after  they  had  been  put  into  the  custom-house 
stores,  would  the  insurers  have  been  liable  ?  Are  they  to 
continue  answerable  for  an  indefinite  time  ?  Is  sea  risk  to  be 
converted  into  land  risk?  The  consignees  having  exercised 
acts  of  ownership,  and  procured  the  landing  of  the  goods,  the 
policy  was  at  an  end,  and  the  defendants  discharged. 

Again,  here  was  a  seizure  and  condemnation  for  an  illicit 
and  prohibited  trade.  It  is  true  that  the  Milan  and  Aranpiez 
decrees  were  hostile  and  belligerent.  But  France  did  not 
commence  her  system  by  an  open  hostile  act.  The  Berlin 
decree  is  not  of  that  character.  *The  7th  article  merely 
declares  that  "  no  vessel  coming  directly  from  England  or  her 
colonies,  or  having  been  there  since  the  publication  of  the 
decree,' should  be  admitted  into  any  port."  And  the  8th  article 
declares,  "  that  every  vessel  that,  by  a  false  declaration,  con- 
travenes the  7th  article,  shall  be  seized,  and  the  ship  and  cargo 
confiscated,  as  if  English  propert) ."  It  is  not  liable  to  confis- 
cation as  English  property,  but  as  if  it  were  English  property. 

It  may  be  said,  that  as  the  council  of  prizes  adjudicated  upon 
this  seizure,  it  was  hostile ;  but  as  the  decree  gives  jurisdiction 
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to  ihal  court,  as  if  it  were  English  property,  tbey  were  bound 
to  decide  on  the  case.  This  decree  is  a  mere  municipal 
regulation.  It  does  not  affect  the  flag  or  neutrality  of  other 
nations.  It  does  not  extend  to  the  high  seas.  It  merely  affects 
vessels  coming  iqto  the  ports  of  France.  It  is,  therefore,  a 
mere  prohibition  to  trade,  and  is  distinguisliable  from  the  Milan 
and  Aranjatz^decioQ^.  The  sentence  of  the  court  declares 
the  seizure  good  and  lawful  under  the  decree,  but  does  not 
contain  the  word  prize ^  or  any  language  indicating  a  hostile 
seizure.  The  case  of  Johnston  ^  Weir  v.  LMtllow  (2  Johns, 
Ca9,  481.)  will,  probably,  be  cited  to  show  that  to  constitute  a 
breach  of  the  warranty,  there  must  be  an  illicit  and  prohibited 
trade,  in  fact ;  and  that  it  is  not  sufficient  to  show  a  condem- 
nation, under  pretext  of  an  illicit  trade.  I  admit  that  this 
decision  is  confirmed  by  the  case  of  Graham  v.  TJie  Pennsyl- 
vania Insurance  Company^  in  the  Circuit  Court  of  the  United 
Stales  for  the  district  of  Pennsylvania.  (Condy^s  ed.  of  Mar- 
shally  346.  eu  347.  in  note.)  But  the  words,  "  for  or  on  account 
of^^  must  mean  something  more  than  a  seizure  for  an  illicit 
trade,  in  fact.  From  the  evidence  in  the  case,  it  must  be  taken 
as  a  £sict,  that  the  captain  did  make  a  false  declaration,  in  con 
sequence  of  which  the  trading  at  Cherbourg  became  illicit. 
The  fact  having  happened,  by  which  the  trade  under  the  Berlin 
decree  became  illicit,  and  so  declared  by  the  council  of  prizes, 
*will  this  court  say  there  was  no  illicit  trade?  The  facts, 
according  to  the  proces  verbal^  were  proved  by  four  witnesses ; 
and  are  they  now  to  be  contradicted  or  explained  by  the  testi- 
mony of  the  captain  ?  If,  then,  this  was  a  prohibited  trade,  and 
the  seizure  was  for  that  cause,  the  defendants  are  discharged. 

Hoffman^  in  reply.  The  goods  were  never  safely  landed. 
When  the  captaiA.went  to  the  custom-house  to  make  his  entry, 
he  declared  truly  that  he  had  been  carried  into  Plymouth ;  and 
in  consequence  of  this  declaration,  there  wtis  vl  provisional  seizure 
of  the  vessel  and  cargo.  The  case  states,  that  at  no  time  were 
the  goods  under  the  dominion  of  the  consignees. 

Whether  the  captain  did  make  a  false  declaration,  or  not,  is 
open  to  examination  here ;  and  the  fact  is  positively  denied  by 
him.  His  deposition  fully  explains  the  transaction,  and  shows, 
most  satisfactorily,  that  he  never  made  such  a  declaration. 
But  even  admitting  that  he  did  make  a  false  declaration  on 
board  of  the  guard-ship,  he  did  not  falsify  the  warranty  of  neu- 
trality, nor  the  warranty  as  to  illicit  or  prohibited  trade.  The 
provisional  seizure  was  not  made  on  account  of  his  false  declara- 
tion at  the  mouth  of  the  river,  but  on  account  of  his  true 
declaration  at  the  custom-house.  Before  the  4th  September, 
the  Berlin  decree  had  never  been  enforced  against  the  Ameri- 
cans.     This  ship  was  the  first  victim. 

But  it  is  said  that  the  Berlin  decree  is  a  mere  n^unicipui 
regulation.     The  preamble  shows  its  true  character     It  is  hoa- 

VoL.  VII.  43  33- 
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ALBANY,     tile  to  Great  Britain^  and  to  the  gratification  of  that  hostilitj, 

^^^^^JfJ^  it  sacrifices  all  neutral  rights.    There  is  no  distinction  between 

MuMFORD     ^is  ^^^  the  Milan  decree.     Both  are  diclated  by  tbo  same 

^'  spirit,  and  form  part  of  the  same  system.     The  principles  of 

both  are  the  same.     The  latter  is  only  more  explicit  and  cxten- 

[  *  460  ]      give  than  the  *former.     A  condemnation  as  if  it  were  English 

property  is  the  same  as  a  condemnation  as  enemy's  property. 

The  case  of  Craig  v.  The  United  Insurance  Company  admits 

that  a  seizure  under  the  Milnn  decree  would  be  within  the 

policy.    It  is  for  the  court  to  decide  whether  the  Berlin  decree 

does  not  violate  neutral  rights.     If  it  does,  it  ceases  to  be  a 

mere   municipal   regulation.     The  question  is   substantially 

decided  in  the  case  of  Speyer  v.  3%e  New-York  Insuranct 

Company.     (3  Johns,  Rep.  88.) 

But  if  the  Berlin  decree  was  a  mere  municipal  regulation, 
the  act  of  the  master  must  be  barratry.  For  it  is  settled,  that 
if  the  master  knowingly  violates  the  laws  of  the  country  to 
which  the  vessel  is  destmed,  in  consequence  of  which  she  is 
seized,  it  is  an  act  of  barratry. 

Kent,  Ch.  J.  That  question  was  discussed  in  the  case  of 
StricJcley  v.  DelaJieM,  (2  Caines,  223.  and  see  Kendrick  v, 
Delajield,  2  Caines,  67.) 

Per  Curiam.  The  seizure  in  this  case  was  not  on  account 
of  the  fact  of  the  ship  having  come  from  England.  That  fact 
would  only  have  caused  the  vessel  to  be  sent  away.  She  was 
^  seized  and  condemned  with  her  cargo,  on  the  single  ground 
of  a  false  declaration  of  the  captain,  made  on  board  the  Sta- 
tionaire,  that  he  had  not  been  to  England.  This  appears  from 
the  proceedings  in  the  French  admiralty,  and  it  was,  therefore, 
not  a  loss  ^'  for  or  on  account  of  any  illicit  or  prohibited  trade.** 
The  avowed  cause  of  the  seizure  and  loss,  being  a  fraud  in  the 
master,  distinguishes  this  case  from  that  of  ^eyer  v.  New- 
York  Insurance  Company j  (3  Johns.  Rep.  88.)  to  which  it  would 
otherwise  have  been  very  analogous.  The  ground  of  condem- 
nation was  proved,  upon  the  trial  of  this  cause,  to  be  untrue 
and  unjust,  and  it  was  a  charge  exceedingly  improbable  in 
itself,  considering  the  circumstances  at  the  time.  But  we  have 
^•461]  *nothing  to  do  here  with  the  pretexts  for  the  condemnation, 
so  long  as  the  loss  was  not  for  any  illicit  or  prohibited  trade. 
The  loss  came  under  the  general  peril  of  ''  arrests  and  deten- 
tion of  princes."  Going  to  Cherbourg,  after  having  touched 
at  Plymouth,  was  going  to  a  prohibited  port,  under  the  7th 
article  of  the  Berhn  decree ;  but  the  mere  entry  into  that  port 
was  not  a  breach  of  warranty.  If  there  had  been  no  seizure, 
and  the  ship  had  taken  fire  and  been  burnt  in  the  harbor, 
before  the  goods  were  landed,  the  insurer  would  undoubtedly 
have  been  liable.  Seizure  for  trading  or  attempting  to  trade 
at  Cherbourg,  contrary  to  the  Berlin  decree,  would  have  brought 
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the  case  within  the  reach  of  tlie  warranty.     The  seizure  and     Albany, 
condemnation,  in  this  case,  were  not  made  upon  that  ground,  ^^^^;f!li3' 
but  on  the  ground  of  an  alleged  imposition  by  the  captain ;      thohas 
and  if  it  be  established  by  the  case  that  the  loss  did  not  arise  v- 

from  seizure  for  a  prohibited  trade,  but  from  seizure  for  another 
cause,  the  insurer  is  responsible  for  the  loss. 

Judgment  for  the  plaintiff. 


Thomas  against  Roosa* 

THIS  was  an  action  of  assumpsit  The  declaration  con-  When  a  pro- 
tained  two  counts  on  two  several  promissory  notes.  The  ^y^JeinlSS 
second  count  was  on  a  note  by  which  the  defendant  promised  teS,wasd«ciar- 
to  pay  the  plaintiff"  in  a  good  horse,  tcf  be  worth,  with  saddle  d^r^UsuiuiT; 
and  bridle,  eighty  dollars,  and  goods  out  of  the  store  amount-  and  the  breach 
ing  to  twenty  dollars,"  &c.,  by  *reason  whereof,  and  by  force  [^462] 
of  the  statute  in  such  case  made  and  provided,  "  the  defendant  Sal^iedefend^ 
became  liable  to  pay,"  &c.,  and  being  so  liable,  &c.,  under-  am  did  not  pay 
took,  &c. ;  yet  the  defendant,  not  regarding,  &c.,  "  hath  not  SSiSuIuJeiJ^ 
paid  the  said  several  sums  of  money  in  the  said  notes  mentioned,  ^.^itwasbeid, 
nor  any  part  thereof,"  &c.  5||j'  ^^^^l 

At  the  trial  of  the  cause,  at  the  circuit  in  Sullivan  county,  encetothestati 
in  September  J 1810,  a  general  verdict  was  taken  for  the  plaintiff  JJJjecSJal  ^ 
for  the  sums  due  on  both  notes.  phisage,andtbe 

defect  in  assign- 

Caincsy  for  the  defendant,  moved  in  arrest  of  judgment,  was  aided  bj 
1.  Because  the  note  in  the  second  count  was  declared  on  under  {^^Se^^court 
the  statute  ;  and,  2.  Because  the  breach  was  ill  assigned.  He  would  intend 
cited  1  Saund.  32.  2  Sound.  181.  b.  1  Savnd.  228.  Com.  Dig.  |S^\'*^i^ 
P/cad.  C.  45.  49.  proved.     *** 

-   Fisk^  contra. 

Per  Curiam,  The  note  in  the  second  count  was  payable  in 
chattels,  and  so  was  not  a  promissory  note  under  the  statute, 
but  the  reference  to  the  statute  may  be  rejected  as  surplusage, 
and  is  good  afler  verdict.  Nor  was  any  request  requisite  to 
be  specially  averred  and  proved,  for  a  request  was  not  parcel 
of  the  contract.  The  contract  is  sufficiently  set  forth,  and  was 
a  valid  one.  Any  defect  or  inaccuracy  in  assigning  the  breach 
is  aided  afler  verdict,  for  the  court  will  intend  that  damages 
could  not  have  been  given,  if  a  good  breach  had  not  been 
shown.  (2  JoTie^,'!  25.  ^non.  iSXrtiinery  344.  Knight  v.  Keech.) 
There  is  no  ground  for  the  motion  in  arrest  of  judgment^  and 
it  must  be  denied. 

Motion  denied. 
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Slingsrland  against  Morse  and  others. 


SlIH6KR< 
LAHD 


THIS  was  an  action  of  assumpsit.  The  declaration  stated 
MoRsic  and  that  the  defendants,  on  the  7th  June,  1809,  in  consideration 
othen.  ^^^  ^^  plaintiff  bad  delivered  to  the  defendants  two  horses, 
Wberealand-  eight  beds,  two  COWS,  &c.,  the  defendants  undertook,  and  by 
th^rcwS^fhis  ^^^'  agreement  in  writing  promised  the  plaintiff  to  deliver  the 
tenaot  for  reoi  same  articles  to  the  plaintiff  when  he  should  demand  the  same, 
A,  ^i^  ^  ^^  P«^y  ^*^e  plaintiff  450  dollars.  The  plaintiff  averred  that  he 
agreement  on  demanded  the  goods  of  the  defendants  on  the  1st  o(  Avgusty 
SJento^!"^  bj  1809,  and  the  defendants  have  not  delivered  them,  &c.,  or 
which  he  ''pro-  paid  the  450  dollars,  but  have  refused,  &c.  The  defendants 
3l**u»  *M^di  pleaded  non  assumpsit j  with  notice  of  special  matter  to  be 
contained  m  the  given  in  evidence. 

IhTuSSiid  12      The  cause  was  tried  at  the  Saratoga  circuit,  the  29th  May, 

■ix  dayi  a/ker  1810,  before  Mr.  Justice  Van  Ness.    The  plaintiff  proved  that 

hTm^^^'SoJ^  ^"^  ^tiyj  was  duly  authorized  by  the  plaintiff  to  distrain  for 

Ian,  beinr  the  rent  duo  to  the  plaintiff  from  his  tenant,  to  the  amount  of  450 

renr*duc}  ^it  dollars,  tud  that  the  articles  mentioned  in  the  declaration  were 

was  held,  that  duly  distrained,  of  which  notice  was  given  to  the  tenant, 

i^aTand  not  Accompanied  with  an  inventory  of  the  articles  distrained ;  but 

a  coiiaferai  ua-  the  coods  wcrc  uot  rcmoved.     The  defendants,  at  the  request 

anl^ion  mi^t  of  the  tenant,  signed  an  agreement,  endorsed  on  the  back 

oe  maintaiTCd  of  an  inventory  of  the  goods,  as  follows:    "We  do  hereby 

a^each^r  the  promise  to  deliver  to  Peter  Slingerland  all  the  goods  and  chat- 

promise,  {a)      tels  Contained  in  the  within  inventory,  in  six  days  after  demand, 

or  pay  the  said  Peter  450  dollars.     June  7,  1809."     liu^s 

thereupon  suspended  the  sale  of  the  goods,  and  left  them  in 

the  house  of  the  tenant     The  counsel  for  the  plaintiff  then 

offered  to  prove  a  demand  of  the  goods,  &c.,  and  a  refusal, 

prior  to  the  commencement  of  the  suit.     But  it  was  objected 

that  the  agreement  was  a  mere  collateral  undertaking,  and  as 

[  •  464  ]      no  ^consideration  was  expressed  or  appeared  on  the  face  of 

the  writing,  it  was  void. 

The  judge  being  of  opinion  that  it  was  a  collateral  under* 
taking,  and  that  as  no  consideration  appeared  on  the  face  of 

(a)  Vid.  S  R.  8.  135.  sec.  2.  The  cases  arisio||^  under  this  branch  of  fhb  statute  of 
•  frauos  have  been  distinguished  into  three  classes :  1.  Where  the  promise  is  coUaleral  to 
the  principal  contract,  but  is  made  at  the  same  time,  and  becomes  an  essentia)  ground  of 
the  credit  given  to  the  principal  debtor.  2.  Where  the  collateral  undertaking  ts  tubse- 
(juent  to  tlw  creation  or  the  debt,  and  was  not  the  inducement  to  it,  though  the  sobeisting 
habiUty  is  the  ground  of  the  promise,  without  any  distinct  inducement.    S.  Where  the 

Kromise  arises  out  of  some  new  and  original  consideration  of  benefit  or  harm  moving 
etween  the  newly  contractmg  parties.  The  two  first  cases  are  within  the  statute,  but 
tlie  lail  is  not.  Per  Kent,  Ch.  J.,  delivering  the  opinion  of  the  court  in  Leonard  v.  Vre- 
defibergh,  8  Johns.  JR.  29.  These  distinctions  will  be  found  to  control  the  subsequent 
cases,  the  decisions  in  most  of  which  have  been  expressly  founded  upon  that  of  Leonard 
V.  Vradenbureh.  Vid.  Skelton  v.  Brewster,  8  Johns.  R.  376.  Harrison  v.  Saustel,  10 
Johns.  R,  242.  Gold  v.  Phillips,  Id.  412.  Bailey  v.  Freeman,  11  Johns.  R.  221.  Nelson 
V.  Dubois,  IS  Johns,  R.  17d.  Myers  r.  Morse,  16  Johns.  R.  425.  Chase  v.  Ihv,  17 
Johns,  it.  114.  Olmstead  v.  Gretnby,  18  Johns.  R.  12.  Farley  v.  Cleveland,  4  Cowen. 
432.  S.  C.  9  Cotcen,  639.  Gallagher  r.  Brttnel,  6  Covsen,  M6.  Chatrin  v.  MerrilL  4 
WendeU,651.  Gardiner  y.  Hopl^, 6  WendeU,f3.  Elwoody.  Monk^ILtS^  MOs^ 
V.  Despttrd,  Id.  277. 
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the  paper,  no  action  could  be  maintained ;  and  he  rejected  the 
evidence  offered ;  and  the  plaintiff  was  nonsuited^  A  bill  of 
exceptions  was  tendered  to  the  opinion  of  the  judge^and  signed 
by  him,  pursuant  to  the  act. 

Rodman,  for  the  plaintiff,  moved  to  set  aside  the  nonsuit, 
and  for  a  new  trial.  He^  cited  1  Saund,  211.  note  3.  3  Johns. 
Rep.  210.     4  Johnfi*  Rep,  280.     1  Comyn  on  ConiraciSy  104. 

Footj  contra 

Per  Curiam.  This  was  an  original  and  not  a  collateral 
ondertaking.  The  case  of  William  v.  Leper  (3  Burr.  1886.) 
is  very  much  in  point.  Here  the  plaintiff,  as  landlord,  had  a 
legal  pledge  in  his  custody,  and  the  defendants  made  the 
promise  in  order  to  discharge  the  goods  of  the  distress.  Ac- 
cording to  the  expression  of  Mr.  Justice  Asion^  the  goods  here 
were  the  debtor.  Whether  this  promise  would  not  be  good, 
even  as  a  collateral  undertaking,  is  another  question.  Lord 
Eldon  says  (14  Vesey,  190.)  that  in  cases  of  a  collateral  under- 
taking to  pay  the  debt  of  another,  there  is  no  new  considera- 
tion moving  from  the  party  making  the  promise  to  the  party 
to  whom  it  is  made ;  and  the  same  idea  is  advanced  by  the 
counsel  for  the  plaintiff  in  the  case  cited  from  Burrow.  But 
on  this  point  we  give  no  opinion.  In  the  case  of  Sears  v. 
Brink  fy  Brinks  (3  Johns.  Rep.  210.)  there  was  a  consideration 
admitted,  and  the  court  say  that  the  consideration  was  part 
of  the  agreement,  and* ought  to  have  been  in  writing;  but  the 
question  did  not  arise  as  to  what  would  have  been  the  effect 
of  the  writing,  if  it  had  not  been  ^averred  and  admitted  that 
there  was  a  consideration  constituting  a  part  of  the  agreement. 

The  motion  to  set  aside  the  nonsuit  is  granted,  with  costs  to 
abide  the  event  of  the  suit. 

Motion  granted. 


ALBANY 
F«b.  1811. 

M'NlTT 
V. 

Clark. 
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mm^ 


M'NiTT  against  Clark. 

THIS  was  an  action  of  debt  on  a  bond,  dated  June  26,  WKere^bjihe 

1807,  for  1,200  dollars.     The  condition  was,  if  the  defendant  ^d%  obu- 

should  pay  to  the  plaintiff  600  dollars  in  one  year  from  the  g[orhadaneiee. 

date,  or  400  dollars  in'6  months  from  the  date,  then  the  method  Sdian  ^%r  a 

of  separating,  collecting  and  preparing  the  sulphate  of  ashes  into  patent     ncht. 

$aL  polychrist.  or  tart,  vitriol,  was  to  belong  to  the  defendant,  ^^yl  mon\b», 

or  to  accoant  to 
the  obligee  for  the  profits,  Sec,  and  the  obliror  sold  the  rijHit  to  a  third  person,  and  made  no  election 
within  twelve  months ;  it  was  held,  that  the  obligor  having  railed  to  nuJce  Vis  election  or  to  perform  anj 
part  of  the  condition  of  the  bond,  within  the  time  specified,  he  bad  lost  his  election,  and  the  obligee  migl4 
elect  which  he  would  demand,  an  i  hold  the  obligor  for  the  payment  of  the  600  dollars. 


341 


465  CASES  IN  THE  SUPREME  COURT 

ALBANY,  and  the  whole  riffht  of  vending  the  same  in  the  county  of  CAe- 
^^jliJJJ^  nangOy  and  nowhere  else,  or  otherwise  the  defendant  was  to 
M'NiTT  return  two  thirds  of  the  profits  arising  from  the  sales  of  such 
Clar  patent  right,  at  the  end  of  every  six  months ;  and  at  the  end 
of  six  months,  the  defendant  was  to  have  his  choice,  either  to 
pay  the  400  dollars,  or  return  two  thirds  of  the  profits,  or  to 
pay  the  600  dollars  at  the  end  of  one  year,  or  return  two  thirds 
of  the  profits  at  that  time ;  and  the  defendant  was  to  prose- 
cute such  as  should  violate  the  patent  right  granted  to  the 
plaintiff,  at  his  expense. 

This  suit  was  commenced  in  November  term,  1808.  The 
breach  assigned  in  the  declaration  was,  that  the  defendant  did 
not  pay  to  the  plaintiff  the  sum  of  400  dollars  at  the  end  of  six 
months,  nor  return  two  thirds  of  the  profits,  &c.  at  the  end 
of  every  six  months,  nor  has  he  paid  to,  the  plaintiff  600  dol- 
lars at  the  end  of  one  year  from  the  date  of  the  said  bond,  &c. 
[•466]  •The  cause  was  tried  at  the  Oneida  circuit,  in  June,  1810, 

before  Mr.  Justice  Spencer. 

The  plaintiff  having  proved  the  execution  of  the  bond,  insist- 
ed that  the  defendant,  not  having  elected  to  account  and  return 
the  profits,  &c.,  within  the  time  mentioned  in  the  condition, 
was  precluded  from  availing  himself  of  such  an  election  and 
defence,  by  accounting  for  the  profits ;  but  the  judge  was  of 
opinion  that  the  defendant  might  avail  himself  of  a  defence 
upon  the  third  alternative  of  accounting,  without  showing  any 
previous  election ;  and  that  tlie  plaintiff  must  prove  the  profits 
received  by  the  defendant,  in  order  to  recover  more  than  nom- 
inal damages. 

The  plaintiff  proved  that  the  defendant  had  sold  the  patent 
right  he  had  purchased  of  the  plaintiff,  to  one  Burriti,  on  the 
26th  of  September^  1807,  and  insisted  that  the  defendant  had 
thereby  lost  the  benefit  of  electing  to  account  for  tlie  profits, 
and  was  bound  to  pav  one  of  the  specific  sums  mentioned  in 
the  condition  of  his  bond.  But  the  judge  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  nominal  damages  only, 
and  a  verdict  was  found  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Oold^  for  the  plaintiff.     He  cited  5  Vinery  210.  Condtti^on^ 
§  13.  pi.  4.  Y.  pi.  13.  p.  217.  pi.   15.   Cro.  Eliz.  864.     Cro 
Jac.  594. 

Sedgxoicky  contra.  He  cited  Om,  Dig.  Condition,  K.  1. 
1  RoU.  Abr.  446.  1.  20.  Powell  on  ContracUy  397.  399.  Bae. 
Ahr.  Conditiony  P. 

Per  Curiam,  The  defendant  showed  nothmg  in  his  delence, 
and  he  is,  therefore,  to  be  considered  as  having  failed  in  every 
part  of  the  condition  of  the  bond,  and  to  have  performed  neither 
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alternative.  He  had  his  election  *to  pay  the  400  dollars  at  the 
end  of  six  months,  or  account;  or  to  pay-  the  600  dollars  at  the 
end  of  one  year,  or  account  for  the  profits ;  but  having  totally 
failed,  he  has  lo  t  his  election,  and  the  plaintiff  may  now  elect 
for  himself.  This  is  a  settled  principle.  The  case  of  13  Edw, 
IV.  pi.  12.  and  which  is  abridged  in  Bro.  {Dette^  pi.  159.) 
established  this  rule.  That  was  debt  upon  an  obligation  to 
pay  20/.  or  20  bales  of  wool,  and  the  plaintiff  demanded  the 
20/.  Pigot,  J.,  and  Brian,  J^  held,  that  before  the  day  of 
payment,  the  obligor  had  his  election  to  tender  which  of  them 
he  would,  but  that  after  the  day  of  payment,  and  no  tender 
made,  the  obligee  had  his  election  to  demand  which  he  would. 
But  Btian,  J.,  admitted,  that  if  a  man  be  bound  to  pay  20/.  at 
E'lstery  or  10/.  at  Michaelmas^  here,  although  he  paid  not  at  the 
first  day,  he  can  pay  at  the  second  day.  In  Dyer,  18.  a.  Bnldwiuj 
J.,  and  Eiiglejielde,  J.,  recognized  the  same  doctrine;  and  the 
cases  cited  from  Cro,  EUz.  and  Cro,  Jac.  are  to  the  same  effect. 

The  sale  which  the  defendant  made  of  his  right,  under  the 
contract  in  September^  1807,  precluded  him  from  the  ability  to 
account,  as  agent  or  factor,  for  the  proceeds,  and  he  is  now 
bound  to  pay  the  600  dollars. 

The  motion,  therefore,  on  the  part  of  the  plaintiff,  for  a  new 
trial,  must  be  granted,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted 


ALBANY, 
Fel.  ISn. 

Peasje 

V. 

Morgan 


*P£ASE  and  another  against  Moroan< 


[*4681 


THIS  cause  came  before  the  court  on  a  writ  of  error  from  in  an  action 
the  Court  of  Common  Pleas  of  Oneida  county.  Morgan  de-  ^^"^^^^ 
dared,  in  the  court  below,  against  John  B.  Pease,  and  George  on  a  promissory 
Pease,  for  that  whereas  the  said  Johnji,  and  George^  on  the  j^^^'  ^^  JJ 
20th  of  Mai/,  1799,  at,  &.C.,  made  their  note  in  writing,  com-  firm,  if  ihc  dec- 
monly  calleJ  a  promissory  note,  their  own  proper  hands  and  laS'**So  aveJl 
names  being  thereunto  subscribed,  by  the  name  and  descrip-  ment  that  the 
tion  of  John  and  George  Pease,  bearing  date,  &c.,  and  then  paS^^or'^'^ 

ed  under  the 
6rnii.  Uit  thnt  \\\e  (Ivfctviania  "  made  the  note  in  their  own  proper  hands  and  names  thereunto  subscribed/' 
proof  thai  mii*  of  the  dcroiidauts  subscril)cd  the  note  with  the  joint  name  or  firm,  is  not  sufficient  to  prove 
the  conlrarl  av  lair),  {n) 

Bui  on  error  (rum  ihe  Court  of  Common  Pleas,  this  court  allowed  the  defendant  in  error  to  amend  his 
declaration,  ou  payment  of  costs  in  the  court  below,  subsequent  to  the  declaration  3  and  the  plaintiff  m 
error  was  allowed  td  days  nAer  service  of  such  amended  declaration  to  pay  the  amount  recovered  below, 
without  rosts.  or  to  plead ;  and  if  he  pleaded,  a  venire  de  novo  was  orderetf,  returnable  at  the  next  circuit, 
Where  ju(1<rtnonl  is  given  for  the  plaintiff  in  the  court  below,  and  that  judgment  is  reversed,  the  plaintiff 
in  error  recover*  no  costs,  {b) 

(a)  But  R  pmnifMory  note  made  by  one  of  two  fmrtnen  tn  the  nnme  of  the  firm,  it  m«im,  Is  admissible  In 
evidence  in  an  action  nfainst  both  partners  under  a  count  on  the  note,  althoosh  there  is  no  averment  of  paf% 
ner^hip  in  the  declaration.    Mack  v.  ^«jie«r,  4  fFendtil,  411.    It  Is  andoubtedly  admissible  under  the  mun 
counts,    id. 


(Jb)  But  cosu  are  now  recoverable  on  reversal.   9  R,  8.  618.  s.  31 
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and  there  delivered  the  said  note  to  Samuel  MiUi^um  and 
Zerah  Smithy  and  thereby,  for  value  received,  promised  the 
said  Samuel  and  Zerah,  by  the  name  and  description  of  MtllU 
man  fy  Smithj  to  pay  to  them  or  order,  34  dollars  and  50  cents, 
on  demand,  with  interest,  &c. 

The  declaration  then  stated  the  endorsement  fi^m  MiUiman 
fy  Smith  to  the  plaintiff;  and  that  the  defendants  below  became 
liable,  &c.,  and  being  so  liable,  (be,  undertook  and  promised 
to  pay,  &c. 

Plea,  non  assumpsit. 

At  the  trial  in  the  court  below,  the  subscribing  witness  to 
the  note  was  called  to  prove  its  execution.  He  testified  that 
he  subscribed  his  name  as  a  witness  ;  that  one  of  the  defend- 
ants signed  the  note,  and  he  was  oT  opinion  that  the  signature 
was  in  the  hand-writing  of  George  Pease. 

To  prove  the  endorsement,  one  witness  stated  that  he 
thought  it  the  hand-writing  of  MiUiman^  but  had  never  seen 
him  write  but  once ;  and  another  witness  said  it  more  resembled 
the  hand- writing  of  Smith,  but  that  his  recollection  as  to  the 
hand-writing  was  imperfect. 

•The  defendants  objected  to  the  reading  of  the  note  in  evi- 
dence ;  but  the  court  overruled  the  objection,  and  a  verdict 
was  found  for  the  plaintiff. 

The  errors  assigned  were,  1.  That  there  was  a  variance 
between  the  count  and  the  note,  both  as  to  the  making  and 
subscription. 

2.  It  was  not  proved  that  the  makers  of  the  note,  or  the 
enddrsers,  were  partners,  or  that  one  had  authority  to  sign  for 
the  other.  It  was  only  proved  that  George,  one  of  the  defend- 
ants, sisned  the  note.  The  proof  did  not,  therefore,  support 
the  declaration. 

3.  The  proof  of  the  hand-writing  of  the  makers  and  en- 
dorsers was  not  sufficient. 

The  cause  was  submitted  to  the  court  without  argument. 

Per  Curiam.  There  was  ih>  averment  in  the  declaration 
that  the  defendants  were  partners,  or  acted  under  the  firm  of 
John  fy  George  Pease,  but  the  declaration  is,  that  the  defend- 
ants made  the  note, ''  their  own  proper  hands  and  names  being 
thereunto  subscribed,"  and  the  proof  was,  that  only  the  de- 
fendant George  signed  the  note.  This  was  not  sufficient  to 
prove  the  contract  as  laid.  There  is  no  case  or  precedent  to 
warrant  such  proof  applied  to  such  a  declaration. 

In  The  Manhattan  Company  v.  Ledyard  fy  Ledyard  (] 
Catnes^s  Rep.  192.)  there  were  the  proper  averments;  and 
that  case  only  decides,  that  it  was  sufficient  to  state  that  the 
firm  subscribed  the  note,  without  saying  that  one  of  the  firm 
did  it  in  the  name  of  the  firm. 

The  exception  to  the  testimony  being  properly  taken,  the 
judgment  below  must  be  reversed,  unless  the  defendant  in 
344 
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error  chooses  to  avail  himself  of  the  terms  on  which  this  court  albani, 
is  willing  to  relieve  him,  upon  his  prayer  for  leave  to  amend.  v^^JJli^iil^ 
On  the  payment  of  the  costs  of  the  court  below,  subsequent  to  tottli 
the  filing  of  the  declaration,  *the  defendant  has  leave  to  amend  ,  v^ 
his  declaration,  by  inserting  the  requisite  averments,  and  the 
plaintiff  in  error  has  20  days  from  the  service  of  the  amended 
declaration  to  pay  the  amount  of  the  note,  as  recovered  in  the 
court  below,  without  costs,  or  to  plead ;  and  in  the  last  case,  a 
vemre  de  jwvo  is  awarded,  returnable  at  the  Oiitida  circuit.  The 
authorities  for  this  proceeding  are  Broum  v.  Clark^  (3  Johns. 
Hep.  443.^  and  the  cases  there  referred  to ;  Dumond  v.  Carpen- 
ter^ (2  Johns.  ^P*  184.)  Vicar  v.  Hayden^  (^Coiop.  841.)  and 
Rex  V.  Ponsonby,  {I  Wils. 303.)  This  is  done  without  costs  in 
error,  because,  if  judgment  be  given  for  the  plaintiff  below, 
and  that  judgment  be  reversed,  the  plaintiff  in  error  recovers 
no  costs,  as  the  case  is  not  within  any  of  the  provisions  of  the 
act  giving  costs.  {Ball  v.  Poiis,  5  Iktst^  49.)  The  allowance 
of  the  amendment  in  this  case  may  be  going  further  than  the 
precedents ;  but  not  further  than  the  reason  and  principle  on 
which  they  are  founded.  "  The  superior  court  where  error  is 
brought,  may,"  says  Ch.  J.  Lee^  "  make  such  amendments  as 
the  court  below  may,  when  the  superior  court  has  the  same 
matter  to  amend  by  as  the  inferior  has."  Here  we  have  the 
whole  record,  and  such  ah  amendment  in  a  declaration  would 
be  almost  a  matter  of  course  in  the  same  court. 


TuTTLE  against  Love. 

THIS  was  an  action  of  assumpsii.  The  declaration  con-  AssumptUMet 
tained  four  counts.  The  fourth  count  was  on  a  special  under-  ^^eAfi;  u^n 
taking  of  the  defendant,  and  stated  that  the  defendant  being  ^  .  cjiprcsi 
a  deputy  of  the  sheriff  of  Madison  county,  and  in  the  practice  money^coiiecu 
of  receiving  executions,  and  ♦collecting  the  money  thereon,  [*471  ] 
without  any  particular  direction  or  control  of  the  sheriff,  on  the  ed  by  him  oo 
1st  of  December^  1809,  an  execution  on  a  judgment  in  favor  of  {he^^S^J-ff"'*** 
the  plaintiff  against  one  Morris^  for  300  dollars,  was  tielivered  .  Butthepiahi. 
to  the  defendant,  as  deputy  sheriff,  at  his  special  instance  and  a  d^MS'SI? 
request,  and  that  he  afterwards  collected  and  received  the  soiate  promise, 
money,  and  was  requested  to  pay  it  to  the  plaintiff;  whereby  J|JJ  "Sai^S 

demitj     theritf 
taid  that "  he  woaM  pay  the  amount  of  the  judgment,  bat  not  the  costs  of  eaterini^  a  rule  lor  an  aitach- 
nenty"  when  the  (daintHf  would  not  accept  the  one  witnout  the  other,  (a) 
If  one  party  does  not  accede  to  a  promise,  as  made,  the  other  party  »  not  bound  by  it. 

(«/  rhe  aekioB,  when  there  la  no  express  promise  by  the  denaty,  should  be  brouibt  against  the  sheriff;  who  la 
JUbie  for  all  a.ts  of  the  deputy,  performed  colore  Mu,    Vid.  ni^rc.  35   M'Intipro  ▼.  TrmmMl,  note  s.     In 

Enenil,  «n  action  will  not  lie  against  an  under  shofiff  for  a  breach  of  duty  In  his  office.    Paddock  ▼.  Obsmts!!,  • 
twoitf  SIS. 

Vol.  VII.  44  845 
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the  defendant  became  liable  to  pay,  &c.,  and  being  so  liable 
he  undertook  and  promised  to  pay,  &c.     Plea,  Jion  asstitnpsii. 

The  cause  was  tried  at  the  Madison  circuit,  in  May,  1810, 
before  the  chief  justice. 

At  the  trial  it  was  admitted,  that  the  defendant,  as  deputy 
sheriflT,  received  of  the  plaintiff  an  execution  in  his  favor  against 
Morris,  for  53  dollars  and  5  cents.  It  was  proved,  that  in  Jan-- 
uary,  1810,  the  defendant  said  he  had  not  then  collected  the 
money  on  the  execution,  but  expected  soon  to  receive  it,  and 
promised  to  send  it  to  the  plaintiff' as  soon  as  it  ^as  collected ; 
that  afterwards,  about  the  1st  of  February,  the  defendant 
received  the  money  of  Morris ;  and  the  clerk  of  the  plaintiiT's 
attorney  called  on  the  defendant,  and  exhibited  a  bill  of  the 
costs  of  entering  a  rule  for  an  attachment  against  the  sheriflT, 
but  the  writ  had  not  been  taken  out ;  and  the  defendant  offer- 
ed to  pay  the  amount  of  the  judgment,  but  refused  to  pay  the 
costs  of  the  rule.  The  clerk  declined  receiving  the  money, 
unless  the  co&ts  were  also  paid ;  and  the  defendant  said  he 
would  call  and  see  the  plaintiff's  attorney  in  a  few  days. 

A  verdict  was  taken  for  the  plaintiff,  sijbject  to  the  opinion 
of  the  court,  en  a  case  containing  the  above  facts. 

A  motion  was  also  made  in  arrest  of  judgment,  on  the 
ground  that  assumpsit  will  not  lie  against  a  deputy  sheriff,  on  n 
special  promise  to  pay  money  collected  on  an  execution. 

*The  cause  was  submitted  to  the  court  without  argument* 

Per  Curiam.  Two  motions  were  submitted  to  the  court 
upon  this  case  ;  the  one  in  arrest  of  judgment,  and  the  other 
for  judgment  for  the  defendant,  upon  the  facts  stated  in  the 
case. 

1.  The  fourth  count  is  upon  a  special  contract  made  by  the 
defendant,  promiJ^ing  to  pay  the  money  which  he  had  collected 
for  the  plaintiff,  u|  on  request,  and  after  he  had  received  the 
money.  Such  an  express  promise,  founded  upon  the  receipt 
of  the  mdney,  may  be  good.  A  deputy  t^^hcriff,  as  well  as  any 
other  agent,  may  make  himself  personally  responsible  hy  a 
special  undertaking.  The  general  rule  is  laid  down  in  Came^ 
ron  V.  Reynolds,  ( Cowp.  403.)  that  an  action  will  not  lie  against 
an  under  sheriff  for  a  breach  of  duty  in  his  office.  It  is  the 
special  promise  founded  upon  the  collection  of  the  money,  that 
is  the  ground  of  this  action,  and  on  that  ground  it  may  be  sus- 
tained.    But, 

2.  The  evidence  did  not  support  the  count.  There  ought 
to  be  a  clear,  absolute  promise  made  out.  Here,  the  only  evi- 
dence of  the  undertaking  was,  that  the  defendant  said  "  he 
would  pay  the  amount  of  the  judgment,  but  would  not  pay  the 
cots  of  the  rule"  and  the  agent  of  the  phiintiff  ^ould  not 
aeccj  t  r  r  the  one  without  the  other.  The  promise,  upon  the 
terms  otiercd,  not  being  accepted,  ceased  to  operate.  If  one 
party  does  not  accede  to  the  promise,  the  other  party  is  not 
346 
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oound.  (a)     What  the  defendant  afterwards  said,  ^'  that  he     ALBAfnr, 
V7ouId  come  and  see  Mr.  Randall  (the  attorney  for  the  plain-  v^^^^lfi^ 
tiff)  in  a  few  days,"  amounted  to  nothing.    And  as  the  verdict     Herritt 
was  taken  subject  to  the  opinion  of  the  court,  there  must  be      .    ^* 
judgment  for  the  defendant. 

Judgment  for  the  defendant 


285. 


a)  Vid.  Tucker  y.  Woods,  12  Johns.  Rep.  190.    Eliason  v.  Herultaw,  4  Wheat, 
'      Maetier  v.  Friih,  6  fVetideU,  103. 


*D.  Merritt  against  Johnson.  [*473] 

THIS  was  an  action  of  trover.  At  the  trial,  the  following  Where  J.  con- 
facts  were  proved :—  *.  Mdll^r^ 

On  the  ^4th  September ^  1805,  Joseph  Travis  and  Ebenezer  sei,  and  jI.  was 
Merritt  entered  into  an  agreement,  by  which  Travis,  who  is  a  JSj!|5p"™igu2 
shipwright,  in  consideration  of  1,300  dollars,  agreed  to  build  to  complete  the 
a  sloop  for  him,  of  certain  dimensions,  expressed  in  the  agree-  D*",*J2  ^^j  *jg 
ment.  Travis  engaged  to  furnish  the  timber  requisite  to  com-  was  lo  advance 
plete  the  frame  of  the  vessel,  at  the  ship-yard.  The  joiner's  SSTto^u^lih 
work  was  to  be  done  at  the  expense  of  Ebenezer  Merritt.  The  the  materials 
vessel  was  to  be  completed  and  launched  on  or  before  tlie  4th  ^ork  •  and  ^tM 
Juljfy  1806.  Ebenezer  Merritt  engaged  to  pay  Travis  one  third  vessel  while 
of  the  sum  of  1,300  dollars  as  soon  as  one  third*  of  the  work  S^Jdh/jl^SlId 
was  done,  one  third  of  the  same  sum  as  soon  as  two  thirds  of  in  an  unfinished 
the  work  was  done,  and  the  other  third  of  the  said  sum  when  STundera^.^ 
the  whole  of  the  work  was  completed,  if^  in  the  opinion  of  ^.  faeiaa  issued 
and  J5.,  the  sloop  was  well  built,  (fcc. ;  and  if  they  decided  she  ^^"^^'J^. 
was  well  built,  dtc,  then  Ebenezer  Merritt  was  to  pay  a  fur-  iffto  c^  who  af- 
ther  sum  of  50  dollars,  otherwise  such  sum  was  not  to  be  paid,  |SS!2d  the^vSl 
and  Travis  was  to  pay  all  damages  arising  from  a  breach  of  his  sei  and  sold  her 
agreement,  <fcc.  ti^n  of  trover, 

In  pursuance  of  this  agreement,  Ebenezer  Merritt  furnished  brought  bv  a. 
various  materials  for  the  vessel,  and  advanced  money  to  Travis  t^*'  hl.|d,  'that 
with  which  to  purchase  other  materials.  On  the  1st  of  May,  the  property  in 
1806,  Ebenezer  Merritt  assigned  the  contract  with  Travis y  and  lIlVimdAarS 
his  interest  in  the  vessel,  then  unfinished,  to  the  plaintiff,  who  c«"W  not  have 
continued  to  furnish  materials,  and  advance  money  to  Travis  fh/SSSS^iH 
on  the  contract,  until  about  one  third  of  the  vessel  was  fin-  dcr the  contract, 
ished,  being  planked  up  to  the  wales,  and  the  whole  expen-  ^mpieted  and 
diture  amounted  to  about  1 ,030  dollars ;  Travis  having  fur-  delivered  t# 
nished  such  materials  as  he  was  bound  by  the  contract  to  supply  when  the  ma* 
up  to  that  period.  At  this  time,  a  ^m/aciaf  was  ^issued  out  of  ^*  474  1 
this  court  on  a  judgment  against  Travis,  on  which  the  sheriff  lenals  of  John 
seized  and  sold  the  vessel,  in  her  unfinisheSL  state,  as  the  prop-  Jbi^,JIaJ^aJ** 

RieharH,hy  i\M 
labor  of  Richard  f  who  furnishes  the  principal  materials,  and  those  of  John  are  only  accessory,  the  ri|^t  of 
prapcfljr  iu  the  whole  belongs  to  Richard  by  ri|^t  of  accession. 
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erty  of  Tmvu,  The  plaintiff  named  in  the  execution  ymt 
chased  the  Tesse)  at  the  sheriff's  sale,  nnd  afterwards  sold  her 
for  200  dollars,  to  the  defendant  in  this  snit,  ^ho  was  ac- 
quainted with  all  the  facts,  and  was  told  by  the  vendor  that  he 
would  not  warrant  the  title,  unless  he  receired  a  full  price« 
which  the  defendant  refused  to  pay. 

In  August  J  1808,  the  plaintiff  made  a  formal  demand  of  the 
essel  of  the  defendant,  who  refused  to  deliver  her  ;  but  after- 
wards completed  and  sold  her.  At  the  time  of  the  sheriff's 
sale,  nothing  was  due  from  the  pla'fntiff  to  Travis^  on  the  con- 
tract. The  vessel  was  built  upon  ground  belonging  to  third 
persons,  which  Travis  hired,  with  a  house  and  the  privilege  of 
building  vessels  on  the  ground,  at  the  rent  of  35  dollars  pei 
annum. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  above  facts,  and  wliich 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  plaintiff  has  not  shown  a  right  of  prop- 
erty in  the  sloop  so  as  to  entitle  him  to  an  action  of  trover. 
The  sloop  was  built  by  Travis j  not  on  the  ground  of  the  plain- 
tiff, or  of  Ebenezer  Merritt^  from  whom  he  purchased  his  pres- 
ent right  of  action.  It  was  built  on  ground  belonging  to  third 
persons,  and  hired  by  Travis  for  this  purpose.  The  principal 
part  of  the  materials  for  the  sloop,  such  as  the  timber  for  the 
frame,  was  furnished  by  TVavis^  and  the  sloop  was  one  third 
finished  and  planked  up  to  the  wales,  when  she  was  seized 
and  sold  by  the  sheriff  as  the  property  of  Travis y  and  under 
that  sale  the  defendant  holds  the  possession.  The  plaintiff^s 
right  rested  entirely  on  the  contract  with  Travis;  and' the 
sloop  did  not  become  his  property  until  finished  *and  delivered. 
The  ground  on  which  the  frame  of  the  sloop  stood,  did,  (or 
that  occasion,  belong  to  Travis ;  and  as  he  furnished  all  the 
timber  for  the  frame,  he  certainly  contributed  the  principal 
part  of  the  materials.  There  is,  then,  no  just  pretence  for  con- 
sidering the  property  of  the  unfinished  sloop  as  vested  in  3/er- 
ritt.  when  the  materials  of  another  are  united  to  materials 
of  mine,  by  my  labor,  or  by  the  labor  of  another,  and  mine  are 
the  principal  materials,  and  those  of  the  other  only  accessory, 
I  acquire  the  right  of  property  in  the  whole,  by  right  of  acces- 
sion. This  is  considered  as  a  general  principle  in  the  acquisi- 
tion of  property.  It  is  so  laid  down  by  Bracton,  {de  acqui, 
rerum  dom,  c.  2.  s.  3,  4.)  and  Pothier  illustrates  it  by  a  variety 
of  clear  and  apposite  examples.  [Traiti  du  droit  de  Propriete^ 
No.  169.  180.;  MoUoy  (b.  2.  c.  1.  s.  7.)  applies  a  similar 
principle  to  the  very  ca.-e  of  building  a  vessel,  and  he  refers  to 
the  Pandects,  (Dig.  6i  1.  61.)  where  it  is  admitted  that  if  one 
repairs  his  vessel  with  another^s  materials,  the  property  of  the 
vessel  remains  in  him  ;  but  if  he  builds  a  vessel  from  the  foun- 
dation with  the  materii^ls  of  another,  the  vessel  belongs  to  the 
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owner  of  the  materials.  Gothofredus,  in  his  notes  upon  this  ALBANY, 
passage,  says,  that  if  one  builds  a  ship  with  bis  own  and  an-  ^^^IfU* 
other^s  materials,  the  ship  is  his  property,  unless  the  keel  was 
furnished  by  the  other,  and  then  the  property  would  follow  the 
keel,  which  he  considers  instar  soli  et  fundi.  But  without  pur- 
suing these  distinctions  further,  it  is  sufficient  to  observe,  that 
upon  the  principles  acknowledged  by  all  the  writers,  the  prop- 
erty of  the  vessel  in  question  was  in  Travis  when  she  was  sold 
under  the  execution  against  him,  and  judgment  must,  accord- 
ingly, be  rendered  for  the  defendant. 

Judgment  for  the  defendant. 


*Warren  against  Mains.  r*476J 

119IS  was  an  action  of  covenant  The  cause  was  tried  at  Where  i4.  cove. 
the  Washingiim  circuit,  in  June,  1610,  before  Mr.  Justice  Van  ^Sx)  doifani 
Ness.  An  agreement  was  proved,  by  which  the  plaintiff  cove-  ©n  *  ^^^ifl 
nanted  to  pay  to  the  defendant  300  dollars,  on  or  before  the  ^^l^coTenanted 
Ist  of  July^  1809,  at  which  time  the  defendant  covenanted  to  }p  convey  a 
convey  to  the  plaintiff  a  certain  farm,  &c.  Four  days  before  uibre^the'd^, 
the  1st  of  Jviy,  1809,  it  was  agreed  between  the  parties  that  ^-^^^^^^S^ 
the  300  dollars  should  be  paid  in  bank  bills.  On  the  Ist  of  dollars  'mbank 
Ju/y,  the  plaintiff  tendered  the  300  dollars  in  bank  bills,  which  ^^'j  ^><^h  ^• 
1he  defendant  refused  to  receive,  because  they  were  not  a  legal  <Sy^buti.  rc^ 
tender  ;*  and  no  other  money  being  offered,  the  defendant  re-  fij^ea  to  receive 
fused  to  execute  the  deed  for  the  mrm.  The  plaintiff,  in  his  held] 'in 'an  ^ 
declaration  against  the  defendant  for  a  breach  of  the  covenant,  t»on  of  covenant 
averred  a  tender  according  to  the  tenor  and  effect  of  the  cove-  t^'^^cment 
nant,  and  the  defendant  pleaded  the  general  issue.  At  the  JJ?.^^*^'^®  ^^"^ 
trial,  the  defendant  objected  to  any  evidence  of  an  agreement  waiver ofa teo^ 
to  receive  bank  bills,  and  the  judge  overruled  the  objection :  <*«»•  '^  ^}^  <>' 
and  a  verdict  was  found  for  the  plaintiff,  for  250  dollars.  competent  evi. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  (or  a  ??"<"«  »^   *•>* 

...  tnal,  to  suppoi* 

new  trial.  the    te&der    « 

the  day. 

-     Skinner^  for  the  defendant.     He  cited  3  Johns.  Rep,  528. 
a  Term  Rep.  590. 

Z.  JR.  Shepherd^  conCra. 

Per  Curiam.  It  was  competent  to  the  plaintiff  to  show,  that 
before  the  day  of  payment,  the  defendant  had  agreed  to  accept 
bank  bills,  as  cash,  and  had  dispensed  with  the  necessity  of  a 
tender  in  gold  and  silver.  The  *tender  in  bank  bills  was,  con-  [*  471  | 
sequently,  good  at  the  day,  by  reason  of  the  previous  waiver. 
The  motion  to  set  aside  the  verdict  must  be  denied. 

Motion  <lenied 
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ALBANY, 

yj^:ji^  Dash  against  Van  Kleeck,  late  Sheriff  of  Albany. 

Dash 

Vait  Kleeck.       THIS  was  an  action  of  debt  for  an  escape.     The  cause  was 
tried  at  the  Albany  circuit,  in  April,  1810,  before  Mr,  Justice 

J^J^^T.  Thompson. 

pn8oueroii«tjie-  The  declaration  contained  two  counts.  1.  For  suffering 
tora'^nJt^rusi^  »"d  permitting  Jason  Rudes^  being  in  the  defendant's  custody, 
dy,  ibe  shoriff  as  sheriff  of  the  county  of  Albany^  on  a  ca,  sa,  at  the  suit  of 
LTa^d'aiiigll"  ^'>e  plaintiff,  to  go  at  large  out  of  his  custody,  Slc.  2.  For 
ed  ibe  prisoner  that  the  defendant,  having  the  said  Jason  Rudes  in  his  custcnly, 

Md*  whHc***^n  ^"  ^^^^  ^°'  *^*  *"  pursuance  of  the  statute  in  such  case  niade 
bis  custody,  the  and  provided,  permitted  the  said  Jason  Rudes  to  go  at  large 
rc^3"(t^  within  the  limits  of  the  Iberties  of  the  gaol  of  the  city  and 
bis  discharge,  countv  of  Albany^  and  him  then  and  there  kept  and  detained, 
for^ibe reficf^of  ""*il  ^he  Said  Jasou  RudeSy  afterwards,  and  while  the  dcfend- 
debtors,  &r^  ant  was  sheriff,  &c.,  without  the  leave  or  license,  and  against 
SSf  kn^owtng  of  ^he  will  of  the  plaintiff,  escaped  and  went  at  large  without  the 
the  escape,  op-  said  limits,  (&c.,  from  and  out  of  the  custody,  &.C.,  contrary  to 
raUon^coofce-  ^^^  f^™™  ^f  ^^^  Statute  in  such  case  made  and  provided,  where- 
alienee  of  whir  h  by  an  actiou  hafh  accrued,  d'c. 

inaiucd^lircun  The  defendant  pleaded  »it7  dehet^  with  notice,  that  the  escape 
tody  J  it  was  of  the  prisoner  out  of  the  custody  of  the  defendant^  as  men- 
r  *  478  ]  tioned  in  the  plaintiff's  declaration,  if  there  was  ♦any  such 
^not^uch  an  ®^c«^P*^>  ^as  WTongfuIly,  privily,  and  without  the  knowledge, 
election  to  af-  permission  or  consent  .of  the  defendant;  and  that  the  said 
to"ri5rociy*'M  ^^^  Rudes,  afterwards,  and  before  the  exhibiting  the  till  of 
amounted  to  a  the  plaintiff,  &c,y  Voluntarily,  and  of  his  own  accord,  returned 
piainSff's^rem^  '^^'^  again  into  the  custody  of  the  defendant,  and  there  re- 
eiiy  against  the  mained  uHtil  aAcr  the  commencement  of  this  suit.  The  plea 
[oMhe  wrij^"^  ^'^^  accompanicd  by  an  affidavit  that  the  escape  was  invoi- 

The  act  of  the  UUtary. 

isio^^ssd^^^!  I^  ^^^  admitted,  at  the  trial,  that  Rudes  was  in  the  custody 
c.  187.)  is  no  of  the  defendant,  as  sheriff,  on  the  ca,  sa.^  and  was  admitted  to 
^iighraISi*ns"t  ^^®  liberties  of  the  gaol,  on  giving  bail  according  to  the  stat- 
a  sheriff,  prior  utc.  (c)  It  was  proved,  that  on  the  18th  of  Jtfiiy,  1807,  Rudes 
o?tbat  ^ffor  ^'^"*  }^^P  ^^^  northern  part  of  the  city  of  Albany,  and  without 
the  previous  the  limits  of  the  gaol-liberties,  and  returned  immediately* 
OTeTin°hyc«sI  thereafter,  and  before  the  commencement  of  this  suit, 
todv,  and  who  '  The  defendant  offered  to  prove  that  Rudes,  immediately 
fed  u^The^^^oi-^'^^'  ^1^®  escape,  returned,  and  remained  within  the  liberties  of 
iibenies,onfriv-  the  gaol  until  the  defendant  was  removed  from  office,  and  an 

ing  bonds  pur- 
suant to  the  act  of  the  SOth  of  March,  1801.  (24(h  sess.  c.  91.  s.  6.)  (a) 
An  act  of  the  legislature  is  not  to  be  construed  to  operate  retrotptctivtlyf  so  as  to  take  away  a  vested 

right,  {b) 

II  is  a  principle  of  universal  jurisprudence,  that  laws,  civil  or  criminal,  must  be  ^irotpccfjee,  and  eaaaoi 
have  a  retroactive  effect. 

{a)  Vid.  Ballou  v.  Kip,  aupra,  175.  note  a. 

{h)  Ace.  People  v.  TibhitU,  4  Cowen,  384.    But  this  principle  does  not  apply  to  a  sUtate  wUch  meiely 
alters  or  modifies  a  remedy.  Id. 

(c)2i{.£r.433.  sec.40. 
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iither  appointed  in  his  stead,  to  whom  the  prisoner  was  duly     ALBANY, 
ttssigned  and  delivered  in  custody,  on  the  execution.     That     ^^^'  ^®^*' 
Rudesy  being  in  custody  of  such  sherifT,  in  pursuance  of  the        n^sH 
"  act  for  the  relief  of  debtors,  witlx  respect  to  the  imprisonment  v. 

of  their  persons,"  in  August  term,  1808,  and  before  the  com- 
mencement of  this  suit,  applied  to  the  Supreme  Court  for  re- 
lief, and  that  his  application  for  a  discharge  was  opposed  by 
the  counsel  for  the  plaintiff,  in  consequence  of  which  opposi- 
tion Rudes  was  detained  in  the  custody  of  the  sheriff.  This 
evidence  was  objected  to  by  tlie  plaintiff's  counsel,  and  over- 
ruled by  the  judge,  unless  the  defendant  would  also  show  that 
the  plaintiff,  at  the  time  of  opposing  the  prisoner's  discharge, 
knew  of  the  escape  ;  but  no  proof  of  that  fact  was  offered  on 
the  part  of  the  defendant. 

The  judge  decided,  that  the  act  of  the  5th  Aprils  1810, 
♦concerning  escapes,  &c.   (33d  sess.  c.  187.)  f  passed  after       [*479J 
issue  joined,  and  before  the  trial,  was  no  bar  to  the  plaintiff's     \tiL  8.431. 
action  ;  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff.  ***' 
The  jury  found  a  verdict,  accordingly,  for  478  dollars  and  32 
cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  argued  at  the  last  August  term. 

Rodman  and  Van  Vechten^  for  the  defendant.  The  plaintiff 
had  two  remedies ;  he  might  waive  the  escape  and  affirm  the 
prisoner  in  custody ;  or  he  might  proceed  against  the  sheriff 
for  the  escape.  His  right  of  action  for  the  escape  had  accrued 
previous  to  the  prisoner's  application  for  a  discharge.  Having 
opposed  the  discharge,  in  consequence  of  which  the  prisoner 
remained  in  custody,  the  plaintiff  must  be  considered  as  having 
made  his  election  as  to  his  remedy.  (4  Johns,  Rep.  469. 
Ratcson  v.  T\Lmer.) 

Before  the  act  concerning  escapes,  passed  the  5th  April, 
1810,  (33d  sess.  c.  187.)  J  the  court,  in  consequence  of  the  act  t2R.8.4Sn. 
relative  to  gaol  liberties,  were  compelled  to  say,  that  where  a 
prisoner  is  suffered  to  go  within  the  liberties,  on  giving  secu- 
rity to  the  sheriff,  and  he  went  beyond  the  liberties,  a  return  or 
recaption  before  action  would  not  excuse  the  sheriff,  who  must 
be  lefl  to  his  remedy  on  the  bond.  But  the  third  section  of 
that  act  declares  the  law  to  be,  that  notwithstanding  the  acts 
relative  to  gaols  and  gaol-libe'ties,  a  return  or  recaption  before 
a  suit  is  brought  for  the  escape,  shall  be  a  good  defence,  as  at 
common  law.  It  is  true,  the  escape  in  the  present  case  was 
before  the  passing  of  that  act,  but  though  a  right  of  action 
attached  before  the  act,  yet  it  was  not  consummated  by  a  verdict. 
The  court  are  now  called  upon  to  decide  as  to  the  construc- 
tion of  the  act 

Henry,  contra.  Afler  the  escape,  the  plaintiff's  right  of 
action  attached ;  and  a  suit  was  commenced  before  the  pass- 

351 


480*  CASES  IN  THE  SUPREME  COURT 

ALBAi^v^     ing  of  the  act.     Is  the  act  declaratory,  or  does  it  introdiwrr'  ^ 

\,^^^0-iL/  ^^^^  rule?    If  the  legislature  intended  to  pass  a  retrosp'^liTe 

Pasb        l^W)  and  to  take  away  vested  rights,  the  language  ought  to 

y     J'     r     have  been  clear  and  explicit,  so  as  to  leave  no  doubt  of  the 

intention.     We  cannot  presume  that  the  legislature  meant  thai 

the  statute  should  have  a  retrospective  effect.     The  legislature 

cannot  take  away  a  vested  right.     No  statute  is  to  have  a 

retrospect  beyond  the  time  of  its  commencement.    {Bac.  Abr. 

Statvte,  C.  vol.  6.  p.  370.)     But  the  language  and  provisions 

of  the  act  are  clearly  prospective.     The  case  of  Tillman  v. 

Lansing  (4  Johns,  Rep.  45.)  shows  that  this  was  a  statutcM^ 

escape,  and  not  within  the  common  law  doctrine  as  to  escapes 

But  it  is  said  the  plaintiff  made  his  election,  and  affirmed  the 

prisoner  in  custody  of  the  new  sheriff.     A  voluntary  escape 

-    .     cannot  be  purged,  and  the  sheriff  was  fixed  by  the  statute 

(2  JVik,  295.)     If  the  sheriff  permits  an  escape,  he  cannot 

retake  the  prisoner;  but  if  the  prisoner  voluntarily  returns, 

and  is  turned  over  to  the  custody  of  the  new  sheriff,  he  may 

avail  himself  of  it ;   for  he  is  not  presumed  to  be  conusant  of 

the  torts  of  his  predecessor. 

Again,  there  can  be  no  election  without  knowledge ;  and  it 
was  not  shown  that  when  the  plaintiff  opposed  the  dis;charge 
of  Rudes,  he  knew  of  the  previous  escape.  The  creditor  has 
a  right  to  the  continued  imprisonment  of  his  debtor :  and  his 
consent  to  detain  him  in  prison  aAer  his  return,  does  not  take 
away  his  right  of  action  for  the  time  he  was  out  of  prison 
Such  an  election  would  be  without  an  equivalent. 

Cu.  ad.  vult. 

The  judges  being  divided,  now  delivered  their  opinions 
seriatim, 

Yates,  J.     The  first  question  raised  in  this  case  is,  whether 

the  opposition  of  the  plaintiff  to  the  discharge  of  the  defendant  in 

[  *481  ]      the  original  suit,  under  the  insolvent  *act,  afler  the  alleged  escape 

had  taken  place,  destroyed  his  right  of  action  against  the  sheriff. 

By  this  opposition,  the  plaintiff  admitted  an  existing  demand 
against  the  original  defendant,  which,  undoubtedly,  was  the 
ground  of  his  interference  to  prevent  the  discharge ;  but  w  heth- 
er,  at  the  time,  he  had  knowledge  of  the  escape,  does  not 
appear,  nor  do  I  think  it  material. 

If  he  supposed  the  conduct  of  the  prisoner  fraudulent,  or 
the  measures  adopted  by  him  to  obtain-  his  discharge,  illegal, 
he  had  a  right  to  prevent  it ;  and  this  could  not  impair  his 
remedy  against  the  sheriff,  if  any  such  remedy  existed  at  the 
time.  The  case  of  Ravenscroft  v.  Eyles  (2  Wils,  295.)  would 
then  be  in  point. 

The  next  question  is,  whether  the  aHeged  escape  is  cured  b^ 
f  ««.  s.uH  the  statute  of  1810.+ 
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By  the  facts  disclosed,  it  does  not  appear  that  the  defendant  Albany, 
bad  knowledge  of  the  prisoner's  being  without  the  gaol-liber-  ^®^'  ^^"• 
ties ;  and  even  if  it  had  been  known  to  him,  he  had  no  right  dasu 
to  restrain  him,  but  could  only  resort  to  his  bond  for  a  breach  ^• 
of  the  condition ;  and  if  that  statute*  is  inoperative,  the  same 
remedy  must  exist  here  as  in  the  case  of  Tillman  v.  Lansing; 
yet  there  the  sheriff  evidently  knew  it,  and  had  seen  the  pris- 
oner without  the  gaol-liberties.  Although,  in  this  instance,  it 
may  be  attended  with  peculiar  hardship  to  the  officer,  the 
statutes  upon  which  that  decision  is  fotinded,  if  not  explained 
by  the  last  law,  must  continue  to  operate  according  to  the 
construction  given  to  them  by  this  court*  It  must,  however, 
be  conceded,  that  this  is  a  rigid  interpretation  of  those  statutes, 
manifestly  intended  for  the  benefit  of  debtors  only,  but  destroy- 
ing an  existing  remedy  on  the  part  of  the  officer ;  for  at  com- 
mon law  the  defence  now.  set  up  would  have  been  sufficient  to 
prelect  the  sheriff;  nor  can  I  think  that  the  legislature  con- 
templated to  increase  his  responsibility  at  the  time;  yet  if  the 
last  law  is  disregarded,  this  must  be  the  effect  of  ''^those 
statutes.  It,  therefore,  remains  for  this  court  to  determine 
whether  the  law  of  1810  affords  relief. 

To  say  that  the  statutes  so  plainly  manifest  the  intention  of 
the  legislature,  in  relation  to  the  sheriff's  responsibility,  as  to 
render  the  declaratory  act  inconsistent,  is  not  warranted  by 
what  appears  from  the  statutes  themselves.  I  think  the  con- 
struction given  to  them  by  this  court  may  well  be  viewed  as 
unforeseen,  and  not  intended,  at  the  time  they  were  passed; 
and  'that,  without  a  violation  of  constitutional  rights,  that 
intention  may  properly  become  a  subject  of  legislative  expla- 
nation, so  that  no  innocent  man,  by  a  literal  construction,  may 
receive  damage,  consonant  to  the  rule  laid  down  by  Lord 
Coke^  (I  Inst.  360.)  that  acts  of  parliament  are  to  be  so  con- 
strued as  no  man  that  is  innocent  or  free  from  injury  or  wrong, 
be,  by  a  literal  construction,  punished  or  endamaged ;  and  in 
that  point  of  view,  the  last  law  is  entitled  to  notice. 

The  third  section  of  this  statute  enacts,  that  nothing  con- 
tained in  the  act,  entitled  an  act  relative  to  gaols,  or  in  the 
act  rendering  bonds  taken  for  the  gaol-liberties  assignable,  and 
for  other  purposes,  shall  be  so  construed,  as  to  prevent  any 
sheriff,  in  case  of  escapes,  from  availing  himself  as  at  common 
law,  of  a  defence  arising  from  a  recaption  on  fresh  pursuit, 
and  a  returning  of  the  prisoner  within  the  custody  of  such  officer 
before  an  action  shall  be  commenced  for  the  escape. 

It  appears  by  this  section,  that  such  a  construction  shall  be 
given  to  those  statutes  as  not  to  prevent  any  sheriff  from  setting 
^up  the  defence  be  had  at  common  law ;  evidently  embracing 
all  such  cases  as  have  arisen  since  the  statutes  mentioned 
in  this  act  were  passed,  and  such  as  might  thereafter  be  pre- 
sented to  the  courts ;  otherwise  it  was  not  necessary  tg  state 
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ALBANY,     the  true  interpretation  of  those  statutes ;  the  defence  might 

y^^^l^^^y.  have  been  secured  to  the  officer  without  it. 

Dasii  If  those  statutes  had  explicitly  avowed  the  intention  of  *the 

Kl  legislature,  and  the  doctrine  of  escape  now  urged  had  been 

f%AQoi^     known  and  allowed  to  have  been  plainly  established  by  them, 

^  ^       legislative  interposition  in  this  way  would  be  inconsistent  and 

improper ;  but  the  principle  had  never  been  recognized  by  our 
courts  until  the  decision  of  Tillman  v.  Lansings  which  took 
place  in  February  term,  1809;  and  at  the  ensuing  session 
of  the  legislature,  this  law,  explaining  the  true  construction  of 
the  former  statutes,  was  ps^ssed,  securing  to  the  sheriff  the 
benefit  of  the  defence,  as  stated  in  the  above  section. 

I  think  this  case  is  clearly  distinguishable  from  a  known 
vested  right,  to  which  the  doctrine  cited  from  4  Bac.  would 
apply ;  that  no  statute  ought  to  have  a  retrospect  beyond  the 
time  of  its  commencement ;  but  when  we  are  convinced  that 
it  was  the  received  opinion,  after  the  passing  of  the  statutes 
relative  to^gaols  and  gaol-liberties,  that  sheriffs  might  avail 
themselves  of  this  defence,  and  that  those  laws  are  not  so  pos- 
itive as  to  supersede  the  necessity,  or  preclude  the  right  of 
legislative  explanation.  Though  the  maxim  of  communis  error 
facit  jusy  does  not  strictly  apply,  yet  I  am  of  opinion,  under 
the  circumstances  of  the  case,  the  declaratory  act  must  control 
this  decision,  and  that  the  construction  of  the  legislature  must 
prevail. 

There  is  nothing  in  the  state  constitution  to  prevent  legisla- 
tive interference  ;  and  being  in  the  nature  of  a  tarty  and  not  a 
contract,  this  question  cannot  be  affected  by  the  constitution 
of  the  United  States^  which,  in  the  10th  section,  declares,  that 
no  state  shall  pass  an  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts. 

If  by  an  ex  post  facto  law  is  intended  all  retrospective  stat- 
utes, as  well  in  relation  to  civil  as  criminal  matters,  then  this 
court  ought  to  pronounce  the  law  in  question  nugatory,  as 
being  against  the  prohibitiqp  in  the  constitution  of  the  United 
States;  but  I  do  not  think  that  the  definition  of  an  ex  post 
facto  law  can  be  extended  beyond  criminal  matters ;  such  taws 

[*4i4  ]  are  only  intended,  ^'as  subject  the  citizen  to  punishment  for  an 
act  done  before  the  existence  of  the  law,  and  declared  criminal 
by  such  subsequent  statute ;  or,  according  to  Justice  Black- 
stone,  in  his  Commentaries^  when,  after  an  action  (indifferent 
in  itself)  is  committed,  the  legislature,  for  the  first  time,  de- 
clares it  to  have  been  a  crime,  and  inflicts  a  punishment  on 
the  person  who  has  committed  it. 

It  will  not  be  pretended  that  the  operation  of  this  law 
could  in  any  way  impair  the  obligation  of  contracts.  Hence* 
it  is  manifest  that  the  constitution  of  the  United  States  does 
not  reach  this  case. 

I  am,  accordingly,  of  opinion,  that  the  legislature  were  pos- 
sessed of  competent  authority  to  pass  this  declaratory  act ;  and 
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that  the  defendant  is  entitled  to  his  defence,  as  at  common  ALBANY, 

law,  according  to  the  construction  given  to  the  former  statutes  ^^-  ^^*** 

by  this  last  law,  and  that,  consequently,  the  verdict  must  be  dash 

set  aside,  and  a  new  trial  granted.  v. 

Spencer,  J.  The  only  questions  which  it  is  necessary  for 
me  to  consider,  are,  whether  the  third  sectign  of  the  act  of  the 
5th  of  April  last,  (sess.  33.  c.  187.)f  extends  toescapes  which  s/2.£r.437. 
Iiad  then  happened,  whether  suits  are  commenced  or  not;  and 
whether,  if  it  does,  the  legislature  could  pass  such  an  act.  It 
is  enacted,  that  nothing  contained  in  the  act  entitled  an  act 
relative  to  gaols,  or  in  the  act  rendering  bonds  taken  for  the 
gaol  liberties  assignable,  and  for  other  purposes,  shall  be  so 
construed,  as  to  prevent  any  sheriff,  in  cases  of  escapes,  from 
availing  himself,  as  at  common  law,  of  a  defence  arising  from 
a  recaption  on  fresh  pursuit,  and  a  returning  of  the  prisoner 
within  the  custody  of  such  officer  before  an  action  shall  be  com- 
menced for  the  escape. 

I  have  no  difficulty  in  admitting  the  correctness  of  the  posi- 
tion in  Bac.  Abr.  Statute,  C.  (6  JBac.  Abr.  370.  GvnUinCs  erf.) 
that  it  is  in  general  true,  that  no  statute  is  to  have  a  retrospect 
beyond  the  time  of  its  commencement ;  *and  thai  the  law  of  [  *  485  J 
parliament  is,  that  regularly  nova  cnnstitutio  futuris  formam  debet 
imponere,  non  praterttis. 

The  case  of  Helmore  v.  Shuter  and  another,  or,  as  it  is  report- 
ed in  some  of  the  books,  Gillmore  v.  Shuter,  (2  Show,  17.)  was 
decided  on  that  principle.  It  was  an  action  on  a  parol  prom- 
ise in  consideration  of  marriage,  made  in  1676.  The  statute 
of  frauds,  S9  Car,  II.  c.  3.  enacted,  that  no  action  shall  be 
brought  from  and  after  the  24th  June,  1677,  whereby  to  charge 
any  person  upon  any  agreement  in  consideration  of  marriage, 
unless  some  note  or  memorandum  in  writing  be  signed,  &c 
In  the  report  of  this  case  in  Shower,  which  is  quite  full,  Scroggs, 
Ch.  J.,  Wylde,  J.,  and  Jones,  J.,  said,  they  believed  the  inten- 
tion of  the  makers  of  that  statute  was  only  to  prevent  for  the 
future,  and  that  it  was  a  cautionary  law,  and  if  a  motion  was 
made  in  the  House  of  Lords  concerning  it,  they  would  all  ex- 
plain it  so;  besides,  it  would  be  a  great  mischief  to  explain  it 
otherwise,  to  annul  all  promises  by  parol  before  that  time,  upon 
which  men  had  trusted  and  depended,  reckoning  them  good 
and  valid  in  law,  as  they  are  yet  amongst  honest  men  ;  and, 
therefore,  judgment  was  given  for  the  plaintiff.  The  same 
case  is  reported  in  2  Mod.  310.  1  Freem.  466.  2  Lev.  227. 
2  Jones,  108.  and  1  Vent.  330. 

The  case  of  Couch,  qui  tam^  v.  Jeffries  (4  Burr.  2460.)  was 
decided  on  the  same  principle ;  it  was  an  action  for  the  penalty 
for  not  paying  the  stamp  duty  upon  an  indenture.  On  the 
trial,  the  plaintiff  had  a  verdict ;  and  it  was  moved  to  stay 
entering  the  judgment,  the  defendant  having,  after  the  verdict, 
paid  the  duty,  pursuant  to  an  act  which  discharged  persons 
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ALBANY,    who  had  incurred  penalties,  upon  paying  the  duty  by  a  cer 

^^^^JfJ^  tain  day,  and  before  which  it  had  been  paid  ;  and  the  question 
Dash        ^&s,  whether  the  act  related  to  actions  commenced  before  its 

Y     ^*  passing.     Lord  Mansfield  placed  his  opinion  on  the  intention 

'  of  the  legislature,  which,  he  supposed,  could  not  have  been  to 

take  away  from  the  person,  who  had  incurred  a  great  deal  of 

^  •  486  ]       cost  in  prosecuting  it,  a  vested  right.     Mr.  Justice  *  Yates  ob- 
served, that  the  payment  ought  to  be  made  so  that  it  can  be 
^     given  in  evidence  at  the  trial,  and  that  it  would  be  strange  to 
make  a  construction  with  a  retrospect  to  punish  an  innocent 
man  in  favor  of  an  offender. 

In  these  cases,  the  inquiry  was  into  the  intention  of  the 
legislature,  taking  as  a  leading  guide,  in  aid  of  the  construc- 
tion, the  presumption  that  all  laws  are  prospective,  and  not 
retrospective. 

Statutes  are  to  be  so  construed  as  may  best  answer  the 
intention  which  the  makers  had  in  view,  and  the  intention  is, 
sometimes,  to  be  collected  from  the  cause  or  necessity  of 
making  a  statute ;  and  a  thing  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the  statute  as  if  it  were 
within  the  letter*  (6  Bac.  Abr.  384.  GwiUinCs  ed.  StaL  I. 
s.  5.  and  the  ^ases  there  cited.)  To  ascertain  the  intention  of 
the  legislature,  it  is  only  necessary  to  consider,  that  prior  to  the 
case  of  Tillman  v.  Lansings  (4  Johns.  Rep.  45.)  decided  in 
Febrtiary  term,  I809j  the  opinion  had  universally  obtained, 
that  a  voluntary  return  of  a  prisoner,  before  action  brought, 
(whether  he  had  given  bond  for  the  gaol-liberties  or  not,)  in 
case  of  a  n^ligent  escape,  was  a  good  defence  to  the  sheriff; 
and  in  deciding  that  case,  we  put  a  construction  on  the  statute 
relative  to  gaob,  (though  I  concurred  in  it,)  which  I  thought 
a  rigid  and  harsh  one,  as  respected  public  officers ;  because 
it  rendered  them  liable  to  be  drawn  in  question  for  acts  which, 
when  done,  were  supposed  not  to  expose  sheriffs,  and  after  the 
lapse  of  many  years,  when  their  security,  in  many  instances^ 
may  have  become  irresponsible. 

The  act  now  under  consideration  does  not,  in  terms,  notice 
suits  then  existing,  or  escapes  which  had  then  taken  place  ; 
but  it  does  what  is  tantamount.  It  addresses  itself  to  the 
judges  of  our  courts,  and  requires  such  a  construction  to  be 
put  on  the  two  acts,  as  not  to  take  away  from  sheriffs  the  right 

f  •487  ]  of  availing  themselves  of  recaption,  ♦or  the  voluntary  return  of 
the  prisoner  before  action  brought  It  is,  in  effect,  a  declara- 
tory statute ;  in  form,  a  directory  one ;  and  it  would  lead  to  a 
most  absurd  consequence  to  maintain,  that  after  the  legislature 
has  spoken  its  will,  as  to  the  construction  of  the  preexisting 
statutes,  for  courts  of  justice  to  proceed  and  apply  the  con- 
demned rule  to  a  certam  set  of  cases ;  but  with  respect  to  cases 
precisely  similar,  though  of  a. more  recent  date,  adopt  the  con- 
struction required  to  be  given.  The  statute  does  not  profess 
to  introduce  a  new  rule,  but  considers  sheriffs  as  always  hav-> 
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ing  nad  the  right  to  protect  themselves  by  recaption,  or  the     Albany, 
voluntary  return  of  the  prisoner.     If  it  was  competent  to  the  ^J^^l^J^^V^ 
legislature  to  alter  the  law  retrospectively,  it  appears  to  me        dash 
thAt  they  have  effectually  done  it.  y     ^• 

The  act  implies  that  the  legislature  was  dissatisfied  with  the 
exposition  given  to  the  statutes  relative  to  gaols  and  gaol-lib- 
erties, and  they  manifestly  intended  to  reinstate  the  law,  as 
they  conceived  it  was  when  the  decision  of  Tillman  \,  Lansing 
took  place. 

If  a  new  rule  was  to  have  been  made,  it  is  inconceivable  that 
such  terms  should  have  been  used;  for  a  legislature  to  require 
a  particular  construction,  contrary  to  the  existing  one,  unless 
the  anterior  law  would  admit  of  the  required  construction, 
would  be  to  require  a  flat  absurdity.  I  understand  the  legis- 
lature as  saying,  in  effect,  we  will  not  make  a  new  rule,  but 
we  will  require  the  law  to  be  construed  as  it  ought  to  have 
been. 

It  is  idle,  m  this  case,  to  talk  of  vested  rights,  to  sue  sheriffs 
for  escapes,  who   have   a  defence  arising  from   recaption,  or  >r 

•  a  voluntary  return  of  the  prisoner,  if  that  right  existed  when 
the  act  was  passed,  in  the  opinion  of  the  legislature ;  and  it  in 
Ceict  becomes  a  question,  in  this  inquiry,  whether  the  right 
was  vested  or  not,  which  has  the  supremacy,  the  legislature  or 
the  courts  of  justice.  The  case  in  Shower  stands  on  a  very 
different  ground.  When  that  parol  promise  was  made,  it  was 
unquestionably  valid,  and  the  promisee  had  a  right  to  rely  *on  [  *  488  ] 
its  fulfilment.  So  in  the  case  of  Couch^  qui  iam^  v.  Jtfferies, 
the  penalty  had  been  incurred,  and  the  right  to  prosecute  for 
it  became  vested  in  the  common  informer.  It  had  been  pros- 
ecuted to  verdict,  and  the  plaintiff  had  become  Uable  to  his 
attorney  for  the  costs ;  and,  in  fact,  the  defendant  had  lost  his 
right  to  insist  on  the  payment  of  the  duty.  He  was  entirely 
precluded  by  the  verdict ;  and  in  both  those  cases,  it  required 
the  clearest  manifestation  of  the  will  of  the  legislature,  that  the 
acts  should  retrospect.  The  present  is  a  case  stricti  juris,  •. 
The  decision  in  Tillman  v.  iamiwig'  subjected  either  the  sheriffs 
or  bail,  who  are  favorites  with  courts  of  justice,  to  the  pay- 
ment of  money,  contrary  to  the  then  general  understanding 
of  the  profession,  and  all  parties  concerned ;  and  I  cannot 
forbear  repeating  the  idea  that  the  legislature,  under  a  convic- 
tion that  the  construction  put  on  the  acts  in  question  was  in- 
dbrrect  in  principle,  and  unjust  in  its  operation,  intended,  "hj 
an  exertion  of  the  plenary  powers  they  possess,  to  rescue  future 
cases  not  adjudicated,  from  the  construction  of  the  statutes 
adopted  by  this  court.  The  construction  which  they  require 
18  that  which  the  legislature  consider  the  correct  one. 

The  remaining  question  is,  whether  the  legislature  are  in- 
'  hibited,  by  any  constitutional  restraints,  from  passing  the  act*         ^ 
It  is  in  vain  to  search  for  any  prohibition  in  the  state  const»».'i- 
don ;  and  if  the  constitution  of  the  United  States  denies  to  the 
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ALBANY,     state  legislatures  the  right  to  enact  such  a  statute,  it  must  be 
^^Jj;;jfj^  in  the  10th  sect,  of  the  first  article,  which  provides  that  no 
Dash        state  shall  pass  an  tx  post  facto  law,  or  law  impairing  the  ob- 
V     k'  ligGition  of  contracts.     Is  this  act  an  tx  post  facto  law,  or  docs 

'  it  impair  the  obli^tion  of  contracts  ?  The  term  ex  post  facto 
is  technical,  and  is  to  be  construed  according  to  the  received 
and  well  understood  meaning  and  import  of  it,  when  the  con- 
stitution was  adopted.  Judge  Blackstone  (1  Comm.  46.)  had 
[  *  489  ]  explained  the  terra.  His  work  was  *the  most  popular  then 
extant,  and  it  was  in  the  hands  of  all  professional  gentlemen, 
and  of  those  who  devoted  their  time  and  service  to  the  state. 
He  says,  "An  ex  post  facto  law  is  when,  after  an  action  (indif- 
ferent in  itself)  is  committed,  the  legislature  then,  for  the 
first  time,  declares  it  to  have  been  a  crime,  and  inflicts  a  pun- 
ishment ijpon  the  person  who  has  committed  it." 

The  *'Jrc(/cra/t5f,"  a  work  of  high  celebrity,  and  which  is 
understood  to  have  been  the  production  of  three  eminent 
statesmen  and  civilians,  two  of  whom  had  been  members  of 
the  convention  which  formed  the  constitution,  agree  that  this 
definition  is  correct,  and  that  it  is  so  to  be  understood.  But^ 
the  term  has  received  a  judicial  exposition  in  the  Supreme 
Court  of  the  United  States^  in  the  case  of  Colder  and  Wife  v. 
Bull  and  Wifey  (3  DaU.  386.)  All  the  judges  who  gave 
opinions  agree  that  the  inhibition  in  the  constitution,  against 
passing  ex  post  facto  laws  by  the  states,  is  to  be  understood  as 
relating  to  laws  respecting  crimes,  pains  and  penalties;  and 
they  substantially  adopt  Judge  Blackstone^  definition.  Thus 
far,  then,  there  can  be  no  objection  to  the  act. 

It  cannot  admit  of  an  argument  that  the  act  impairs  the  ob- 
ligation of  contracts,  for  me  most  conclusive  of  all  reasons, 
because  no  contract  exists  in  the  case.  It  is  an  action  for  a 
torty  for  the  wrongful  escape  of  a  debtor  in  the  sheriff's  custody ; 
and  it  would  be  a  waste  of  time  to  cite  authorities, 
which  are  numberless,  that  the  escape  being  a  torty  the  remedy 
is  lost,  if  the  sheriff  should  die ;  and  there  would  be  no  relief 
against  his  representatives. 

A  difiiculty  still  more  formidable  has  been  suggested,  not, 
however,  growing  out  of  the  constitution,  but  which  equally  at- 
tacks the  power  of  the  legislature.  It  is,  as  I  understand,  this; 
can  a  legislature,  after  a  construction  has  been  given  to  a 
statute  by  the  courts  of  law,  alter  that  construction  by  an  act 
which  has  a  retrospect,  so  as  to  affect  existing  cases  f 
*  490  ]  It  is  not  necessary  to  inquire  whether  a  legislature  can,  '^by 

the  plenitude  of  its  power,  annul  an  existing  judgment.  This 
power  I  should  undoubtedly  deny,  because  there  then  immedi- 
ately arises  a  contract  against  the  party  adjudged  to  pay  a  sum 
of  money  in  favor  of  him  to  whom  it  is  awarded;  but  the 
question  is,  whether  such  power  is  not  necessarily  inherent  in 
sovereignty,  before  trial  and  before  judgment,  to  alter  the  con 
struction  of  a  penal  act,  and  to  requirc^courts  of  justice  to  ob 
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serve  the  construction  required  to  be  made.  On  this  point,  ALBANY,  , 
we  have  two  clashing  decisions  in  the  Supreme  Court  of  the  ^•*-  *®'^- 
United  States^  if  we  may  confide  in  the  accuracy  of  the  report-  ^"^ih^^T"**^ 
ers  who  have  published  the  decisions  of  that  court.  In  the  ..  J- 
case  of  Ogden,Adm'r.,  v.  BlacTcUdge.Ejo'r.,  (2  Cranch's  Rep.  ^^'  ^''''''''^ 
272.)  the  question  was,  whether  an  act  of  the  state  of  North 
Carolina^  passed  in  1715,  enacting  that  the  creditors  of  deceased 
persons  should  make  their  claim  within  seven  years  after  the 
death  of  the  debtor,  or  otherwise  be  for  ever  debarred,  was  a 
bar  to  the  creditors'  recovering.  That  act  had  been  virtually 
repealed  in  1784,  and  absolutely  in  1789;  but  in  1799,  and 
after  that  suit  was  brought,  an  act  was  passed  explanatory 
of  the  act  of  1789,  and  declaring  that  it  should  not  be  consid- 
ered a  repeal  of  that  part  of  the  act,  passed  in  1715,  which 
created  the  limitation.  The  court,  in  giving  judgment  for 
the  plaintiff,  declared  their  opinion  to  be,  that  the  act  of 
1715  was  no  bar  to  the  plaintiff's  action,  it  having  been 
repealed  by  the  act  of  1789.  Not  a  word  is  said,  by  the  court, 
on  the  operation  of  the  act  of  1799;  and  no  reasoning  is  gone 
into,  to  evince  ttie  want  of  power  in  the  legislature,  to  pass  the 
xplanatory  act  of  1799,  though^it  must  be  conceded  that  the 
court  disregarded  that  act,  or  their  judgment  must  have  been 
c^ifTerent.  Whatever  my  respect  may  be  for  that  high  tribunal,  I 
cannot  consent  to  be  bound  by  a  decision  at  variance,  not  only 
with  an  anterior  decision  of  the  same  court,  but  so  entirely 
destitute  of  reasoning  or  authority  to  support  it. 

♦The  other  case  to  which  I  allude,  is  that  of  Colder  and  Wife  [  *  191  ] 
V.  Bull  and  Wife^  before  cited.  It  was  this;  on  the  21st  of  ^ 
Marchy  1793,  the  Court  of  Ppobates  for  Hartford  county  disap- 
proved of  the  will  of  N.  Morrison,  and  refused  to  record  it. 
No  appeal  was  made  from  that  decree  in  18  months,  and  by 
that  neglect,  and  a  statute  of  Connecticut^  all  right  of  appeal  was 
barred.  In  May,  1795,  the  legislature  of  Connecticut  passed  a 
resolution,  or  law,  setting  aside  the  decree,  and  granted  a  new 
hearing  by  the  same  Court  of  Probates,  with  a  right  of  appeal 
in  six  months.  A  new  hearing  took  place ;  the  will  was  ap- 
proved and  ordered  to  be  recorded ;  an  appeal  was  carried  to 
the  Superior  Court  of  the  state,  who  affirmed  the  decr<^  ;  and, 
on  an  appeal  from  that  court  to  the  Court  of  Errors  of  Con-- 
necticui,  it  was  adjudged  there  were  no  errors ;  and  from  that 
court.it  came  before  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  affirmed. 

In  the  progress  of  the  cause,  it  appeared  that  the  legislature 
of  Connecticut  had,  in  two  instances,  since  1762,  by  resolutions, 
or  acts,  granted  new  trials  in  the  courts  of  law ;  and  although 
it  perplexed  the  judges,  whether  to  consider  them  as  acting 
judicially,  or  legislatively,  they  discussed  the  cause  on  botn 
principles.  It  would  seem  to  me  most  certain,  that  it  was  ut- 
terly inconsistent  with  every  principle  of  judicature  to  set  aside 
he  operation  of  a  law  of  the  state,  which  had  barred  the  appeal, 
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'   ALBANY,     and  adjudge  a  new  law,  opening  it  and  limiting  a  new  appeal 

^^J]^;JJIi^  in  that  case  to  six  months.     Indeed,  it  surpasses  my  po^*  er  of 
DAiH        comprehension,  to  understand  how  a  legislature  can  be  said  to 

Va!*  Klskcx  ^^^  judicially,  in  ordering  a  new  hearing  in  another  court, 
when  it  was  not  possessed  of  the  can^e,  either  by  appeal  or 
writ  of  error.  It  certainly  was  a  legislative  act,  in  its  extent  of 
power,  and  in  its  operation,  much  surpassing  the  act  under  con- 

[*  192]  sideratton,  should  it  be  construed  to  extend  to  cases  *vvhich 
have  already  happened,  and  which  have  not  been  adjudicated. 
I  shall  not  undertake  to  state  the  arguments  of  the  judges, 
for  considering  the  law  or  resolution  of  the  legislature  of  Cem- 
ntctiait  valid  ;  but  to  me  their  reasoning  appears  unanswerable ; 
that  the  constitution  having  imposed  no  limits  on  the  legisla* 
live  power  reaching  the  present  case,  the  consequence  is,  that 
whatever  the  legislative  power  chooses  to  enact,  would  be 
lawfully  enacted,  and  the  judicial  power  cannot  interpose  to 
pronounce  it  void.  Iredeliy  Justice,  lays  down  this  position  ; 
and  the  decision  of  the  court,  in  the  particular  case,  sanctions 
it.  Patersan,  Justice,  who  was  a  member  of  the  convention 
which  formed  and  proposed  the  constitution  of  the  United 
StateSy  says,  "  he  had  an  ardent  desire  to  have  extended  the 
provision  in  the  constitution  to  retrospective  laws  in  general ;" 
and  after  some  observations  on  the  impropriety  of  such  laws, 
he  concludes,  '^  But  on  full  considerotion,  I  am  convinced,  that 
ex  post  facto  laws  must  be  limited  in  the  manner  already  ex- 
pressed ;"  evidently  meaning,  that  a  retrospective  law,  as  such, 
was  not  prohibited  by  the  constitution. 

This  case  I  conceive  to  be  a  solemn  determination  of  the 
iquestion  before  us ;  and  proving  that  the  act  cannot  be  objected 
to,  because  it  is  retrospective,  if  it  be  not  an  ex  post  facto  law, 
or  a  law  impairing  the  obligation  of  contracts. 

The  construction  of  statutes,  undoubtedly,  is  a  judicial 
(unction,  subject,  however,  to  thfe  uncontrollable  power  of  the 
legislature,  to  alter  that  construction  in  cases  which  have  not 
passed  to  judgment ;  and  I  must  insist,  that  our  state  legisla- 
ture, when  acting  within  the  pale  of  the  constitutions  of  the 
United  States  vluA  of  this  state,  has  the  same  omnipotence  which 
-Judge  Blarkstone  ascribes  to  the  British  parliament:  "It  has 
sovereign  and  uncontrollable  authority,  in  the  making,  confniH- 
ing,  restraining,  abrogating,  repealing,  reviving  and -eTpow??#.^t\ia^ 

[  *  493  ]  of  laws,  ^concerning  all  matters  of  all  possible  denominations." 
(1  Bl.  Comm.  160.) 

Upon  the  fullest  consideration,  I  am  of  opinion,  that  the  act 
of  the  5th  of  April  reaches  this  case,  and  that  it  is  free  from 
any  constitutional  objections. 

Thompson,  J.    Whether  the  act  of  the  5th  of  Aprily  1810, 

ftl?.  A  437     (33d  sess.  c.  187.)+  shall  affect  the  plaintiff's  remedy  against 

the  sheriff,  when  not  only  the  cause  of  action  existed,  but  the 

suit  had  been  actually  instituted  before  the  passing  of  the  act, 
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IB  the  question  which  we  are  called  upon  to  decide.  This  act  albamt» 
declares,  that  nothing  contained  in  the  act  relative  to  gaols,  ^®**-  ^^^*' 
passed  the  30th  of  March,  1801 ,  or  in  the  act  rendering  bonds,  dash 
taken  for  the  gaol-liberties,  assignable,  passed  the  28th  of  ^• 
March,  1609,  shall  be  so  construed  as  to  prevent  any  sheriff, 
coroner,  or  other  officer,  in  cases  of  escapes,  from  availing  him- 
self,  as  at  common  law,  of  a  defence  arising  from  recaption  on 
fresh  pursuit,  and  a  return  of  the  prisoner,  within  the  cu&tody  of 
such  oHFcer,  before  the  action  shall  be  commenced  for  the  escape. 
According  to  the  unanimous  opinion  of  this  court,  in  the 
case  of  Tillman  v.  Lansing,  (4  Johns.  Rep.  45.)  the  true  con- 
struction of  the  act  of  1801,  above  referred  to,  went  to  take 
from  the  sheriff  a  right  which  he  had  at  common  law,  to  avail 
himself  of  a  voluntary  return  of  the  prisoner,  before  suit  brought, 
as  Q  defence  in  an  action  against  him  for  the  escape.  Under 
this  construction  of  that  statute,  the  present  suit  was  brought, 
and,  according  to  the  facts  found  in  the  case,  the  plainiilf's 
right  to  recover  against  the  sheriff  was  complete,  and  his  suit 
pending,  at  the  time  the  statute,  which  is  now  said  to  divest 
him  of  that  right,  passed.  It  is  repugnant  to  the  first  princi- 
ples of  justice,  and  the  equal  and  permanent  security  of  rights, 
to  take,  by  law,  the  property  of  one  individual,  without  his 
consent,  and  give  it  to  another.  The  principle  contended  for, 
on  the  part  of  the  defendant,  ^inevitably  leads  to,  and  sanctions,  [  ^494  J 
such  a  doctrine.  For  if  the  plaintiff  can  be  deprived  of  his 
remedy  already  vested,  with  equal  propriety  might  he  be  com- 
pelled to  refund  the  money,  had  he  actually  received  it.  But 
we  are  not  called  upon  to  give  effect  and  operation  to  a  statute, 
admitting,  in  my  judgment,  of  a  retrospective  construction. 
That  the  plaintiff  had  a  vested  right  and  remedy  against  the 
sheriff,  on  the  5th  o{  April,  1810,  cannot  be  doubted.  It  is  a 
settled  and  established  principle  in  England,  that  the  power  of 
construing  statutes  belongs  to  the  courts  of  justice.  (6  Bac. 
Abr.  178.  Hob.  346.)  This  principle  receives  addftional 
strength  with  us,  when  the  boundaries  between  the  legislative 
and  judicial  departments  of  the  government  are  so  well  defined, 
and  cautiously  guarded.  If,  then,  the  construction  of  the  act 
of  1801  belonged  to  the  courts  of  justice,  the  interpretation 
given  to  it  by  this  court  became  the  fixed  and  settled  rule  of 
law,  until  altered  by  a  superior  tribunal,  or  by  the  legislature. 
It  is  n6t  now,  nor  has  it,  at  any  time,  been  pretended,  but  that 
the  construction  given  to  that  statute,  was  the  true  and  only 
one  of  which  it  was  susceptible.  It  follows,  therefore,  as  a 
necessary  consequence,  that  the  plaintiff,  at  the  commencement 
of  his  suit,  had  a  vested  right  of  recovery  against  the  sheriff. 

The  next  inquiry  is,  whether  the  legislature,  by  the  act  of 
the  5th  of  April,  have  taken  away  this  right.  It  is  unnecessary 
here  to  examine  whether  a  law,  admitting  of  such  a  construc- 
tion, would  be  binding  upon  this  court,  because  I  am  well 
KLtisfied,  that,  according  to  the  settled  rules  of  interpretation, 
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ALBANY,     the  one  now  before  us  will  not  admit  of  such  a  construction 
Feb.  1811.     jf  j^  ^^  proper  and  necessary  to  inquire  into  the  intention  of 
Dash        the  legislature,  aliunde,  bjr  reference  to  other  statutes  on  the 

y     ^-  same  subject,  the  act  of  the  28th  of  Marck^  1809,  affords  a 

very  strong  inference  that  the  act  of  the  6th  of  April  was  not 
intended   to  have  a  retrospective  operation.     That  act  was 

[  *  495]       passed  only  one  month  after  the  decision  in  *the  case  of  Tiil" 
man  v.  Lansing,  and  was  in  affirmance  of  the  construction 
given  by  this  court  to  the  act  of  1801  ;  because  it  was  made 
for  the  express  purpose  of  meeting  and  removing  some  of  the 
difficulties  suggested  by  the  court  in  that  case ;  such  as  making 
the  bonds,  taken  by  the  shcrilT  for  the  liberties,  assignable,  and 
authorizing  the  court,  in  case  the  plaintitT  refused  to  take  such 
assignment,  to  stay  the  proceedings  aga'.nst  the  i;herifr,  until  he 
should  have  a  reasonable  time  to  prosecute  such  bond,  and 
expressly  declares,  that  this  provision  shall  extend,  as  well  to 
suits  now  pending  as  to  those  hereafter  to  be  commenced.     The 
sense  of  the  legislature  is  here  clearly  shown,  that  without  this 
express  provision,  the  statute  would  not  extend  to  suits  then 
pending.     It  is  reasonable,  therefore,  to  conclude,  that  when 
the  same  subject  was  again  under  consideration,  the  next  year, 
if  it  had  been  intended  that  the  act  then  passed  should  affect 
suits  already  pending,  it  would,  as  in  the  other  law,  have  been 
expressly  so  declared.     The  general  rule  is,  that  no  statute  is 
to  have  a  retrospect  beyond  the  time  of  its  commencement ; 
for  the  rule  and  law  of  parliament  is,  that  nova  constitutio 
futuris  formam  debet  imponere,  non  prateritis.    (6  Bac,  Abr.  370. 
2  Inst.  292.^     Blackstone,  in  his  Commentaries,  treats  it  as  a 
first  principle,  that  all  laws  are  to  commence  in  fuiuro,  and 
operate  prospectively.     (1  Comm.  44.)     After  referring  to  the 
unjust  and  iniquitous  practice  of  the  Roman  emperor,  (  Caligula,) 
as  to  the  manner  of  writing  and  publishing  his  laws,  he  observes, 
that  there  is  still  a  more  unreasonable  method  than  this,  which 
is  called  making  laws  ex  post  facto.     Although,  technically 
speaking,  the  term  ex  post  facto  may  be  applicable  only  to  laws 
punishing  criminal  ofTences,  the  principle  is  equally  applicable 
to  civil  cases.     An  act  of  the  legislature  ought  never  to  be  so 
construed  as  to  do  injustice.     Lord  Coke  lays  down  the  rule 
to  be,  ( Co,  Litt,  360.  a.)  that  acts  of  parliament  are  to  be  so 
construed,  as  that  no  man  who  is  innocent,  or  free  from  injury 
•496]       or  wrojig,  ♦shall,  by  a  literal  interpretation,  be  punished  or 
endamaged.     Giving  to  tlie  act  now  under  consideration  a 
retrospective  operation,  would   manifestly  be  productive  of 
these  consequences ;  for  it  not  only  takes  away  a  vested  right, 
but  punishes  and  endamages  the  plaintiff,  in  the  payment  of 
costs.    If  his  action  is  defeated,  and  his  right  of  recovery  taken 
a-.vay  by  this  statute,  he  not  only  loses  his  own  costs,  but  will 
be  obi.gjJ  to  pay  costs  to  the  defendant.     It  never  can  be 

|)resunied,  from  the  general  words  of  this  statute,  that  the  legis* 
ature  intended  that  it  should  work  such  injustice.     Nothins 
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short  uf  the  most  direct  and  unequivocal  expressions  would     Albany, 
jastiiy  such  a  conclusion.     The  best  settled  rule  of  construe-     ^^^'  *®^*' 
lion  given  by  the  English  courts  to  the  statute  of  frauds,  ^""^^lui^*^ 
(29  Car.  II.  c.  3.)  goes  strongly  in  corroboration  of  the  inter-         ^• 
pietation  I  have  given  to  the  act  before  us.    The  language  of    ^       "*" 
tliat  statute  is,  *'U)at  from  and  after  the  24th  ofJune^  1677, 
no  action  shall  be  brought^  whereby  to  charge  any  person  upon 
an  agreement  in  consideration,"  &c.    Yet  it  has  been  uniformly 
held,  that  it  would  not  retrospect,  so  as  to  take  away  a  right 
*of  action  to  which  a  party  was  before  that  time  entitled,  but 
applied  only  to  promises  made  after  the  24th  of  June,  1677. 
(4  Burr.  2560.    2  Shower,  17.    2  Mod.  310.    1  Vent.  330.) 

The  act  of  the  5th  o{  April,  1810,  can  be  viewed  in  no  other 
light  than  as  introducing  a  new  rule  of  law.  It  does  not  purport 
to  be  an  explanatory  statute,  or  profess  to  give  a  different  con- 
struction to  the  act  of  1801  than  had  been  given  to  it  by  this 
court.  But  the  legislature,  proceeding  on  the  ground  that  a 
competent  tribunal  had  declared,  that  under  that  act  sheriffs 
could  not  avail  themselves  of  a  voluntary  return  of  a  prisoner, 
before  suit  brought,  in  discharge  of  their  liability  for  an  escape, 
as  they  might  have  done  at  common  law,  thought  proper  to 
ret)tore  to  sheriffs  this  common  law  right,  which  had  been  taken 
away  by  the  statute  of  1801,  and  so  far  to  repeal  that  statute. 
It  is  an  undeniable  *rule  of  construction,  that  a  subsequent  [  *  497  ] 
statute,  making  a  different  provision  on  the  same  subject,  is 
not  an  explanatory  act,  but  an  implied  repeal  of  the  former, 
which  is  precisely  the  case  here.  I  do  not,  therefore,  perceive 
any  possible  escape  from  the  conclusion,  that  the  act  under 
consideration  establishes  a  new  rule  of  law,  and  as  such  ought 
not  to  have  a  retrospective  operation,  unless  so  declared,  in 
the  most  unequivocal  manner,  which  it  certainly  is  not. 

But  if  we  consider  this  in  the  nature  of  an  eaplanatory  ad, 
it  will  operate  equally  against  the  defendant's  construction; 
for  such  statutes  are  to  be  construed  only  according  to  tho 
words,  and  hot  with  any  equity  or  intendment,  as  was  resolvec 
in  BatUr  and  Baker's  case,  (3  Coke,  35.  a.)  for  if  any.expo- 
sition  should  be  made  against  the  direct  letter  of  the  exposition 
made  by  parliament,  there  would  be  no  end  to  expositions. 
So  in  the  case  of  Dalbury  Parish  v.  Foster,  (Carthew,  396.) 
the  doctrine  laid  down  is,  that  when  one  statute  is  made 
explanatory  of  another,  the  court  cannot  vary  the  explanation 
further  than  is  expressed  in  the  statute.  Where  the  statute  of 
explanation  is  doubtful,  it  may  have  such  exposition  as  shall  be 
taken  to  stand  with  the  scope  and  intention  of  the  statute,  and 
which  shall  be  reasonable,  as  was  held  by  the  court,  in  Godfrey 
V.  IVade,  (Jones,  35.  19  Vin.  517.  note.)  An  act  which  is  to 
take  away  or  clog  a  remedy  which  a  party  has  by  the  common 
law,  shall  not  be  taken  by  equity;  (19  Vin.  514.)  and  there  is 
no  reason  why  the  same  rule  should  not  apply,  where  a  remedy 
given  by  the  statiUe  is  to  be  taken  away.    Construing  this  act 
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ALBANY,    grammatically,  accoiding  to  the  words,  the  provision  is  pro* 
J^\^^\r  V^ctive,  "  that  nothing  in  the  former  act  shall  be  construed  to 
Dash        prevent,"  &c.     If  the  construction  be  doubtful,  and  the  rule 
^'  in  Godfrey  and  tVade  be  applied,  can  it  for  a  moment  be  quea- 

'  tioned,  that  it  is  more  just  and  reasonable  to  confine  it  to  ca^ea 
r*498]       arising,  or  at  *all  events,  to  suits  brought  after  the  parsing  of 
the  act,  so  as  not  to  punish  plaintiff^  with  costs,  whe))  they  ha^d 
a  good  and  valid  cause  of  action  at  the  commencement  of  the 
suit.    In  the  case  of  Ogden  v.  BlacTcledge^  (2  Cranch,  272.)  in 
the  Supreme  Court  of  the  United  States,  the  eflect-and  opera' 
tion  of  an  explanatory  statute  was  under  consideration.    In  that 
case,  as  in  this,  the  statute  was  passed  after  the  commenoement 
of  the  suit.     And  it  was  urged  by  counsel,  that  if  the  suit  had 
been  brought  after  the  passing  of  the  explanatory  act,  it  woald 
not  alter  the  past  law,  and  make  that  to  have  been  law  which 
was  not  law  at  the  time.     To  declare  what  the  law  is,  or  has 
been,  is  a  judicial  power;  to  declare  what  the  few  shall 'be,  is 
legislative.    One  of  the  fundamental  principles  of  all  our  govern- 
ments is,  that  the  legislative  power  shall  be  separate  from  the 
judicial.     But  that,  at  all  events,  the  statute  could  not  ^LfTect 
that  suit,  which  was  brought  before  the  law  Was  passed.     The 
court  stopped  the  counsel,  considering  the  question  as  too  platn 
to  be  argued.    This  case  is  precisely  in  point,  and  although 
not  binding  on  this  court,  is  entitled  to  high  respect  and  atten* 
tion.     The  language  of  Raymond,  J.,  in  the  case  of  fViUcinson 
V.  Myer,   (2  Ld.  Raym.  1362.)  seems  to  imply,  that  laws 
denominated  ex  post  facto  are  not  confined  to  criminal  cases. 
Speaking  of  the  statute  of  Geo.  I.  relative  to  registering  con- 
tracts for  South  Sea  stock,  he  says,  this  act  being  ex  post  facto, 
the  construction  of  the  words  ought  not  to  be  strained,  in  order 
to  defeat  a  contract,  to  the  benefit  Whereof  the  party  was  well 
entitled  at  the  time  the  contract  Was  made.     Admitting  this 
not  to  have  been  technically  an  ex  post  facto  law,  as  I  have  no 
doubt  it  was  not,  yet  it  shows  the  light  in  which,  according  to 
the  opinion  of  the  judge,  all  retrospective  laws  are  to  be  viewed, 
and  the  rules  of  construction  applicable  to  them.     The  expo- 
sition of  the  prohibition  in  the  constitution  of  the  United  States, 
•499]       against  passing  ex  post  *facto  laws,  came  before  the  Supreme 
Court  of  the   United  States,  in  the  case  of  Colder  v.  Ball, 
(3  Dallas,  386.)  where  it  was  held,  that  the  prohibition  applied 
only  to  criminal,  and  not  to  civil  cases.     The  law  there  under 
consideration  Was  viewed  rather  as  a  judicial  than  a  legislative 
act ;  it  being  a  mode  of  obtaining  a  new  trial,  authorized  by 
the  course  of  judicial  proceedings  in  the  state  of  Connecticut. 
And,  at  all  events,  if  it  was  to  be  considered  a  legislative  act, 
it  not  being  an  ex  post  facto  law,  within  the  meaning  of  the 
constitution,  it  did  not  belong  to  that  court  to  declare  it  void. 
Although  the  point  in  judgment,  in  that  case,  is  not  directly 
applicable  to  the  one  before  us,  yet  the  doctrine  of  the  judges 
against  retrospective  laws  in  general  is  founded  in  so  much 
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^od  sense  and  sound  policy,  that  il  is  not  only  deserving  of  ALBANY^ 
notice5  but  worthy  of  adoption.  Chase^  J.,  said,  every  ex  post  s^^i^^^}^ 
facto  law  must  necessarily  be  retrospective,  but  every  retro-  Dash 
spoctive  law  is  not  an  ex  post  facto  law ;  the  former  only  are 
prohibited  by  the  constitution.  Every  law  that  takes  away  or 
impairs  rights  vested  agreeable  to  existing  laws,  is  retrospective, 
and  is  generally  unjust,  and  it  is  a  good  general  rule,  that  a 
law  should  have  no  retrospect.  And  he  urges,  as  a  reason 
why  the  constitution  did  not  prohibit  all  retrospective  laws, 
that  it  is  not  to  be  presumed  that  the  federal  or  state  legisla- 
tures will  pass  laws  to  deprive  citizens  of  rights  vested  in  them 
by  existing  laws,  unless  for  the  benefit  of  the  whole  community, 
and  on  making  full  satisfaction..  Paterson,  J.,  observed,  that 
the  words  ex  post  facto ^  when  applied  to  a  law,  have  a  technical 
meaning,  and  refer  to  crimes,  pains  and  penalties.  But,  says 
he,  I  had  an  ardent  desire  to  have  extended  the  provisions  of 
the  constitution  to  retrospective  laws  in  general,  for  there  is 
neither  policy  nor  safety  in  such  laws,  and,  therefore,  I  have 
always  had  a  strong  aversion  against  them.  It  may,  in  general, 
be  truly  observed  of  *ret respective  laws  of  every  description,  [  *  5U0  J 
tHat  they  neither  accord  with  sound  legislation,  nor  the  funda- 
mental principles  of  the  social  compact.  If  such  be  the  light 
in  which  retrospective  laws- ought  to  be  received,  how  unjust 
the  imputation  against  the  legislature,  that  they  intend  a  law 
to  be  of  that  description,  unless  the  most  clear  and  unequivocal 
expressions  are  adopted.  I  am  satisfied  the  law  before  us  does 
not  necessarily,  or  even  reasonably,  admit  of  such  an  interpre- 
tation, and  of  course  cannot  affect  the  present  action. 

There  is  no  weight  in  the  objection,  that  the  plaintiff's  oppo- 
sition to  the  prisoner's  discharge  from  imprisonment  was  a 
waiver  of  his  claim  on  the  sheriff  for  the  escape.  He  knew 
nothing  of  the  escape  when  he  opposed  the  discharge,  and  this 
was  essential,  in  order  to  charge  him  with  having  made  an 
election  of  remedies,  according  to  the  decision  of  the  court,  in 
the  case  of  Rawson  fy  Turner^'  (4  Johns,  Rep.  474.)  A  party 
can  never  be  said  to  have  made  an  election  between  two  rem- 
edies, when  he  was  totally  ignorant  of  one  of  them.  I  am, 
accordingly,  against  the  motion  for  a  new  trial. 

Kent,  Ch.  J.  The  motion  on  the  part  of  the  defendant  for 
a  new  trial  was  made  upon  two  grounds : — 

1.  That  the  plaintiff  affirmed  his  debt,  ir.  custody,  subse- 
quent to  the  escape. 

2.  That  the  statute  of  the  5th  of  April  last  allows  the  de- 
fendant to  avail  himself  of  the  return  of  the  prisoner  before 
suit  brought. 

I.  The  mere  fact  of  opposing  the  debtor's  discharge  without 
having,  at  the  time,  any  knowledge  of  the  previous  escape, 
cannot  conclude  the  plaintiff.  He  undoubtedly  might,  with 
knowledge  of  the  escape,  have  waived  his  remedy  against  the 
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ALBANY,     defendant,  and  have  elected  to  affirm  his  debtor  in  custody 

^^^^;Jf"'     under  the  succeeding  sheriff;  but,  without  such  knowled^, 

Dash        the  law  wiU  not  infer  any  determination  of  the  party  preju- 

^*  dicial  *to  his  rights.     It  would  be  equally  unjust  and  absurd 

[•501*1*^     ^^  conclude^  that  the  plaintiff  had  waived  hi*  remedy  for  the 

^  ^       escape,  when  he  was  ignorant  of  the  fact.     "  Election,''  says 

Dyer,  (Dyer,  281.  a.)  "is  the  internal,  free  and  Fpontancous 

separation  of  one  thing  from   another,  without  compuL^ion, 

consisting  in  the  mind  and  will." 

2.  The  next  question  is,  whether  the  acrof  the  5th  of  jipril 
last  created  any  new  plea  in  bar  of  the  action. 

The  words  of  the  act  are,  "  that  nothing  contained  in  the  act 
tiJ2.&483.  entitled,  an  act  relative  to  gaols,  passed  March  30,  IBGLf  or 
••**^'  in  the  act  entitled,  an  act  rendering  bonds  taken  for  the  gaol- 

liberties  assignable,  and  for  other  purposes,  passed  Manh  S?8, 
jitR.a,4a6,  iS09,^  shall  be  so  construed  as  to  prevent  any  sheriff,  coroner 
or  other  officer,  in  cases  of  escapes,  from  availing  himst  If,  as 
at  common  law,  of  a  defence  arising  from  a  recaption  on  fresh 
pursuit,  and  a  returning  of  the  prisoner  within  the  custody  of 
such  officer,  before  an  action  shall  be  commenced  for  the 
escape." 

As  this  act  was  passed,  not  only  after  the  escape  in  question, 
but  after  suit  brought,  it  cannot  apply  to  and  govern  this  case, 
but  in  one  of  two  ways.  It  must  be  considered  either  as  cre- 
ating a  new  rule  for  the  government  of  the  past  case,  or  as 
declaring  the  interpretation  of  the  former  statutes  for  the  direc- 
tion of  the  courts. 

I  think  it  can  be  shown,  that  upon  principles  of  law  and  the 
constitution,  the  act  cannot  be  adjudged  to  operate  in  ether 
of  those  points  of  view  ;  and  I  should  be  unwilling  to  consider 
any  act  as  so  intended,  unless  that  intention  was  made  mani- 
fest by  express  words,  because  it  would  be  a  violation  of  fun- 
damental principles,  which  is  never  1o  be  presumed. 

This  act,  according  to  a  very  natural  and  reasonable  con- 
struction, is  prospective,  and  applies  only  to  escapes  happening 
[•502]  after  the  passing  of  it.  If  it  meant  that  the  *provl6ion  in  the 
act  giving  the  plea,  should  apply  to  past  escapes,  why  did  it 
limit  suits  for  such  escapes  to  six  months,  and  for  future  escapes 
to  one  year  ?  The  very  great  reduction  of  the  time  of  limita- 
tion in  the  first  case,  must  have  been  made  on  the  ground  of 
the  supposed  hardship  of  the  then  existing  law.  There  would 
have  been  no  reason  for  varying  the  period  of  limitation,  if  the 
same  beneficial  plea  was  intended  to  apply  to  both  cases.  The 
language  of  the  section  in  question  is  strictly  and  grammati- 
cally applicable  only  to  actions  to  be  commenced  ; — "  before 
an  action  shall  be  commenced  for  the  escape.'*  I  am  persuaded 
that  the  act  was  understood  in  the  council  of  revision  to  read 
prospectively,  or  it  would  not  have  passed  without  further 
consideration.  This  construction  is  agreeable  to  those  settled 
rules  which  the  wisdom  of  the  common  law  has  established  for 
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the  interpretation  of  statutes,  as  it  is  not  inconvenient,  nor    albany, 
against  reason,  and  injures  no  person.     A  statute  is  never  to     ^®^'  *^**- 
be  construed  against  the  plain  and  obvious  dictates  of  reason.        dash 
The  common  law,  says  Lord  Coke^  (8  Co,  118.  a.)  adjudgeth         ^'• 
a  statute  so  far  void  ,  and  upon  this  principle  the  Supreme 
Court  of  South  Carolina  proceeded,  when  it  held,  (1  Bay,  93.) 
that  the  courts  were  bound  to  give  such  a  construction  to  a 
statute  as  was  consistent  with  justice,  though  contrary  to  the 
letter  of  it.     The  very  essence  of  a  new  law  is  a  rule  for  future 
cases.   The  construction  here  contended  for,  on  the  part  of  the   . 
defendant,  would  make  the  statute  operate  unjustly.    It  would 
make  it  defeat  a  suit  already  commenced,  upon  a  right  already 
vested.    This  would  be  punishing  an  innocent  party  with  costs, 
as  well  as  divesting  him  of  a  right  previously  acquired  under 
the  existing  law.     Nothing  could  be  more  alarming  than  such 
a  subversion  of  principle.     A  statute  ought  never  to  receive 
such  a  construction,  if  it  be  susceptible  of  any  other,  and  the 
statute  before  us  can  have  a  reasonable  object  and  full  opera- 
tion without  it.     In  the  case  of  ^Beadhsion  v.  Sprague,  (6       [*503J 
Johns.  Rep,  101.)  this  court  unhesitatingly  acknowledged  the 
principle,  that  a  statute  is  not  to  be  construed  so  as  to  work 
a  destruction  of  a  right  previously  attached.     We  are  to  pre- 
sume, out  of  respect  to  the  lawgiver,  that  the  statute  was  not 
meant  to  operate  retrospectively  ;  and  if  we  call  to  our  atten- 
tion the  general  sense  of  mankind  on  the  subject  of  retrospec- 
tive laws,  it  will  afford  us  the  best  reason  to  conclude,  that  the  • 
legislature  did  nat  intend  in  this  case  to  set  so  pernicious  a 
precedent.     How  can  we  possibly  suppose,  that  in  so  unim- 
portant a'case,  when  there  were  no  strong  passions  to  agitate, 
and  no  great  interest  to  impel,  that  the  legislature  coollf^  meant 
the  prostration  of  i^  principle  which  has  become  venerable  for 
the  antiquity  and  the  universality  of  its  sanction,  and  is  ac- 
knowledged as  an  element  of  jurisprudence  ? 

A  review  of  the  cases  on  this  subject  may  be  interesting  and 
instructive. 

It  is  a  principle  in  the  English  common  law,  as  ancient  as 
the  law  itself,  that  a  statute,  even  of  its  omnipotent  parliament, 
is  not  to  have  a  retrospective  effect.  Nova  constiiutio  fuiuris 
Bracion  and  CoTce;  and  in  Gilmore  v.  Shuter,  (2  Mod.  310. 
228.  2  Inst  292.)  This  was  the  doctrine  as  laid  down  by 
formam  debet  imponerCy  Hon  prateritis.  {Bractonj  lib.  4.  fol. 
2  Lev,  227.  2  JoneSy  108.)  it  received  a  solemn  recognition 
*in  the  Court  of  K.  B.  In  that  case,  a  suit  was  jbrought  after 
the  24th  of  Juney  1677,  upon  a  parol  promise  made  before 
that  date,  but  to  be  performed  after  that  date,  and  the  question 
was,  whether  it  was  void  by  the  statute  of  frauds  and  perjuries, 
which  enacted,  that  "  from  and  after  the  24th  of  June,  1677, 
no  action  should  be  brought  to  charge  any  person  upon  anv 
agreement  made  in  consideration  of  marriage,  &c.,  unless  such 
agreement  be  in  writing,"  &c.   It  was  admitted  that  the  prom- 
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ALBANY,    ise  declared  on  was  of  the  same  kind  with  those  mentioned  in 
^^^J^;ffJ^  the  statute ;  but  the  court  agreed  unanimously,  that  the  statute 
Dask       was  *to  be  read  by  a  transposition  of  the  words,  for  thatit  was 
^'  not  to  be  presumed  that  the  act  had  a  retrospect  to  take  away 

r  ^  ^d  1       ^^  action  to  which  the  plaintiff  was  then  entitled,  and  that  the 
'  ^       other  construction  would  make  the  act  repugnant  to  commoD 

justice.  When  we  consider  that  this  decision  was  pronounced 
as  early  as  the  reign  of  Charles  II.  we  are  forcibly  impressed 
with  the  spirit  of  equity,  and  the  independence  of  the  English 
courts.  So  again,  in  the  modern  case  of  Couch  v.  JefferieSj 
(4  Burr,  2460.)  which  was  a  qui  tarn  suit  for  a  penalty,  thf^ 
question  was,  whether  a  statute  passed  after  the  commence- 
ment of  the  suit,  allowing  delinquents,  by  such  a  day,  to  pay 
a  stamp  duty,  and  rid  themselves  of  the  penalty,  should  aflect 
the  case  of  a  suit  already  commenced,  and  the  Court  of  K.  B. 
unanimously  determined  that  it  could  not.  '^  It  can  never  be 
the  true  construction  of  this  act,"  said  Lord  Mansfield^  "  to 
take  away  this  vested  right,  and  punish  the  innocent  pursuer 
of  it  with  costs." 

The  maxim  in  Bracton  was  probably  taken  from  tbe  civil 
law,  for  we  find  in  that  system  the  same  principle,  that  tbe 
lawgiver  cannot  alter  his  mind  to  tbe  prejudice  of  a  vested 
right.  Nftno  potest  mutare  consilium  suum  in  alterius  injuriam. 
{l)ig>  50.  17.  75^  This  maxim  of  Pajnnian  is  general  in  its 
terms;  but  Dr.  Taylor  {Elements  of  the  Civil  Law  ^  168.)  ap- 

t>lies  it  directly  as  a  restriction  upon  the  lawgiver ;  and  a  dec- 
aration  in  the  Code  leaves  no  doubt  as  to  the  sense  of  tbe 
civil  law.  Leges  et  constitutiones  futuris  cerium  est  dare  formam 
negotiis,  non  ad  facta  praterita  retocariy  nisi  nominatimy  et  de 
praterit^  tempore,  et  adhuc  pendentibus  negotiis  cautum  sit, 
{Cod.  I.  14.  7.)  This  passage,  according  to  the  best  interpre- 
tation of  the  civilians,  relates  not  merely  to  future  suits,  but  to 
future,  as  contradistinguished  from  past  contracts  and  vested 
rights.  {Perezii  Pralec.  h.  t.)  It  is,  indeed,  admitted,  that 
the  prince  may  enact  a  retrospective  law,  provided  it  be  done 
[  *  505  ]  eapressly ;  for  the  will  ♦of  the  prince,  under  the  despotism  of 
the  Roman  emperors,  was  paramount  to  every  obligation. 
Great  latitude  was  anciently  allowed  to  legislative  expositions 
of  statutes  ;  for  the  separation  of  the  judicial  from  the  legisla- 
tive power  was  not  then  distinctly  known  or  prescribed.  The 
Erince  was  in  the  habit  of  interpreting  his  own  laws  for  particu- 
ir  occasions.  This  was  called  the  interlocutio  principis ;  and 
this,  according  to  Huberts  definition,  was,  quando  principes 
inter  partes  loquuntur,  etjus  dicunt,  {Pralec.  Juris  Rom.  vol. 
2.  545.)  No  correct  civilian,  and  especially  no  proud  admirer 
of  the  ancient  republic,  (if  any  such  then  existed,)  could  have 
reflected  on  this  interference  with  private  rights  and  pending 
suits,  without  disgust  and  indignation ;  and  we  are  rather  sur- 
prised to  find,  that  under  the  violent  and  irregular  genius  of 
the  Roman  government,  the  principle  before  us  should  have 
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been  acknowledged  and  obeyed  to  the  extent  in  which  we  find     albanv, 
it.     The  feet  shows^  that  it  must  be  founded  in  the  clearest  vj^]^^l^!ii^ 

justice.  Dash 

Out  case  is  happily  very  different  from  that  of  the  subjects  ^^  ^'  . 
of  Jhstinian.  With  us,  the  power  of  the  lawgiver  is  limited 
and  defined ;  the  judicial  is  regarded  as  a  distinct,  independent 
power :  private  rights  have  been  better  understood  and  more 
exalted  in  public  estimation,  as  well  as  secured  by  provisions 
dictated  by  the  spirit  of  freedom,  and  unknown  to  the  civil  law. 
Our  constitutions  do  not  admit  the  power  assumed  by  the  Ro- 
man prince ;  and  the  principle  we  are  considering  is  now  to  be 
regarded  as  sacred.  It  is  not  pretended  that  we  have  any 
express  constitutional  provision  on  the  subject ;  nor  have  we 
any  for  numerous  other  rights  dear  alike  to  freedom  and  to 
justice.  An  ex  post  facto  law,  in  the  strict  technical  sense  of 
the  term,  is  usuaJly  understood  to  apply  to  criminal  cases,  and 
this  is  its  meaning,  when  used  in  the  constitution  of  the  United 
States ;  yet  laws  impairing  previously  acquired  civil  rights  are 
equally  within  the  reason  of  that  prohibition,  and  equally  to 
be  condemned.  We  have  seen  that  the  *cases  in  the  English  [  ♦  506  J 
and  in  the  civil  laio  apply  to  such  rights ;  and  we  shall  find, 
upon  further  examination,  that  there  is  no  distinction  in  prin- 
ciple, nor  any  recognized  in  practice,  between  a  law  punish- 
ing a  person  criminally,  for  a  past  innocent  act,  or  punishing 
.him  civilly  by  divesting  him  of  a  lawfully  acquired  right.  The 
distinction  consists  only  in  the  degree  of  the  oppression,  and 
history  teaches  us  that  the  ^government  which  can  deliberately 
violate  the  one  right,  soon  ceases  to  regard  the  other. 

There  has  not  been,  perhaps,  a  distinguished  jurist  or  ele- 
mentary writer,  within  the  last  two  centuries,  who  has  had 
occasion  to  take  notice  of  retrospective  laws,  either  civil  or' 
criminal,  but  has  mentioned  them  with  caution,  distrust  or 
disapprobation.  Numerous  authorities  might  be  cited,  but  I 
will  select  only  two,  and  those  no  ordinary  names.  Lord  Bacon 
gives  more  toleration  to  retrospective,  and  particularly  to  de- 
claratory laws,  than  can  now  be  admitted,  under  our  more  pre- 
cise and  accurate  distribution  and  limitation  of  the  powers  of 
government ;  'yet  he  was,  at  the  same  time,  duly  sensible  of 
their  danger  and  injustice.  He  confines  them  to  special  cases, 
limits  them  with  solicitude,  and  speaks  of  them  in  general  with 
reproach.  Leges  qtue  retrospiciunt  raro,  et  magna  cum  cautione 
sunt  adhibenda;  neque  eijdm  placet  Janus  in  Ijegibus. — Caven- 
dum  tamen  est,  ne  convellantur  res  judicattB. — Leges  declaratorias 
ne  ordinato,  nisi  in  casibus,  ubi  leges  cum  justitia  retrospicere 
possint.  (De  Aug.  Scient.  Lib.  8.  c.  3.  Aphor.  47— 5L) 
PufendorflHjs  down,  without  any  qualification,  a  general  and 
pointed  condemnation  of  all  such  laws  ;  he  says,  '^  a  law  can 
be  repealed  by  the  lawgiver,  but  the  rights  which  have  been 
acquired  under  it,  while  it  was  in  force,  do  not  thereby  cease. 
It  would  be  an  act  of  absolute  injustice  to  abolish  with  a  law 
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ALBANY,    an  the  eflccts  which'  it  had  produced.     Suppose,  for  example, 

^^]j^j^^*     that  there  exists  a  law  that  the  father  of  a  family  mny  dispose 

Dash        *of  his  property  by  will,  the  legislature  may,  without  dooht 

^'  restrain  this  unlimited  right  of  disposing  by  will,  but  it  would 

r*%n71^     ^®  unjust  to  take  away  the  property  acquired  by  will  during 

L    ^^' J       the  existence  of  the  former  law."     {Droit  dt  la  Nat.  L.  1^ 

c.  6.  8.  6.) 

The  constitutiop  of  New  Hampshire,  established  in  1792,  has 
an  article,  in  its  bill  of  rights,  that  ^^retrospective  laws  are 
highly  injurious,  oppressive  and  unjust ;  and  that  no  such 
laws  should  be  made,  either  for  th^  decision  of  civil  causes,  or 
the  punishment  of  offences."  It  was  also  an  article  in  the  con- 
stitution, established  for  the  PrencA  republic,  in  the  year  1795, 
that  no  law,  criminal  or  civil,  could  have  a  retro-active  effect : 
— "  Aucune  loi,  ni  criminelle,  ni  civile,  ne  pent  avoir  d'etlet 
retroactif "  Even  French  despotism,  atrocious  as  it  is  in  prac- 
tice, yields,  in  its  laws,  to  the  authority  of  such  a  principle ; 
for  the  same  limitation  is  laid  down  as  a  fundamental  trutii  in 
the  code  now  in  force  under  the  sanction  of  the  French  empire. 
(Code  civil  des  Franfais,  No.  2.)  And  as  often  as  the  ques- 
tion has  been  brought  before  the  courts  of  justice  in  this  coun- 
try, they  have  uniformly  said,  that  the  objection  to  retrospective 
laws  applies  as  well  to  those  which  affect  civil  rights,  as  to 
those  which  relate  to  crimes. 

In  the  case  of  Osborne  v.  flwg-€r,,(l  Bay^s  Rep,  179.)  which 
came  before  the  Supreme  Court  of  South  Carolina  in  1791,  the 
question  arose  upon  a  statute  relative  to  the  duty  of  sheriffs  as 
to  civil  process ;  the  court  rejected  the  construction  of  a  retro- 
spective operation  of  the  statute,  according  to  its  literal  mean- 
ing ;  and  Judge  Burke,  in  particular,  said  that  he  should  not 
be  for  construing  a  law  so  as  to  divest  a  right;  and  that  a  re- 
trospective law,  in  that  sense,  would  be  against  the  constitution 
of  the  state.  The  judges  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Galder  v.  Bull,  (3  Dallas,  386.)  speak  in 
strong  terms  of  disapprobation  of  all  such  laws ;  and  in  Ogden 
I  *  508  ]  V.  Blaclcledge,  (2  Cranch,  272.)  *they  considered  the  point  too 
plain  for  argument,  that  a  statute  could  not  retrospect,  so  as  to 
take  away  a  vested  civil  right. 

This  train  of  authority,  declaratory  of  the  common  sense  and 
reason  of  the  most  civilized  states,  ancient  and  modem,  on  the 
point  before  us,  is  sufficient,  as  I  apprehend,  to  put  it  at  rest ; 
and  to  cause  not  only  .the  judicial,  but  even  the  legislative  au- 
thoritv  to  bow  with  reverence  to  such  a  sanction. 

It  IS  equally  inadmissible  to  consider  the  act  as  declaring 
how  the  former  statutes  were  to  be  construed,  as  to  cases 
already  existing.  If  this  interpretation  was  to  be  considered 
as  giving  the  former  acts  a  new  meaning,  it  then  becomes  a 
new  rule,  and  is  to  have  the  same  effect,  as  any  other  newly 
created  statute.  But  if  it  be  considered  as  an  exposition  of 
the  former  acts  for  the  information  and  government  of  the 
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eourts  in  the  decision  of  causes  before  them,  it  would  then  be     ALBANY, 
taking  cognizance  of  a  judicial  question.     This  could  not  ^05-     ^^^'  *^*^- 
MIy  have  been  the  meaning  of  the  act,  for  the  power  that        p^sH 
makes  is  not  the  power  to  construe  a  law.    It  is  a  well  settled  ^_  jy 
axiom  that  the  union  of  these  two  powers  is  tyranny.    Theorists 
and  practical  statesmen  concur  in  this  opinion.     Our  govern- 
ment, like  all  the  other  free  governments  upon  this  continent,  and 
like  the  only  free  government,  at  present,  remaining  in  Europe^ 
consists  of  departments,  and  contains  a  marked  separation  of 
the  legislative  and  judicial  powers.     The  constitutions  of  sev- 
eral of  the  United  States,  and  among  others,  those  of  MassachU' 
setts  and  Virginia^  have  an  express  provision,  that  the  legislative 
and  judicial  powers  shall  be  preserved  separate  and  distinct, 
so  that  one  department  shall  not  exercise  the  functions  belong- 
ing to  the  other.     Most  of  the  models  of  a  free  and  limited 
constitution  which  were  produced   in  Europe,  under  the  im- 
pulse of  the  late  revolution,  and  which  had  any  pretensions  to 
sjcill  or  wisdom,  and  particularly  the  new  constitutions  of 
Poland  •and  France  in  1791,  and  of  France  in  1795,  contained       [  *509  ] 
the  same  provision,  in  language  more  or  less  explicit.     And  if 
it  be  not  found  in  our  own  constitution,  in  terms,  it  exists  there  in 
substance ;  in  the  organization  and  distribution  of  the  powers 
of  the  departments,  and  in  the  declaration  that  the  ''  supreme 
legislative  power"  shall  be  vested  in  the  senate  and  assembly. 
No  maxim  has  been  more  universally  received  and  cherished  as 
a  vital  principle  of  freedom.     And  without  having  recourse  to 
the  authority  of  elementary  writers,  or  to  the  popular  conven- 
tions of  Europe,  we  have  a  most  commanding  authority,  in  the 
sense  of  the  American  people,  that  the  right  to  interpret  laws 
does,  and  ought  to  belong  exclusively  to  the  courts  of  justice. 
For  these  reasons,  I  consider  that  the  case  before  the  court 
ought  to  be  decided  precisely  as  if  the  act  of  the  5th  of  last 
April  had  not  been  passed.     The  point  then  is,  whether,  by  the 
act  of  1601,  the  defendant  was  liable  for  the  voluntary  escape 
of  his  prisoner,  in  1807,  from  the  liberties,  notwithstanding  the 
immediate  return  of  the  prisoner.     If  the  sheriiT  had  allowed  to 
his  prisoner  the  liberties  of  the  gaol,  without  taking  a  bond  of 
indemnity,  he  might   have   pleaded  a  recaption  before  suit 
brought.     This  was  so  declared  in  the  case  of  Peters  fy  Ged^ 
netf  V.  Henry,  (6  Johns.  Rep.  121.)  and  the  reason  is,  that  the 
sheriflf,  in  that  case,  may  restrain  the  prisoner  at  his  pleasure, 
and  deny  him  the  liberties,  for  he  is  not  bound  to  give  them, 
until  he  receives,  or  is  offered,  a  competent  indemnity.     And 
if  the  prisoner  should,  at  any  time,  voluntcuily  go  out  of  the 
liberties,  the  sheriff  would  then,  probably,  be  obliged  to  con- 
fine him  in  close  custody,  or  be  responsible  thereafter,  as  for  a 
voluntary  escape,  according  to  the  doctrine  in  Bonafous  v. 
Walker.     (2  Term  Rep.  1^.)    It  is  stated  in  this  case  that 
the  debtor  was  admitted  to  the  liberties,  on  giving  bail,  and 
the  decision  in  Tillman  v.  Lansing  (4  Johns   Rep.  45.)  is, 
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therefore,  in  *point.  If  I  was  satisfied  that  the  court  in  that 
case  had  mistaken  the  law,  I  should  be  willing^  with  my 
brethren,  to  correct  the  mistake ;  but  the  more  I  reflect  upon 
the  subject,  the  more  I  am  persuaded  that  that  decision  was  a 
just  exposition  of  the  law,  as  it  then  stood,  and  that  the  defend- 
ant is  answerable  for  the  escape. 

The  principles  and  ground  of  that  decision  are  so  reasonable 
and  just,  that  they  roust  have  met  with  universal  assent  from 
the  intelligent  part  of  the  community. 

The  sheriff  was  bound  to  give  his  prisoner  the  liberties, 
upon  receiving  a  sufficient  bond  of  indemnity ;  and  when  he 
took  the  bond,  he  had  no  further  control  over  the  prisoner.  He 
could  not  prevent  him  from  going  at  large,  nor  punish  him  if 
he  did.  The  condition  of  the  bond,  according  to  the  words 
of  the  statute,  was,  ^^  that  he  remain  a  true  and  faithful  pris- 
oner, and  shall  not,  at  any  time,  nor  in  any  wise,  escape,  or 
go  without  the  limits  of  the  Uberties,  until  discharged  by  due 
course  of  law."  It  was  proved  that  the  prisoner,  in  that  case, 
as  well  as  here,  did  frequently  and  wilfully  go  without  the 
limits  of  the  liberties,  contrary  to  the  condition  of  his  bond  ; 
and  if  the  sheriff  was  not  responsible,  because  he  could  show 
that  the  prisoner  had  returned  before  suit  brought,  it  would 
have  gone,  in  a  great  degree,  to  have  rendered  imprisonment 
illusory,  as  to  all  prisoners  who  were  able  to  tender  the  sheriflf 
competent  security.  If  the  sheriff  was  not  responsible  to  the 
creditor,  the  prisoner  was  not  responsible  to  the  sheriflf. 
Prisoners  would  have  been  able  to  go  whenever  and  wherever 
they  pleased,  only  taking  care  to  return  within  the  limits 
before  any  process  was  sued  out  against  the  sheriff.  If  the 
creditor  lived  remote,  it  might  be  months  before  he  had 
knowledge  that  his  debtor  was  abroad,  despising  the  coercion 
of  the  law ;  and  when  he  attempted  to  prosecute  the  sheriff, 
he  might  find  that  the  debtor  had  cunningly  returned  within 
the  limits,  and  was  only  waiting  a  fit  occasion  to  make  another 
escape.  A  law  that  could  have  been  eluded  in  this  *way, 
would  have  been  a  disgrace  to  the  government.  The  statute 
creating  gaol-liberties  was  passed  for  humane  purposes. 
Debtors  now  have  comfortable  accommodations,  and  a  large 
space  to  occupy,  in  which  they  can  carry  on  their  business 
and  enjoy  the  comforts  of  society.  It  would  be  a  gross  abuse 
of  this  act  of  humanity,  to  seek  under  it  a  shelter  for  fraud. 
The  construction  adopted  by  the  court  was  such  as  to  reach 
this  abuse ;  and  as  the  law  then  stood,  no  other  construction 
would  reach  it,  for  the  bonds  were  not  assignable  to  the  cred- 
itor. It  was  a  construction  not  only  reasonable,  (for  the  law 
of  1801  never  meant  that  the  bond  should  be  broken  with  im- 
punity, as  it  said  '^  that  nothing  in  the  act  should  be  construed 
to  exonerate  the  sheriff,  in  case  any  such  prisoner  should  escape 
and  go  at  large  without  the  said  liberties,")  but  it  was  attend- 
ed with  salutary  results.  It  tended  to  make  prisoners  what 
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ihey  ought  to  be,  and  what  they  bind  themselves  b/  their  ALBArnr. 
bonds  to  be,  «  true  and  faithful."  The  sheriff  has  not  means  ^J^^:^i^ 
or  authority  to  guard  the  limits.  There  is  no  restraint  upon  daih 
the  prisoner  but  the  bond,  and  he  ought  to  be  continually 
cbnscious  that  it  will  be  forfeited  and  exacted  on  the  first  wil- 
ful disobedience.  If  he  will  "  go  without  the  limits  of  the  lib- 
erties," he  ought  to  pay  the  penalty  for  his  violation  of  duty 
and  the  faith  of  contract.  To  have  allowed  the  plea  of  recap- 
tion or  return  before  suit  brought,  as  the  law  was  at  the  time 
of  the  decision  in  Tillman  v.  Lansing,  would  have  been  the 
same,  in  effect,  as  to  have  allowed  it  to  the  prisoner  on  his 
band  of  indemnity,  and  that  would  have  been  monstrous. 
There  could  not,  strictly,  be  any  recaption  in  the  case ;  for 
the  sheriff  loses  his  coercion  of  the  prisoner  when  he  takes  the 
bond.  To  talk  of  retaking  the  prisoner  and  replacing  him 
within  the  liberties,  from  whence  he  might  immediately  depart, 
would  be  ridiculous.  The  sheriff's  only  plea  could  be,  that 
the  prisoner  had  voluntarily  escaped,  had  forfeited  his  bond, 
and  had  voluntarily  returned  before  suit;  arTd  if  it  was  *good  *  512  | 
for  him,  it  excused  the  prisoner.  That  decision  was  therefore 
(bunded,  not  only  on  the  most  reasonable  interpretation  of  the 
act  of  1801,  but  on  the  soundest  principles  of  justice.  The 
law  enabled  the  sheriff  to  provide  himself  with  ample  security, 
and  armed  him  beforehand  with  his  indemnitv ;  and  therefore 
the  reason  of  allowing  the  plea  of  recaption  did  not  apply. 
That  plea  was  granted  by  way  of  excuse  to  the  sheriff^  to  save 
him  from  grievous  losses  in  cases  where  he  would  have  been 
without  remedy.  But  where  he  had  his  certain  remedy  over, 
there  was  no  necessity  for  the  excuse,  and  the  common  law  did 
not  originally  allow  it.  Thus,  if  the  gaol  be  broken  by  public 
enemies,  and  the^prisoners  escape,  this,  say  the  books,  excuses 
tlie  sheriff,  because  he  has  no  remedy  against  them ;  but  if  it  be 
broken  by  rebels,  it  does  not  excuse  him,  for  he  has  his  rem- 
edy over.  There  was  no  more  hardship  in  obliging  the  sheriff 
to  take  this  bond  at  his  peril,  than  there  is  in  his  taking  a  bail- 
bond  at  his  peril ;  and  that  has  been  the  law  for  centuries. 

The  courts  in  Massachusetts  construe  the  bonds  taken  in 
that  state,  for  gaol-liberties,  with  the  same  strictness.  In 
Bartlctt  V.  Willis  and.  others,  (3  Tyng,  86.)  a  bond  was  given 
by  the  prisoner  for  the  gaol  limits,  conditioned  "  that  he  should 
continue  a  true  prisoner  in  the  custody  of  the  gaoler,  and 
within  the  limits  of  the  said  prison ;"  and  it  was  held  that  the 
prisoner's  going,  in  the  night  time,  to  a  pump  for  water,  which 
was  without  the  limits,  was  an  escape,  and  the  debt  was  recov- 
ered upon  the  bond. 

The  act  of  the  5th  of  last  Aprily  which  allows  the  sheriff  to 
plead  the  prisoner's  return  before  suit,  and  which  does  not 
apply  to  this  case,  for  the  reasons  which  have  been  mentioned, 
does  not,  however,  open  the  door  to  the  abuses  which  were 
met  by  the  decision  in  the  case  of  Lansing;  for  the  prisoner's 
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Feb.  isii.     Y^  made  to  the  suit  upon  the  bond.     The  statute  only  allows  it 
Dash        when  the  *suit  is  brought  against  the  sherifT.     Hereafter,  the 
^*  creditor,  in  case  of  his  debtor's  escUpe  from  the  liberties,  must 

-^*  "**'*  take  an  assignment  of  the  bond  ;  or  if  he  does  not  choose  to 
I  otdj  confide  in  the  competency  of  the  sureties,  he  must  resort  to 
the  sheriff,  and  take  his  chance  of  this  plea,  and  of  his  being 
able  to  meet  it.  If  the  sheriff  is  careful  in  taking  good  Fecu- 
rity,  there  can  be  very  little  danger  of  abuse  of  the  priTilege 
of  the  liberties  by  the  debtor ;  and  if  the  sheriff,  by  fraud  or 
connivance  with  the  debtor,  should  avoid  taking  good  secu- 
rity, for  the  purpose  of  allowing  these  eecapes  and  returns 
before  suit  brought,  he  would  be  chargeable  as  for  a  vol- 
untary  escape.  In  the  present  case,  the  creditor  has  elected 
to  sue  the  sheriff;  and  he  is.  entitled  to  recover  upon  the 
law  as  it  stood  when  his  right  of  action  accrued,  and  the  de- 
fendant must  have  a  stay  of  execution  until  he  has  a  reason- 
able time  to  resort  over  to  his  bond  for  his  indemnity. 
J«^«*»-  The  act  of  tht  28th  of  March,  1809,t  which  made  these 
bonds  assignable,  did  not  affect  the  former  decision,  though  it 
wisely  provided  a  more  prompt  and  desirable  remedy  for  the 
creditor.  It  was  probably  passed  in  consequence  of  that 
decision  ;  for  the  provisions  in  the  2d  and  dd  sections  are  evi- 
dently in  affirmance  of  it.  The  case  of  Tillman  v.  Lansipg 
must,  therefore,  apply  and  govern  in  other  cases  not  coming 
within  the  purview  of  the  act  of  the  6th  Aprils  1810.  If  the 
court  gave  the  true  exposition  of  the  act  of  1801,  that  exposi- 
tion must  prevail  until  it  ceases  to  operate  by  means  of  the 
new  statute  provision. 

I  have  thus  endeavored  to  take  a  full  view  of  every  prin- 
ciple that  might  affect  this  case,  and  my  opinion  is,  that  the 
motion  for  a  new  trial  ought  to  be  denied. 

Vak  Ness,  J.,  deckued  himself  to  be  of  the  same  opinion. 

> 

Motion  denied. 
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*Gard£re  against  The  Columbian  Insurance       vJ^S^^j^iil^ 

Company.  garmrb 

V. 

GoL.  Iv9.  Co 

THIS  was  an  action  on  an  open  policy  of  insurance,  dated      .  ^^    ^ 
the  19th  of  November,  1807,  upon  cargo  on  board  of  the  brig  a  court  of  ad 
EUzOy  at  and  from  Martinico  to  New- York.     The  policy  con-  "»r"^  i»  '^^ 

liClCDt  CVldCDCS 

iained  the  following  printed  clause:  ''In  case  of  any  loss  or  ofacondemna- 
ffnisfortune,  it  shall  be  lawful  and  necessary  for  the  assured,  his  ^^*.  ^'^^^ 
factors,  servants  and  assigns,  to  sue  for,  labor  and  travel,  in  previmu  pro- 
and  about  the  defence,  safeguard  and  recovery  of  the  said  goods  ccedings  5    {ay 

and  a  codt  of 

and  merchandises,  or  any  part  thereof,  without  prejudice  to  the  sentence 
this  insurance,  to  the  charges  whereof  the  said  insurance  com-  ^**7he^coIm' 
pany  will  contribute  according  to  the  rate  and  quantity  of  the  signed  b^  the 
sum  herein  insured."  '  JJ'^'  jj  ^ 

There  was  also,  at  the  bottom  of  the  policy,  the  following  regiaur^  ae- 
written  clause ;  "  Warranted  American  property y  and  in  case  of  ade'^'Ttimi^fa 
capture  or  detention  not  to  abandon,  if  the  property  is  acquitted  witness^pro^ng 
or  released,  in  six  months  after  advice  is  received  here,  and  !!*V*^"*\**?J 

,'-.,,.,  ,,  '  nature,  was  held 

notice  thereof  given  to  the  said  company."  a  sufficient  au- 

The  cause  was  tried  at  the  New-York  sittings,  in  June,  1810,  wheiSr**°'tl2 
before  Mr.  Justice  Yates,  seal  of  a  court 

Tlie  vessel,  with  the  goods  on  board,  sailed  from  Martinico  not'lSntodf^c^ 
the  26th  of  October^  1807,  and  while  on  her  voyage,  was  cap-  idence  t  qwa-e, 
tured,  on  the  same  day,  by  a  British  privateer,  and  carried  cy^flSianos 
into  Nevis.  The  cargo  was  libelled  and  proceeded  against  as  contained  a 
French  property ;  and  the  master  was  examined  as  a  witness  j|jJJ!r„°ncIISii 
in  the  Vice- Admiralty  Court  of  Antigua^  where  he  'was  sent  property,  and 
for  that  purpose.  The  goods  were  condemned,  on  the  25th  «2aj*„  *J^*®} 
of  November,  *1807,  as  prize  to  the  captors,  who  were  ordered  r  «  515 1 
to  pay  the  freight  and  expenses.  The  cargo  was  then  landed  loss  or  misfor 
by  the  master,  who  took  in  a  freight,  and  left  the  island.  f""^*'  '*d^*  ^ 

An  abandonment  was  made  by  the  plaintiff,  on  the  11th  of  cessary  for  the 
January,  1803,  and  a  suit  brought  to  recover  a  total  loss  on  assured,  his  fac- 
the  1st  of  May,  1808.  The  plaintiff  became  a  naturalized  ^d'n^^^to 
citizen  of  the  United  States,  in  1793,  and  the  goods  condemned  JJJ«  J^'Vel*^' 
were  proved  to  be  his  pro[)erty.  The  sentence  of  the  Vice-  and  about 'the 
Admiralty  Court  at  Antigua  was  produced,  which  stated,  defence,  safe- 
"  that  three  preparatory  depositions,  taken  at  the  island  of  St.  ^tlry  of  the 
Kittys,  were  read,  and  no  claim  having  been  interposed,  his  {{'^P|J'{j^ij  ^ 
worship,  the  judge,  was  pleased,  after  hearing  the  arguments  in  case  of'cap- 
of  his  majesty's  advocate-general  in  support  of  the  allegations,  J|JjJ^  ^  ^^^ 
to  pronounce  the  said  112  hogsheads  of  sugar  to  have  belonged,  agents  were  not 

bound  to  put  in 
a  claim  or  appeal ;  and  though  the  property'  was  condemned  because  no  claim  was  interposed,  yet  the 
assurud  were  entitled  to  recover ;  for  the  assured  has  a  right  to  abandon  immediately  on  advice  of  the 
capture  )  and  aher  au  abandonment  rightfully  made,  the  master  becomes  the  agent  or  servant  of  the  ia- 
surers,  and  is  answerable  to  them  for  liis  misconduct  or  neglect,  (c) 

(a)  Ace.  Marine  Ih$.  Co.  v.  Hodgton,  6  Craned,  206. 

(A)  Vid.  Packard  v.  HiU,  7  Cmoen,  434.     Ytaton  v.  Fry,  5  CroncA,  355.  ace. 

ic\  Jumel  V.  JUariTU  Ins.  Co,  supra,  412.   Frond*  v.  Ocean  Ins.  Co.  6  Cowen,  404.   S.  C.  S  fTsmtttf^bC 
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at  the  time  of  capture,  to  enemies  of  the  crown  of  Great  Britain, 
and  as  such,  or  otherwise,  subject  and  liable  to  confiscation, 
and  condemned  the  same  as  good  and  lawful  prize,"  &.c.  Tlie 
decree  was  certified  and  attested  by  Thomas  Thomas,  actuary, 
ill  the  absence  of  Fountain  Elmn^  deputy  registrar  in  admiralty. 
To  the  sentence  was  annexed  a  deposition,  taken  in  Neto 
Yorky  proving  the  seal  affixed  to  the  sentence  to  be  the  seal 
of  the  Vice-Admiralty  Court,  and  also  proving  the  signature 
and  official  character  of  the  person  signing  and  certifying  the 
decree. 

The  counsel  for  the  defendants  objected  to  the  reading  these 
papers  in  evidence,  because  a  record  of  the  whole  of  the  pro- 
ceedings of  the  Admiralty  Court  was  not  produced,  and  because 
the  sentence  was  not  authenticated  by  the  signature  of  tlie 
judge  of  the  court ;  but  the  objection  was  overruled.  A  mi> 
tion  was  then  made  for  a  nonsuit,  but  it  was  also  overruled  by 
the  judge,  who  directed  the  jury  to  find  a  verdict  for  a  total 
loss,  and  the  jury  found  a  verdict  accordingly  for  10,5*3^0  dol- 
lars and  40  cents. 

*A  motion  was  made  to  set  aside  the  verdict,  and  fot  a  new 
trial. 

C  L  Bogertf  for  the  defendants.  1.  The  whole  of  fhe  pro- 
ceedings in  the  Vice-Admiralty  Court  ought  to  have  b#jen  pro- 
duced. They  are  matter  of  record ;  and  where  a  record  is 
produced  in  evidence,  it  should  be  the  whole.  {Gilb.  Law  of 
Ev.  16.  Peake,  Ev.  26.)  The  sentence,  accompanit^d  with 
the  proceedings,  is  the  evidence  whether  there  has  been  a 
compliance  with  the  warranty  or  not.  (Marsh.  714.)  It  is 
important,  that  the  whole  proceedings  should  be  produced ;  for 
it  appears,  from  the  sentence,  that  the  master  was  examined  in 
preparatorio,  and  it  may  be  that  the  vessel  was  condemned  on 
nis  evidence. 

2.  Another  objection  is,  that  the  record  produced  was  not 
properly  authenticated,  so  as  to  render  it  admissible.  It  was 
not  signed  by  the  judi^e  of  the  court,  nor  the  register  or  deputy 
register.     (3  East,  221.) 

3.  The  condemnation  was  caused  by  the  negligence  or  mis- 
conduct of  the  master;  and  the  owners  take  the  risk  of  the 
master's  ignorance,  negligence,  or  misconduct.  No  fault  short 
of  barratry  can  make  the  insurers  liable.  ( Vbs  fy  Graves  v. 
Unit.  Ins.  Co.  2  Johns.  Cas.  167.  Kent,  J.  Vandcnhntvcl  v. 
Unit.  Ins.  Co.  2  Johns.  Cas.  151.  154.  Bensori,  J.)  -The 
policy  enjoins  it  on  the  insured  and  his  agents  to  do  every 
thing  in  their  pTower  for  the  preservation  and  safeguard  of  the 
property.  Our  policy  is  different  from  the  EngUsh  policies. 
It  says,  *'  It  shall  be  lawful  and  necessary ^^^  &c.  A  negleet  of 
duty,  which  occasions  a  condemnation,  is  the  same  as  if  the 
loss  had  been  produced  by  an  act  of  the  master.  {Galhraith 
v.  Gracil,  Condy^s  edit.  Marsh.  406.  b.  in  note.)  Though 
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examined  in  the  Admiralty  Court,  the  master  put  in  no  claim  in 
behalf  of  the  owners ;  and  in  consequence  of  this  gross  neg- 
ligence, tho  property  was  condemned.  He  was  owner  of 
the  vessel,  and  was  mterested  in  obtaining  a  new  cargo,  by 
which  he  might  earn  a  double  freight.  The  master  was  bound 
to  put  in  a  claim,  and  to  use  his  exertions  to  prevent  a  condem- 
nation. This  was  so  laid  down  in  Cheviot  v.  Brooks^  (I 
Johns.  Rep,  364.) 

*Colden  and  T.  A,  Emmetj  contra.  There  are  three  modes 
of  proving  the  proceedings  in  the  admiralty,  by  an  exempliji' 
cation^  a  sworn  copy,  or  an  ojice  copy.  The  sentence  produced 
was  an  office  copy,  signed  and  certified  by  a  proper  officer 
of  the  court.  It  was  not  necessary  to  prove  the  sentence.  All 
persons  are  bound  by  the  proceedings  in  an  admiralty  court, 
and  must  take  notice  of  them  under  the  seal  of  the  court. 
The  seal  of  a  court  acting  under  the  law  of  nations  is  evidence 
of  itself.  {PeaTceh  Law  of  Ev,  74.  3d  edit.  73.  and  note.  2 
Lord  Raym.  893.) 

There  is  a  distinction  between  the  evidence  of  the  proceed- 
ings of  a  civil  or  municipal  court  of  a  foreign  country,  and 
those  of  a  court  acting  under  the  law  of  nations.     Though 

1)roof  of  the  seal  of  the  former  may  be  required,  that  of  the 
alter  is  always  considered  as  evidence  without  further  proof. 
(8  Easty  221.     8  Johns.  Rep.  310.) 

But  it  is  said,  that  all  the  proceedings  of  the  court  should 
nave  accompanied  the  sentence. 

Kent,  Ch.  J.  You  need  not  argue  that  point 

Then  there  is  no  legal  evidence  that  the  master  did  not  put 
in  a  claim.  The  sentence  is  evidence  only  of  the  fact  of  a 
condemnation  as  good  and  lawful  prize.  If  the  condemnation 
was  sufficient  to  enable  the  plaintiff  to  bring  his  action  within  six 
months,  it  was  all  that  was  requisite.  But  we  contend  that  the 
master  is  not  bound  to  put  in  a  claim.  The  introduction  of 
the  words,  it  shall  be  lawful  and  necessary  for  the  assured,  &c. 
in  the  policy,  instead  of  the  words,  *^  it  shall  be  lawful,"  does 
not  vary  the  meaning  or  effect  of  the  whole  clause  taken 
together.  The  insured,  immediately  upon  receiving  intelli* 
gence  of  a  capture,  may  abandon :  he  is  not  bound  to  make 
any  claim  or  appeal  to  the  courts  of  admiralty,  or  to  litigate 
the  validity  of  the  capture,  but  may  leave  that  to  the  under- 
writers. (Marsh.  564.  2  Burr.  696.  3  Term  Rep.  479.)  After  the 
abandonment,  the  master  becomes  the  agent  or  servant  of  the 
insurer ;  and  if  the  ^insurer  sustains  any  injury,  in  consequence 
of  his  neglect,  he  may  bring  his  action  against  the  agent 
The  point  decided  in  the  case  of  Cheviot  v.  Brooks  is  in  ravor 
of  the  plaintiff.  The  observation,  that  the  master  ought  to 
have  interposed  a  claim,  is  merc^ly  an  oUter  dictum  of  the 
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judge  The  plaintiff  claims  a  loss  by  capture,  not  bj  the  ibult 
of  thi  master.  If  the  subsequent  conduct  of  the  matster  is 
such  as  to  amount  to  barratry,  it  does  not  follow  that  the  plain 
tiff  may  not  recover  on  the  first  ground,  as  it  was  a  valid  cause 
of  abandonment.  But  the  property  was  not  condemned  i^okly 
on  the  ground  that  no  claim  was  interposed,  but  on  the  exam- 
inations taken  inpreparaiorio.  The  captors  were  bound  to  sh  :w, 
by  the  answers  to  the  standing:  interrogatories,  that  they  had  a 
right.  (Harness  Compendium  of  Statutes,  6lc,  35.  39.  47.)  How 
does  it  appear  that  the  master  was  guilty  of  any  negligi'nce? 
He  may  have  been  in  prison,  or  sick.  The  vessel  was  carried 
into  Nevis f  and  the  proceedings  were  in  the  Admiralty  Court 
at  Antigua. 

S,  Jones,  junior,  in  reply.  Examinations  in  preparatorio  are 
merely  for  the  purpose  of  enabling  the  captors  to  decide 
whether  they  will  file  a  libel  or  not.  If  a  libel  is  filed,  and  no 
claim  is  put  in,  a  condemnation  follows  of  course*  Sufficient 
appears  in  this  case  to  show  that  no  claim  was  intcrpo>cd.  I 
contend  that  the  master  is  bound  to  put  in  a  claim ;  by  his 
neglecting  to  do  so,  the  plaintiff  has  acquired  the  right  to^ 
abandon  in  this  case.  The  property  was  warranted  American j 
and  if  a  claim  had  been  interposed,  the  condemnation  would 
not  have  taken  place.  The  master  may  not  have  been  guilty 
of  intentional  fraud ;  but  his  conduct  was  grossly  negligent. 
In  Cheviot  v.  Brooks^  which  was  an  action  brought  by  the 
principal  against  the  agent,  the  court  said,  that  a  master  was 
bound  to  put  in  a  claim ;  but  as  in  that  case  he  acted  bona 
fide,  he  was  not  answerable  to  his  principal.  Here  a  third 
person,  the  insurer,  is  to  be  affected  by  the  negligence  of  the 
master,  and  the  principal  ought  to  be  responsible. 

•Yates,  J.,  delivered  the  opinion  of  the  court.  It  was  not 
necessary  to  produce  all  the  proceedings  of  the  Court  of  Ad- 
miralty previous  to  the  decree.  Sufficient  appeared  by  it  to 
answer  the  legal  purposes  of  the  plaintiff.  His  object  was  to 
show  that  the  sugar  had  been  condemned ;  and  that  fact  is 
fully  established  by  the  sentence.  If  there  could  possibly  exist 
a  doubt,  as  to  the  sentence  of  condemnation,  by  omissions  or 
ambiguity  appearing  on  the  face  of  the  record,  it  niight  be 
proper  to  require  such  proof  This  could  not  exist  here.  Tlie 
decree  read  in  evidence  explicitly  states  the  fact  material  to  be 
proved  by  the  plaintiff.  The  case  o(  Jones  v.  Randall^  {Coup. 
17.)  shows  that  such  proof  is  sufficient,  unaccompanied  with 
the  previous  proceedings.  That  was  an  action  upon  a  wager, 
whether  a  decree  in  the  Court  of  Chancery  would  be  reversed 
on  an  appeal  to  the  House  of  Lords ;  and  upon  a  rule  to  show  ^ 
cause  why  there  should  not  be  a  new  trial,  among  the  objec- 
tions stated  by  the  defendants,  one  was,  that  the  previous  pro- 
ceedings in  the  House  of  Lords  ought  to  have  been  shown, 
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whereas  the  decree  only  was  produced ;  and  the  citirt  decided, 
:bat  proof  of  the  decree  and  of  its  reversal  was  sufhcient,^vith- 
Dut  Buch  previous  proceedings. 

The  sentence  of  the  Court  of  Vice-Admiralty  at  Antigua, 
given  in  evidence,  was  sufficiently  established  by  the  deposition 
annexed  to  it,  stating  that  the  seal  affixed  thereto  was  the  seal 
of  the  court,  and  also  proving  the  signature  and  official  charac*- 
ter  of  the  peHson  whose  name  was  subscribed.  It  is,  therefore, 
unnecessary  to  notice  the  distinction  urged  in  the  argument, 
between  foreign  municipal  tribunals  and  courts  of  admiralty. 
There  was  a  sufficient  authentication,  in  this  case,  to  receive 
the  proceedings  of  the  Court  of  Admiralty  in  evidence,  although 
not  signed  by  the  judge.  {PeaJce^s  Evid.  48.)  The'r  decree, 
in  this  instance,  was,  consequently,  properly  admitted;  and 
the  condemnation  was  fully  proved.  The  condemnation  gave 
the  plaintiff  a  right  of  action,  and  there  *is  no  force  in  the  ob- 
jection, that  no  such  right  existed  when  this  suit  was  com- 
menced. The  action  might  be  brought,  without  violating  the 
clause  in  the  policy,  that  "  in  case  of  capture  or  detention,  the 
insured  were  not  to  abandon,  if  the  property  is  acquitted  or 
released,  in  six  months  after  advice  is  received  and  notice 
thereof  given  to  the  company.'* 

Another  objection  relied  on,  in  the  argument,  was  founded 
on  the  alteration  in  the  language  of  the  policy,  by  the  insertion 
of  the  word  necessary  in  the  clause,  which  now  is,  "  that  in 
case  of  any  loss  or  misfortune,  it  shall  be  lawful  and  necessary 
for  the  assured,  his  factors,  servants  and  a<rsigns,  to  sue  for, 
labor  and  travel  in  and  about  the  defence,  safeguard  and  recov^ 
ery  <A  the  property,"  &c. 

Previous  to  this  alteration,  the  construction  of  the  above 
clause  was  well  understood  ;  and  I  can  discover  no  substantial 
reason  why  the  insertion  of  the  word  necessary  should  so  essen- 
tially alter  the  construction,  as  to  create,  a  difierent  operation. 
It  imposes  no  additional  duties  on  the  master.  He  was  before 
bound  to  labor  diligently  for  the  recovery  of  the  property,  and 
to  alleviate  the  burdens  of  the  insurer.  This  is  a  weU  settled 
rule ;  yet  it  is  equally  well  esrtablished,  by  the  law  of  insurance, 
that  this  does  not  affect  the  right  of  abandonment.  The  case 
of  Tyson  v.  Guemey  («3  Term  Rep.  477.)  is  in  point ;  that  if 
a  ship  be  taken  and  condemned  as  prize,  the  assured  might 
call  on  the  insurer,  without  being  under  the  previous  necessity 
of  appealing,  or  even  making  a  claim.  By  abandoning  and 
calling  on  the  insurers,  the  assured  yields  up  to  them  all  his 
right,  title  and  interest  in  the  subject  insured,  and  it  operates, 
in  judgment  of  law,  as  a  transfer  of  the  pro(>crty ;  and  the  cap- 
tain, from  that  time,  becomes  the  agent  of  the  insurers.  This 
doctrine  has  been  frequently  recognized  by  this  court.  (S 
Caines^s  Rep.  284.  5  Johns.  Rep.  324.)  The  captain,  conse^ 
quently,  is  answerable  to  the  insurers  for  his  default,  if  any 
exists.     The  assured  is  not  obliged  ^o  put  in  a  claim ;  nor 
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can  the  clause  warranting  it  to  be  neutral  property  create  thin 
duty?  The  judgment  of  the  Court  of  Admiralty  was  not 
grounded  on  a  want  of  claim,  but  on  proofs,  and  as  being 
enemy's  property.  But  admitting  the  neglect  to  claim  the 
goods  was  barratry f  in  the  captain,  the  loss  is  still  by  capture 
and  condemnation.  And  if  even  the  plaintiff  had  a  right  Ui 
recovery  on  the  barratry ^  that  cannot  divest  him  of  his  right  to 
recover  on  an  event  which  has  happened,  and  against  which 
he  was  insured.  If  tlie  condemnation  is  illegal,  the  remedy 
must  be  sought  by  the  underwriters,  and  they  may  appeal.  A 
contrary  construction  on  those  clauses  in  the  policy  would 
make  the  putting  in  the  claim,  &c.  a  condition  precedent,  and 
necessarily  introduce  principles,  in  relation  to  the  rights  of  tl;€ 
assured,  materially  different  from  what  are  now  allowed  to  be 
the  law  on  the  subject. 

Besides,  if  the  captain's  neglect  in  not  putting  in  a  claim 
created  a  sufficient  defence  in  the  suit,  (and  that  could  only 
be  on  the  ground  that  he  still  continued  the  agent  of  the  us- 
8ured,and  that  the  loss  proceeded  immediately  from  him,  which 
cannot  be  the  case  here,)  yet  the  fact  ought  to  have  been  affir- 
matively proved  by  the  defendant,  and  not  left  to  inferences 
drawn  from  the  language  of  the  sentence  of  condemnation ; 
when,  for  aught  that  appears,  the  captain  may  have  put  in  a 
claim  which  might  have  been  adjudged  insufficient.  Although 
the  sentence  is  conclusive  evidence  of  the  condemnation,  it  is 
not  evidence  of  such  neglect.  It  would  be  a  dangerous  prin- 
ciple,  that  a  fact  within  the  power  of  the  defendants  to  prove 
directly,  should,  when  thus  collaterally  introduced,  be  allowed 
to  defeat  the  recovery  of  the  plaintiff.  We  are,  therefore,  of 
opinion,  that  the  plaintiff  is  entitled  to  his  judgment. 

Judgment  for  the  phiintiff. 


[♦522] 
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ii.  sold  a  vessel  THIS  was  an  action  on  a  policy  of  insurance.  Plea,  ntm 
name  Sie^*^  ossvmpstt,  and  the  statute  of  .limitations. 
registered;  but  The  cause  was  tried  at  the  New-YorJc  sittings,  the  13tn 
Uetw^nXSf  •'«'*«>  191^-  The  policy  was  dated  the  29th  of  September, 
that  A.  should  1801,  and  purported  that  "  James  Seton,  on  account  of  James 
bcnefi^^r^ule  CVrmwtwg-*,  as  well  in  his  own  name,  as  for  and  in  the  name 
freigfu  to  arise  and  namcs  of  all  and  every  other  person  or'persons,  to  whom 

from  a  v  ivage, 

for    which    A, 

had  previously  chartered  the  vessel,  and  on  which  ^be  i^-as  about  to  sail.  B.  msured  th#  vessel  ts  owner  foi 

the  voyage,  and  A,  procured  insurance  to  be  made  on  ihc/re^Af  of  goods  on  board  of  the  sami*  vessel,  fo' 

the  same  voyage  ;  but  the  agreement  between  A.  and  B.,  or  the  peculiar  nature  of  A/t  inter  »t.  was  not 

eommunieated  to  the  insurer.  It  was  held,  that  A.  had  not  an  insurable  interest,  or  sut  h  an  inter  sst  aa  coilq 

be  insured  under  the  name  of  fireij^t,  without  disclosing  and  specifying  its  peculiar  nature. 
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the  same  doth,  may  or  shall  appertain,  in  part  or  in  whole," 
made  insurance,  &c.  "  at  and  from  New-YorJc  to  the  port  of 
discharge  in  the  Mediterranean^  with  liberty  to  stop  at  Minorca 
or  Malta^  upon  the  freight  of  goods  laden,  or  to  be  laden,  on 
board  of  the  brig  Delia,  Sprague,  master.  The  risk  to  continue 
until  the  goods  should  be  safely  landed,  at  her  port  of  discharge 
in  the  Mcditerranecm,  with  the  liberty  aforesaid,"  valued  at 
6,000  dollars. 

The  declaration  averred,  that  the  plaintiff,  at  the  time  of 
making  the  insurance,  was  and  continued  to  be  interested  in 
the  premises,  and  that  the  insurance  was  made  on  his  account 
and  risk. 

As  the  cause  was  decided  on  a  single  point,  it  is  unnecessary 
to  state  the  facts  or  arguments,  which  relate  to  the  other  ques- 
tions raised  in  the  cause. 

The  vessel  sailed  on  the  voyage  insured  the  27th  of  Sejptem" 
bety  1801,  and  arrived  at  Malta  the  21st  of  November,  1801, 
where  she  remained  until  the  9th  of  December,  1801,  and  sold 
part  of  her  cargo.  She  sailed  from  thence  to  Naples,  and 
arrived  in  the  roads  oi  Naples  the  17th  oi  December,  1801,  and 
on  the  same  day  was  driven  on  shore,  in  a  storm,  and  totally 
lost,  only  180  bags  of  pepper,  part  of  the  cargo,  being  saved. 

Before  the  date  of  the  policy,  and  before  she  sailed  on  *the 
voyage,  the  plaintiff  sold  the  brig  to  Howell,  who  caused  her  to  be 
insured,  as  owner  ;  but  the  plaintiff  having  previously  chartered 
her  to  Isaac  Kibbe,  for  the  voyage  insured,  it  was  agreed,  at  the 
time  of  sale,  between  the  plaintiff  and  Howell,  that  the  plain- 
tiff should  havethe  whole  benefit  of  the  freight  arising  from 
that  voyage,  which  was  the  one  insured.  The  vessel  was 
registered  in  the  name  of  Howell,  who  testified  that  he  had  no 
interest  or  concern  in  the  freight  for  that  voyage.  The  bill  of 
lading  was  produced,  which  stated  that  the  goods  were  shipped 
by  Laac  Kibjbe,  to  be  delivered  at  Venice,  to  the  consignee 
there. 

On  the  12th  of  October,  1801,  the  plaintiff  assigned  the 
freight  and  policy  to  James  Cummings,  as  collateral  security 
against  a  certain  endorsement,  made  by  Cummings,  of  the  note 
of  the  plaintiff;  the  assignment  was  to  be  void,  if  the  plaintiff 
paid  the  note,  or  indemnified  Cummings.  The  note  *was  not 
paid,  and  the  assignment  became  absolute ;  but  Cummings, 
who  was  a  witness  at  the  trial,  declared  that  he  had  no  interest 
in  the  cause. 

It  appeared  that  the  plaintiff  afterwards  became  a  bankrupt, 
and  his  estate  was  regularly  assigned  on  the  3d  of  February, 
1803. 

An  abandonment  was  proved  to  have  been  duly  made  to  the 
defendants,  on  the  8th  of  May,  1802,  and  the  preliminary 
proofs  were  exhibited  on  the  23d  of  March,  1808. 

It  did  not  appear  that  the  agreement  between  the  plaintiff 
and  Howell,  as  to  the  freight,  or  the  particular  nature  of  the 
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plaintiff's  interest,  was  communicated  to  the  defendant,  pr^ 
Tious  to  his  signing  the  policy. 

Several  objections  to  the  plaintiff's  right  of  recovery  were 
raised  at  the  trial,  which  were  overruled  by  the  judge ;  and  a 
verdict  was  taken,  subject  to  the  opinion  of  the  court,  on  the 
points  so  overruled.  A  motion  was  made  to  set  aside  the  ver- 
dict, and  for  a  new  trlaL 

^Pendleton  and  Harison,  for  the  defendant,  contended  that 
the  plaintiff  had  no  insurable  interest.  Though  freight  is 
distinctly  insurable,  yet  no  person  can  insure  freight  generally, 
to  nomine,  unless  he  be  the  owner  of  the  ship,  trcigitt  is 
incident  to  the  vessel,  and  unless  otherwise  declared,  the  in- 
surer has  a  right  to  presume  that  the  person  uho  applies  to 
insure  the  freight  is  the  owner  of  the  vessel,  and  interested  to 
preserve  and  take  care  of  the  subject  insured.  At  most,  the 
plaintiff  could  be  no  more  than  an  owner  pro  hac  vice,  and 
entitled  to  freight  under  a  charter  or  contract ;  and  such  an 
interest  must  be  specified  or  disclosed.  (2  Johns.  Rep,  346.) 
Unless  the  peculiar  nature  of  such  interest  is  stated  to  tlie 
insurers,  great  frauds  may  be  practised,  by  having  a  double 
insurance  of  the  same  subject ;  for  Hotre//,  as  owner  of  the 
vessel,  might  have  insured  the  freight,  and  would  have  r(  cov- 
ered, in  case  of  loss,  on  proving  that  there  were  goods  on 
board. 

But,  admitting  that  the  plaintiff  had  an  interest,  it  was  trans- 
ferred first  to  Cummings^  and  afterwards  to  the  assignees. 
Cummings  declared  he  had  no  interest  in  the  freight,  end  so 
no  action  could  be  brought  in  the  plaintiff's  name,  for  his 
benefit.  When  the  interest  of  Cummings  ceased,  it  passed  to 
the  assignees  of  the  plaintiff,  under  the  general  assignmc  nt  of 
his  property.  It  was  enough,  in  the  first  instance,  to  show  tlie 
bankruptcy  of  the  plaintiff  and  the  assignment.  If  the  plain- 
tiff afterwards  acquired  the  property,  it  was  incumbent  on  him 
to  prove  it 

'  Colden  and  T.  A.  Emmet,  contra,  insisted  that  the  plaintiff 
had  shown  a  sufficient  insurable  interest.  It  is  not  necessary 
to  prove  a  legal  interest;  an  equitable  interest  may  be  insured. 
There  was  a  charter-party  to  Kibhe  existing  at  the  time.  The 
plaintiff  had  as  much  of  an  insurable  interest  a^  Howell,  (4 
Dallasy  859.)  The  owner  of  a  *vessel  may  insure  his  interest 
generally,  though  there  is  a  bottomry  bond  on  the  vessel ;  and 
the  holder  of  the  bottomry  may  also  insure,  eo  nomine.  (1  Johns. 
Rep.  385.)  In  Cheriot  v.  Barker,  (2  Johns,  Rep.  346.)  it  was 
held,  that  the  person  hiring  the  vessel  for  the  voyagQ  cannot 
insure  the  freight,  because  he  is  to  pay  the  freight,  not  to 
receive  it,  UoweU  could  not  insure  it,  for  he  was  not,  by  liis 
contract  with  the  plaintiff,  entitled  to  the  freight.  It  is  true, 
a  peculiar  interest,  like  that  o(  bottomry,  must  be  specified ;  bu< 
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tf  the  plaintiff  could  not  insure  his  interest,  under  the  name  of 
freight^  we  know  not  by  what  name  or  description  it  could 
rie  insured.  He  was  the  only  person  entitled  lo  receive  the 
iVeight,  and  it  has  no  other  name  or  denomination. 

The  question  is  not,  whether  the  plaintiff  has,  at  this  time, 
an  interest,  but  whether  he  had  an  insurable  interest  at  the 
time  the  policy  was  executed.  In  the  eye  of  the  law,  the 
plaintiff  must  be  regarded  as  having  the  right  to  the  freight. 
It  is  not  for  the  court  to  inquire  who  is  the  person  ultimately 
to  receive  the  money.  Ii  is  enough  that  the  plaintiff  had  an 
insurable  interest  at  the  time  of  the  policy.  The  assignment 
to  Cummings  was  by  way  of  security ;  and  if  considered  as  a 
mortga^,  yet  the  mortgngor  has  an  insurable  interest.  (2 
Term  Jfiep,  187.)  Several  persons  may  insure  and  sue,  in  re- 
gard to  the  same  subject,  according  to  their  respective  interests. 
The  averment  in  the  declaration,  as  to  interest,  has  reference 
only  to  the  time  of  making  the  policy.  The  plaintiff  is  not 
bound  to  prove  a  continuance  of  interest  down  to  the  time  of 
loss,  or  bringing  the  action.  (Marshall^  683.  2  Bos,  fy  Pull. 
155.  note.)  The  assignment  under  the  bankrupt  law  was  made 
three  years  after  the  loss  happened.  We  could  have  shown, 
if  it  had  been  necessary,  that  the  ai^signees  had  sold  and  trans- 
ferred all  their  interest  in  this  policy  to  the  plaintiff.  A  suit 
could  not  have  been  brought  in  the  name  of  the  assignees.  If 
neither  the  assignees,  nor  any  other  person  but  the  plaintiff,  had 
an  interest,  then  the  suit  *must  be  in  his  name ;  and  we  could 
have  proved,  that  no  other  person  had  an  interest  in  the  freight. 

Per  Curiam.  There  were  several  objections  raised  upon  the 
argument  against  the  right  of  recovery  in  this  case.  It  will  be 
sufficient  to  notice  only  the  first  objection,  that  the  plaintiff 
has  not  shown  an  insurable  interest. 

The  policy  was  generally  "  upon  the  freight  of  goods  laden 
on  board  the  brig  Delia,^^  and  the  plaintiff  was  not  owner  of 
the  vessel,  he  having,  some  time  before  the  insurance  was 
effected  or  the  voyage  begun,  sold  her  to  Howelly  who  caused 
the  vessel  to  be  insured  for  the  voyage.  Howell  states,  that  he 
had  nothing  to  do  with  the  freight  for  this  voya^,  as  the  plain- 
tiff, according  to  an  agreement  made  at  the  time  of  the  sale, 
was  to  have  the  benefit  of  that  freight.  All  the  interest  of  the 
plaintiff  was,  then,  founded  upon  this  special  agreement,  and 
it  could  not  strictly  or  technically  be  denominated  freight,  since 
it  was  not  an  interest  accruing  to  the  plaintiff,  as  owner  of  the 
vessel  for  the  use  of  her.  It  was  an  interest  founded  entirely 
upon  the  agreement,  and  could  not  have  been  claimed  or  recov- 
ered under  any  other  title.  It  could  not  be  insured  as  freight, 
€0  nomine^  unless  accompanied  with  a  disclosure  of  the  peculiar 
nature  of  the  interest.  It  would  otherwise  be  an  imposition 
upon  the  insurer,  who,  when  he  is  asked  to  insure  freight,  must 
presume  that  he  is  dealing  with  the  owner  of  the  vessel.    The 
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owner  has  a  stronger  interest  in  the  equipment  and  manage- 
ment of  the  vessel  than  a  stranger,  having  no  such  stake  in  the 
voyage.  And  to  allow  such  an  interest  to  be  covered,  under 
the  name  of  freight,  without  explanation,  would  lead  to  abutre 
and  fraud,  by  affording  an  opportunity  to  cumulative  insur- 
ances upon  the  same  interest,  and  interested  combinations  to 
destroy  it  In  Ckeriot  v.  Barker^  (2  John$.  Rep,  346.)  the 
court  intimate  *and  approve  of  this  principle,  that  a  concealed 
particular  interest,  contrary  to  usage,  ought  to  be  disclosed. 
This  case  is  brought  fully  within  the  reach  of  that  doctrine. 
The  contract  ought  to  contain,  within  itself,  the  identity  and 
certainty  of  the  subject  matter,  so  that  the  parties  may  und»- 
stand  the  engagement  with  precision,  and  calculate  accordingly. 
Judgment  ought,  therefore,  to  be  rendered  for  the  defendant. 


GuERLAiN  against  The  Columbian  Insurance 

Company. 


'°JJf""*^from      'J^HIS  was  an  action  on  a  policy  of  insurance  on  the  cargo 
Nno-Yark    to  of  the  schooner  Two  BroiherSy  from  New-YorJc  to  CharlesiaUj 

^ss'^c'aZ  ^""^^  Carolina. 

mUbe  margin  of      The  cause  was  tried  at  the  NeW'York  sittings  in  Aprils 
1810. 
The  insurance  was  declared  by  the  policy,  to  be  upon  the 


Uie  policyi  to 
the  amount  of 
l^lOdoUs.  The 
policy  contain 


edthcfonowi'nlr  &^^  Specified  in  the  margin,  (being  Jec/,  buttery  soap^  candles^ 
written  clause}  opplcs  tLud potatoes y)  and  wliereon  1,810  dollars  were  insured. 
b^this"*po[rcT  "^^^  policy  also  contained  the  following  written  clause  : 
take  no  other  ^'  The  assurers  by  this  policy  take  no  other  risk  than  general 
S\^ragl*and  'average,  and  such  total  loss  only  as  may  arise  by  the  absolute 
such  total  'loss  destruction  of  the  property."  The  cargo  consisted  of  iron, 
arise  "y  °ui«  h^-r^^^  ^^r^,  looking  glasses,  beef,  butter,  soap,  candles,  and 
absolute      de-  Various  other  articles. 

[  *  528  ]  *  The  vessel  sailed  from  New-  York  the  3 1  st  of  Dcccwicr,  1 806. 

l*™.^i?" »? Vh*  ^^  ^^^  ^®'  of /a/iMcrry,  1807,  she  was  stranded  in  a  gale  of 
wind,  on  Bamegat  Shoaby  near  Sandy-Hooky  and  on  that  day. 


was 


property 

vessel  _  _ 

stranded,  the  and  during  the  four  following  days,  the  cargo  was  unladen 
sailed^ and  par^  and  Stored  at  Bamcgaty  except  the  iron,  and  two  casks,  and  a 
of  the  iroods  box  containing  looking  glasses,  <tc.,  which  were  put  on  board 
and  stored  at  a  sloop  to  be  brought  back  to  New-York ;  the  schooner  was 

Bamegat,    and 

the  residue  put  on  board  of  a  lif^tcr,  which  was  detained  from  sailing  by  the  ice ;  and  before  the  g«>oda 
stored  on  shore  were  sold,  and  while  tlie  lighter  was  dctayied,  a  part  of  the  goods  were  stolen  or  lost. 
Part  of  the  cargx>  insured  consisted  ofbef/j  ottUcrf  candies ,  toap,  apples  tnd  potatoes,  and  the  rest  of  iroo 
and  hardware.  The  invoice  cost  of  the  articles  insured  was  1,194  dollars,  and  the  amount  of  articles 
stolen  or  lost  was  S32  dollars.  It  was  held  that  the  policy  was  upon  so  much  of  the  caqpo^  as  an  inte- 
gral subject,  and  that  the  assured  could  not  recover  for  each  article  totally  lost,  there  being  neither  a  gen- 
eral average,  nor  a  total  destruction  of  the  subject  insured,  (a) 

(a)  Ace.  Biai/i  v.  Chesapeake  Ins.  Co.  7  Crunch,  415.    Moreau  v.  United  StaUs  Bu,  Co.  1  H'fcn.*.  519 
Wadsworth  v.  Pacific  Ins.  Co.  4  WendtU,  3S. 
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afterwards  wrecked  and  lost  Part  of  the  cargo,  consisting  of 
beef,  butter,  candles,  soap,  apples  and  potatoes,  was  sold  at 
Bamtgaty  at  public  auction,  on  the  13th  of  February^  1807, 
and  the  residue  of  the  beef,  butter,  potatoes,  apples,  dLc,  was 
lost  or  stolen. 

The  sloop  on  board  of  which  the  two  casks  and  boxes  of 
hardware  were  put,  was  frozen  up  at  Bamegat,  and  lay  there 
until  Aprils  when  she  came  up  to  Ntw^York.  Part  of  the  iron 
and  of  the  other  articles  was  stolen. 

It  appeared  that  the  invoice  co«it  of  the  whole  articles  insured 
was  1,184  dollars  and  48  cents,  and  the  cost  of  the  articles  lost 
or  stolen  at  Bamegat  amounted  to  332  dollars  and  98  cents. 

The  whole  cost  to  the  assured  of  the  beef,  butter,  soap, 
candles,  apples  and  potatoes,  covered  by  the  policy,  was  641 
dollars  and  12  cents,  and  the  amount  of  the  sales  of  those 
articles  at  Bamegat,  was  424  dollars  and  29  cents.  There 
was  an  abandonment  for  a  total  loss. 

«Su  Jones,  jun.  and  C.  /.  Bogert,  for  the  defendants,  con* 
tended  that  the  insurers,  under  the  written  clause,  were  not 
liable,  except  for  a  physical  total  loss,  or  for  general  average. 
That  the  clause  was  expressly  introduced  for  the  purpose  of 
guarding  against  all  liability  for  a  technical  total  loss,  or  par- 
ticular average  on  the  articles  insured.  It  was  neither  a  physi- 
cal total  loss,  *or  absolute  destruction  of  the  whole  subject, 
nor  a  general  average. 

Woods  and  Hopkins,  contra,  insisted,  that  by  the  enumera 
tion  ip  the  margin  of  the  policy,  it  was  intended  that  the  in* 
surers  should  be  liable  for  each  article  lost ;  and  whether  this 
loss  was  occasioned  by  sinking,  or  by  theft,  or  in  any  other 
way,  it  could  make  no  difference. 

Per  Curiam.  The  defendants  are  entitled  to  judgment. 
There  was  neither  a  case  of  general  average,  nor  an  absolute 
destruction  of  the  property,  and  in  no  other  event  were  the 
defendants  to  be  responsible.  The  idea  that  for  each  item  or 
article  of  the  cargo  which  was  totally  lost,  the  defendants  are 
liable,  is  not  well  founded.  The  insurance  was  upon  so  much 
cargo  as  an  integral  subject.  In  the  JFVencA  policies  at  Mar^ 
seilles,  certain  perishable  articles  are  decltu-ed  free  of  average, 
general  and  particular,  which  means  that  the  underwriter  is 
answerable  only  for  an  entire  loss  of  the  subject  insured.  And, 
therefore,  where  part  of  a  cargo  of  wheat  has  been  thrown 
overboard,  in  a  cas6  of  extremity,  the  insurer  has  repeatedly  been 
held  not  to  be  responsible.     (1  Emerig.  c.  12.  s.  45.) 
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KiLMORE  o^ainsi  Sctdam. 

IN  ERROR,  on  certiorari  from  a  justice*s  court, 
a  iluUc"  to^ad^  iStafam  sued  Kihnore  in  the  court  below,  in  an  action  on  the 
r  *  530  1  ^^^^9  f'or  8  dollars,  on  account,  as  a  physician.  The  ^defendant 
MurnacaowoD  pleaded  the  general  issue.  The  parties,  by  agreenu^nt,  ad- 
hit  own  moUoD  joumcd  the  cause  until  the  6th  of  NavenAer.  at  which  time 
andttwrcisedat  oudam  appeared  m  person,  and  A.  1^.  Jordan  appeared,  under 
'wSS^wid^tf  *  power  of  attorney,  for  KUmore,  The  justice  stated  that  it 
Swfimadjouni-  being  made  satisfactorily  to  appear  to  him  that  KUmore  was 
nent  is  made  qq^  of  the  county,  he  permitted  the  attorney  to  appear;  but  as 
|)arties,  the  jut-  he  entcrtamcd  doubts  as  to  the  bona  fide  absence  o\  KUmore^ 
}*<*  *^J^  ^'  he  did,  with  the  consent  of  the  plaintiff,  adjourn  the  cause  to 
aiiMond  Um^  the  lOth  of  November.  No  objection  was  made  by  the  defend- 
Son*!*  hut  "the  "^^'^  attorney.  At  that  day,  the  attorney  again  offered  to 
plaintiff  having  appear  ;  but  neither  Kilmore^s  absence  nor  the  attorney's  power 
^^^'ITdadou  -  ^^^^8  proved,  the  justice  refused  to  admit  him,  and  proceeded 
BMnt)  ani^the  to  hear  the  plaintiff's  evidence,  and  gave  judgment  for  the 

defendant  mak.  plaintiff. 
ing   no    objee-  '^ 
tion,    the     ad- 

lci™"to '  h^      Parker,  for  the  plaintiff  in  error. 

be»}n  made  bv  

e^iMcot  of  boOi      E.  mUiams,  conim. 

partiet.  {a)  ' 

Per  Curiam.  The  right  of  the  justice  to  adjourn  a  cause  on 
his  own  motion,  must  be  claimed  and  exercised,  if  at  all,  at  the 
return  of  the  process ;  and  if  the  first  adjournment  is  by  con- 
sent of  parties,  no  subsequent  adjournment  can  be  made  on 
the  motion  of  the  justice.  This  is  obviously  the  fair  interpre- 
tation of  the  statute;  and  so  it  seems  to  have  been  understood 
by  the  court  in  the  case  of  Gamage  v.  Law,  (2  Johns.  Rep. 
192.)  But  it  is  no  more  than  a  reasonable  intendmeiit  m 
favor  of  the  proceedings,  that  the  second  adjournment  was  by 
the  consent  of  the  defendant's  attorney.  The  justice  states 
expressly,  that  it  was  with  the  consent  of  the  plaintiff,  and  the 
defendant's  attorney  being  present  and  making  no  objection, 
his  consent  is  to  be  inferred  from  his  silence.  Had  the  justice 
claimed  the  right  to  adjourn  on  his  own  motion,  he  probably 
would  have  siud  nothing  on  the  subject  of  consent.  In  jtf  ^eu 
[  •  531  ]  V.  Scofield,  (3  Johns.  *Rep.  437.)  the  court  said,  where  the 
party  makes  no  objection  to  the  pleadings  at  the  time,  but 
consents  to  go  to  tnal,  he  shall  not  avail  himself  of  any  defects 
in  the  form  of  pleading. 

Judgment  affirmed. 

fm)  Vid.  Jhinkam  r.  Hetfdm.  mm,  381.  note  a.    Payne  v.  IVhteUr,  15  Jchm.  R, 
4M.    ProudJU  v.  Hemman,  8  Johns,  JR.  991. 
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Jagk80N|  €X  dem.  ScHUXLER^against  Corliss.         v-^-n/-*w^ 

V. 

THIS  was  an  action  of  ejectment  for  lands  in  lot  No.  33,  in      <?«*«•»« 
the  Saratoga  patent.     The  cause  was  tried  at  the  Washington       a     lessor 
circuit,  in  June,  1810,  before  Mr.  Justice  Van  Ness.  T^er'^of  Z 

A  lease  was  proved,  dated  the  8th  December,  1795,  by  which  moucy  arising 
Philip  Schuyler y  under  whom  the  lessor  of  the  plaintiff  claimed,  [jj"  ®^®p  j®^" 
demised  the  premises  to  Oliver  Warren^  for  21  years,  from  the  or  isposin^'  of 
1st  January^  1796.  The  lease  contained  a  reservation,  cove-  ^  ihJ*7<SI^ 
nant  and  proviso,  as  follows :  "  And  the  said  lessor,  for  himself,  who  covenant- 
doth  also  save  and  reserve  the  one  equal  fourth  part  of  all  ^'^^  ^^^ 
moneys  arising,  or  that  may  arise,  by,  or  from  the  selling,  rent-  incline,  or  be  by 
ing,  setting  over  or  assigning,  or  any  how  disposing  of  the  Jj^  ^''obi^i 
premises  hereby  leased,  or  any  part  or  parcel  thereof,  by  the  to.  sell,  &c.,  he 
said  lessee,  his  heirs,  executors,  administrators  and  assigns,  and  S^J^Jfrei^Jjil 
when,  and  as  often,  and  every  time,  the  same  shall  be  sold,  lessor,  giving 
rented,  set  over,  assigned,  or  otherwise  disposed  of;  and  thd  ^™pri^^^c 
said  lessee,  for  himself,  &c.,  doth  also  covenant,  promise,  &c.,  and  it  was  pro^ 
that  whenever  he  or  they  shall  incline,  or  be  by  law,  or  other-  ^'***^  '***'  **'*" 
wise  obliged  to  sell,  rent,  set  over,  assign,  or  otherwise  to  *di8-  L  ^^  J 
pose  of  bis,  or  their  intereFt  in  the  premises,  or  in  any  part  or  2c!  8li<mid"ixl 
parcel  thereof,  that  then,  and  in  that  case,  he  or  they,  or  some  ▼<>•<*..  «><>  »*»« 
or  one  of  them,  shall  make  the  first  offer  thereof  unto  the  lessor,  ^^7^^*  lessor) 
bis  heirs,  &c.,  notifying  and  declaring  in  writing  what  he  or  unless  the  seiiei 
they  will  take  for  the  same  ;  and  if  the  said  lessor,  his  heirs,  Slioaid'^y^ 
&.C.,  do  not  take  it  at  the  price  required  for  the  same,  after  ^^^h  ^  ®"« 
deducting  therefrom  the  one  equal  fourth  part,  as  above  re-  money  offered^ 
served,  together  with  any  arrears  of  rent,  which  may  be  then  ?^?j.  *'®"?"' 
due,  that  then  he  or  they  shall,  within  twenty-one  days  from  ui©  TJase^coo- 
the  time  of  such  notice  being  actually  so  given,  and  on  the  fe«»«i  a  jw?f- 
fiirther  application  of  the  said  lessee,  his  heirs,  &c.,  grant  a  per-  u!»ecuUon'i^« 
mit  to  hira  or  them,  to  sell,  assign,  or  rent  their  interest  in  the  »"«<*/  »»<*  ^ 
premises.  Provided  always^  that  every  sale,  renting,  or  other-  i^*thr^hejpiff. 
wise  disposing  of  the  premises,  or  any  part  or  parcel  thereof,  i*"»  was  held 
shall  be  void,  and  to  all  intents  and  purposes  of  no  effect,  and  breach  of  Uw 
the  premises  revert  to  the  lessor,  his  heirs,  (fee,  such  permit,  covenant  or 
or  any  thing  therein  contained  notwithstanding,  unless  the  seller  lease  ;*thejadg. 
or  purchaser  shall  well  and  truly  pay  unto  the  lessor,  his  heirs,  !°®"'j°°*  '**^" 
(Lc,  the  one  equal  fourth  part  of  the  ifioney  it  shall  so  be  fe^ed  fraudu- 
offered  for,  as  aforesaid."  The  plaintiff  proved  that  the  de-  ienUy,orforthe 
fendant  held  the  premises  by  purchase  under  the  lease.  It  abim^ecred' 
was  then  shown  that  the  defendant  came  into  possession  by  a  j^^  ^^  *«>^«  **»« 

,  1         *         1^  !•  ^»  1  ^«        •  J   lease  and  exe- 

purchase  made  at  pubuc  auction,  under  an  execution  issued  cution  under  the 
on  a  judgment  in  this  court,  confessed  by  John  Corliss,  the  ll^Jf"***^^'^^,^ 
father  of  the  defendaDt,  in  fiivor  of  the  defendant,  for  5,500  defeat  the  le^i. 

sor^s  right  to  thi 
one  fimrdi  of  the  money  othnA,  oader  the  covenant,  {a} 

U}  Act.  Mcktmr.  Birxrmdt,  15  Jolmt.R.Tn,    AadwM  Jiaek$ony.  Groai^t  Cm$m,  986. 
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dollars  debt,  and  13  dollars  and  7  cents  costs,  signed  the  iM 
October^  1805.  Exemplifications  of  the  judgment  and  execu- 
tion were  produced.  The  sheriff  was  directed  to  levy  2,500 
dollars  of  debt,  and  16  dollars  costs  ;  and  the  sheriff  returned 
on  the  Jieri  facias f  that  he  had  made  the  sum  of  1,483  dollars 
and  tliat  for  the  residue  of  the  debt,  the  defendant  in  this  cause 
accepted  the  note  of  the  defendant  in  the  execution,  in  full 
satisfaction  thereof:  And  it  was  proved  that  John  Corliss  *wa8 
discharged  under  the  insolvent  act,  the  8th  March  y  1806,  and 
the  present  defendant  was  a  petitioning  creditor,  and  (nade 
oath,  on  the  30th  December ,  1805,  that  the  insolvent  owed  him 
1,086  dollars  and  40  cents ;  another  son  of  the  insolvent  wajs  a 
petitioning  creditor  for  1,175  dollars,  and  his  son-in-law  was 
also  a  petitioning  creditor  for  1,280  dollars. 

The  plaintiff  then  produced  witnesses,  in  order  to  prove  that 
the  judgment  was  confei^ed  by  John  Corliss  fraudulently,  and 
for  the  purposes  of  defeating  the  covenant  and  condition  in  the 
lease.  Afler  the  evidence  on  both  sides  was  closed,  the  judge, 
after  stating  or  commenting  on  the  evidence,  directed  the  jury 
that  they  must  find  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  as  to  the  construction  of  the  covenant  for 
quarter  sales ;  and  the  only  question  of  fact  for  the  jury  to  de- 
termine was,  whether  the  judmnent  confessed  by  John  Corliss 
was  fraudulent  or  not ;  and  that  they  must,  in  delivering  their 
verdict,  say  it  was  fraudulent,  or  not,  as  they  found  the  fact  to 
be.  The  jury  found  a  verdict  for  the  plaintiff  for  6  cents  dam- 
ages, subject  to  the  opinion  of  the  court,  as  to  the  construction 
of  the  covenant ;  and  they  also  found  that  the  judgment  con- 
fessed by  John  Corliss  was  not  fraudulent. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 


f*534] 


Wendell,  for  the  plaintiff,  contended  that  the  covenant  not  to 
assign  without  the  permission  of  the  lessor,  was  legal  and  proper. 
{Wooifally  314.  340.  2  Term  Rep.  134.  137.;  Admitting 
that  the  defendant  came  into  possession,  under  the  sale,  and 
that  the  judgment  was  not  fraudulent,  still  the  lease  was  for- 
feited ;  for  the  confession  of  the  judgment  was  a  voluntary  act, 
and  only  another  mode  of  transferring  or  disposing  of  the 
property.  In  Doe  v.  Carter,  (8  Term  Rep.  300.)  where  the 
jury  found  the  fact  that  the  warrant  to  confess  judgment  was 
given  for  the  purpose  of  disposing  of  the  property ;  *it  was  held 
to  be  in  fraud  of  the  covenant,  and  the  lessor  might  reenter, 
under  the  clause  of  reentry,  for  breach  of  the  condition,  and 
might  recover  the  premises  in  ejectment,  from  a  purchaser  at  a 
sheriff's  sale.  The  same  doctrine  was  laid  down  in  Doe  y. 
HawJce,  (2  East,  481.)  But  whether  the  confession  was 
voluntary  or  not,  the  tenant  was  bound  to  give  notice  to  the 
landlord  ;  and  there  being  no  notice  in  this  case,  there  was  a 
breach  of  the  conditicMi,  by  which  the  lease  became  forfeited 
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Z.  R.  Shepherd,  contra,  contended  that  the  construction  of 
the  lease  ought  to  be  strict,  so  as  to  prevent  a  forfeiture* 
{Cowp.  243.  247.  Wood/all,  ^3.)  The  defendant  did  not 
iell  the  premises,  nor  was  there  any  offer  made  to  him  to  pur- 
chase ;  and  the  landlord  is  entitled  only  to  a  fourth  part  of  the 
money  offered  to  be  paid.  No  notice  of  an  offer  could  be  made  ; 
for  no  offer  existed.  The  sale  under  the  execution  is  a  sale 
by  act  of  law,  not  by  the  party.     It  is  a  compulsory  sale. 

The  covenant  is  void,  for  it  can  never  be  performed ;  it  is 
against  public  policy,  and  ought  not  to  be  supported. 

Per  Curiam,  A  sale  of  the  premises  under  a  judgment 
confessed  by  the  defendant  was  no  forfeiture  of  the  lease, 
under  the  covenant  and  proviso  stated  in  the  case,  unless  the 
judgment  was  fraudulently  confessed,  with  a  view  to  defeat  the 
lessor's  reservation  of  one  fourth  of  the  money  offered.  The 
jury  have  decided  the  question  of  fraud  in  favor  of  the  defend- 
ant. The  covenant  only  applied  to  voluntary  sales,  by  the 
lessee.  The  case  of  Doe,  ex  dem.  Mitchinsen,  v.  Carter  (8  Term 
jRep.  57.)  is  in  point.  The  subsequent  decision  on  that  case 
(8  Term  Rep.  300.)  was  founded  expressly  on  the  fact  of  fraud 
in  confessing  a  judgment,  for  the  purpose  of  enabUng  the  cred- 
itor to  possess  the  lease.  There  must  be  judgment  for  the 
defendant 


ALBANY, 
Feb.  1811. 

Ca&tbr 

V. 

Smrtow 


•Carter  against  Simpson. 

IN  ERROR,  on  certiorari  from  a  justice's  court. 

The  return  stated  that  Simpson  sued  Carter  before  the  jus- 
tice, and  declared  for  damage  done  to  his  hay,  by  the  cattle 
of  the  defendant,  which  the  defendant  turned  into  the  field 
where  the  hay  was  stacked,  and  in  pulling  down  and  carrying 
away  the  fence  around  the  stack,  &c. 

The  defendant  pleaded  not  guilty ;  and  the  cause  was  tried 
by  a  jury.  The  plaintiff  offered  to  prove  his  property  in  the 
hay,  standing  in  a  stack  on  the  ground  of  the  defendant,  b/y 
purchase  at  auction,  at  a  constable's  sale,  on  an  execution 
against  one  Jarvis.  The  defendant  objected  to. the  testimony, 
without  the  production  of  the  execution  and  judgment  by  virtue 
of  which  the  sale  was  made.  The  objection  was  overruled, 
and  the  plaintiff  proved  the  sale  by  parol  evidence.  The  de- 
fendant then  offered  to  prove  that  the  execution  had  expired, 
and  that,  at  the  time  of  the  sale,  the  plaintiff  in  the  execution 
directed  the  constable  to  have  it  renewed.    This  evidence  was 

•cted;  for  a  lale  by  the  officer  withoat  anlhority  would  not  give  a  title 
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A,  bf  oaclit  an 
aetion  ortna- 
paia  agaioal  B. 
for  destroying  a 
stack  of  miy  be- 
loocinr  to  the 
plamtiSr.  The 
plaintiff  proved 
thai  he  bou^l 
the  hay,  which 
was  on  the  lanJ 
of  B.,  at  a  con- 
stable's sale^  at 
public  auction. 
It  was  held  that 
the  plaintiff  was 
bound  to  prove 
property  in  the 
nay,  and  that 
proving  a  pur- 
chase at  a  con- 
stable's auction 
was  not  enough, 
without  shmr- 
ittg  the  autiion- 
tv  under  which 
tne  constable 
to  the  purchaser. 
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oyemiled ;  and  the  plaintiff  proved  that  the  constable  oflered 
the  hay  and  all  the  rest  of  the  personal  property  of  Jarvi^j  fot 
sale,  and  that  it  was  all  struck  off  together,  to  the  plaintiff. 
The  jury  foutid  a  verdict  for  the  ptaintiff,  on  whteh  judgm^it 
was  rendered  by  the  justice. 

WendeU^  for  the  plaintiff  in  error.  He  cited  2  Johu.  JRep. 
46.  48.    6  Joknt.  Rep.  169. 

Skinner,  contra.     He  cited  2  Caines^  263. 

Per  Curiam,  As  the  plaintiff  below  never  had  posaeasioi; 
of  the  hay,  which  was  on  the  defendant's  ground  at  the  time 
of  the  alleged  injury^  he  was  bound,  at  least,  to  show  a  right 
of  property.  The  proof  of  a  purchase  at  auction,  at  a  consta- 
ble's sale,  without  showing  the  authority  *under  which  the 
constable  acted,  was  not  enough.  If  the  constable  had  no 
authority  to  sell  the  hay,  the  vendee  had  no  title.  The  books 
have  gone  so  far  as  to  say,  that  a  vendee  under  a  lawful  judg* 
nent  and  execution,  shall  not  lose  his  property,  upon  a  reversal 
of  the  judgment  by  writ  of  error.  This  was  so  ruled  in  Jlfiui- 
ning^s  case,  (8  Co.  96.  b.)  But  no  case  admits  a  title  in  the 
purchaser,  wnen  the  siieriff  acted  without  authority.  On  this 
ground  the  judgment  below  must  be  reversed. 


Wliera  a  iMUt 
•n'(^y  kcUb 
over,  aAw  tin 
exjfM  ration  of  the 
term,  and  a  no- 
tice to  qiiit,  the 
landlord  if  enti- 
tled to  damhU 
rent. 


le.  11. 


Hall  against  Ballcntine. 

THE  plaintifT,  by  indenture,  dated  2d  3%,  1808,  demised 
a  tenement  in  the  city  of  New-YorJc  to  the  defendant,  for  one 
year  from  the  first  of  A/ay,  1808,  for  the  yearly  rent  of  200 
dollars,  payable  quarterly ;  and  the  defendant  covenanted  qui- 
etly to  surrender  up  the  premises  at  the  end  of  the  year,  in 
good  order,  &c.  The  plaintiff,  on  the  4th  of  March,  1609,  gave 
the  following  written  notice  to  the  defendant.  "Mr.  William 
BatteniinCy  this  is  to  notify  you  to  leave  the  store  and  premises 
now  in  your  possession,  by  the  first  day  of  JMay  next  ensuing.*' 
The  defendant  did  not  surrender  the  premises,  but  held  over. 

The  only  question  was,  whether  the  plaintiff  was  entitled  to 
double  rent,  during  the  timo  the  tenant  so  held  over.  Tlie 
case  was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  statutef  gives  the  double  rent  for  wilfully 
holding  over  after  the  expiration  of  the  term,  and  the  notice 
to  quit ;  and  here  the  holding  over  must  be  considered  as  wil- 
ful. There  could  be  no  mistake  or  pretence  of  right,  nor  was 
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any  advanced.    In  Wnght  v.  Smith,  (5  Esp,  N.  P.  203.)  there    Albany, 
was  a  bcmdfide  holding  over,  under  a  claim  of  title.     Here  the  ^^^^^Jfi^ 
act  of  the  tenant  *was  palpably  wilful^  and  tlie  plaintiff  is  con-     dizen  aad 
soqoently  entitled  to  judgoa^ut.  (a)  ^^^ 

Bates. 
(a)  3  Burr.  1609    5  Burr,  2G54.  1  Esf,  Com,  266.  2  BUck.  1075.  2  East,  310.1        r  •  537  1 

t  Vid.  Brai- 
; Uy  V.  Ccnelf  4 

»  'I  I  I  M.    ,'i  }    ii.'ieg  (fifwtn, 349. 


Walsh  and  others  against  Sackrider. 

THE  defendant  is  an  attorney  of  this  court,  and  the  suit  was  Where  on  at^ 
brought  against  him  on  a  note  tor  a  sum  above  25  dollars,  but  coun^is*  sued^ 
less  than  50  dollars,  and  a  judgment  was  given  for  the  plaintiff,  widjudgmeniii 
on  a  cognovit,  for  less  than  50  dollars.  lum^cxceeding 

The  question  was,  whether  the  defendant  was  liable  to  pay  p  ^^h^^S^J**!' 
supreme  costs ;  and  if  not,  whether  the  plaintiff  was  liable  to  i^  y^  pia^I 
pay  costs  to  the  defendant.  uiriieBUtled  u» 


foil  C06U.  (a) 


Per  Curiam.  Full  costs  are  recoverable  against  the  defend- 
ant. The  case  of  Bailey  (I  Johns.  Cos,  32.)  is  in  point.  The 
reason  is,  that  the  plaintiff  could  not  safely  sue  the  defendant 
elsewhere,  for  he  would  have  been  entitled  to  his  privilege  of 
this  court,  and  could  have  abated  the  suit. 

(a)  Vid.  Fwier  v.  Cfarruetf,  13  Johns.  465.     Wood  w.  Giiton,  1  Cotooi,  697, 


DizEN  and  Wife  against  Bates,  late  Sheriff,  &c« 

A  JUDGMENT  of  nonsuit  having  been  entered  in  this   wiMretheda 
cause,  for  not  declaring,  l^^t;'^ 

tered  a  rule  » 

Sill,  for  the  plaintiff,  now  moved  to  set  aside  the  judgment,  e£Si*be/ore  ^i 
on  the  ground  of  irregularity.  end  of  the  next 

tenn,  which 


♦Notice  of  the  rule  to  declare  before  the  end  of  the  then  [*538] 
term,  was  served  on  the  agent  of  the  plaintiff's  attorney,  on  the  ^^  ^"  {Je 
24th  of  July,  and  the  plaintitf 's  attorney  swore  that  he  did  not  pTaintiTs  atior- 
receive  it  in  time  to  declare  before  the  expiration  of  the  rule,  ^'lil^jjice 
and  that  he  did  not  think  a  default  would  be  entered  before  of  the  noUceof 
the  expiration  of  forty  days,  the  service  being  on  the  ajzent  in  b^at"anyiSae 
vacation.  The  defaiv)t  was  entered  on  the  29th  of  October,  before  the  term, 
and  the  judgment  of  nonsuit  on  the  16th  of  December.  Sff  didwS  dSl 

dare  before  the 
^end  of  the  term,  his  default  migiit  be  entered,  though  forty  days  had  not  elapsed  from  the  time  of  icfviiig 
tlie  notice  on  toe  agent,  {a) 

(a)  But  the  plahttiflThas  the  whole  of  the  last  day  of  the  tana  fai  which  to  declare,  and  his  de&olt  cannot  ha 
watered  i*qU1  the  next  day  thereafter.    Sharp  ▼.  Dorr,  15  JSrAju.  tt,  531. 
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BovKi  ^^  Curiam.    The  motion  inust  be  denied.    The  proceed 

V.  ings  on  the  part  of  the  defendant -have  been  regular.     The 

vcsKRMAii.  ^ju^  jg  explicit,  that  the  defendant,  having  duly  appeared,  may, 
at  any  time  thereafter,  take  a  rule  against  the  plaintiff  to  declare 
before  the  end  of  the  term  next  following,  after  service  of  the 
notice  of  the  rule.  Where  the  service  of  the  notice  is  at  any 
time  before  the  term,  the  plaintiff  is  in  default,  if  he  does  not 
declare  before  the  end  of  the  term. 

Motion  denied 


BouRS  against  Tcckerman. 


itS;;;^  N.  WILLIAMSy  for  the  defendant,  moved  to  discharge  the 
appear  at  a  defendant  from  the  arrest,  and  to  set  aside  the  capias  and  pro- 
SSSoM^Sa  ceedings  in  this  cause.  He  read  an  affidavit,  stating,  that  on 
peaea,  while  at-  the  9th  of  October  last,  the  defendant  was  under  recognizance 
ccMuT^was  'aJJ  ^^  appear  at  the  next  General  Sessions  of  the  Peace,  to  be  held 
lettcS  on  a  eo^  in  modison  county,  on  the  first  Ttiesday  of  January  last.  He 
r**(Soi''***  appeared  at  the  sessions,  and  while  he  was  attending,  and 
ourt  d  held  "^^^'^  ^^  ^**  *discharged  from  his  recognizance,  he  was 
to  bail;  and  this  arrested  by  the  sheriff  of  Madison^  on  a  capias  ad  respondent 
Um^to  *be*d£  ^^'^^  issucd  out  of  this  court,  at  the  suit  of  the  plaintiff;  and 
rharged,  on  fii-  though  he  claimed  to  be  privileged,  in  consequence  of  his 
bui  uiiie4»"ihe  **^^cndance  at  the  sessions,  the  sheriff  carried  him  to  his  place 
piainUff  elected  of  residence,  where  he  was  admitted  to  bail,  in  the  sum  of 

to  waive  the  ar-  3  gQO  dollars, 
rest,  and   take      ' 
out    new    pro- 

••"  ClarTc,  contra. 

Per  Curiam.  The  defendant  was  privileged  from  arrest, 
as  it  appears  that  he  had  no  opportunity  to  apply  to  the  court 
below  to  be  discharged,  and  as  this  court  ought  not  to  suffer 
its  process  fo  be  executed  in  violation  of  the  privileges  of 
other  courts,  the  defendant  must  be  discharged  from  the  bail- 
bond  and  the  arrest,  on  filing  common  bail,  unless  the  {Iain- 
tiff  should  elect,  as  he  may,  to  waive  the  arrest  altogether, 
and  issue  new  process. 

Motion  granted,  {a) 

(a)  A  saitor  attending  court  is  not  DriTileged  from  the  service  of  non-bailahle 
pro<H?sa.  If  bail  is  demanded,  he  will  be  discharged  on  common  bail,  but  an 
absolute  discharge  is  only  mnted  to  foreign  witnessea.  Hopkins  ▼.  Cohium^  1 
IVendeU,  292.     Sar^ford  v.  ChoM,  3  C^wen,  381. 
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The  People  against  Bradt.  thePeopl* 

BRiLOT. 

THE  defendant  was  brought  up  on  an  attachment,  for  non- 

Eayment  of  the  costs  in  several  actions  of  ejectment,  in  which  b^^aStioT©} 
e  was  a  lessor,  at  the  last  August  term,  (6  Johns,  Rep.  318.)  ejectment,  was 
and  was  then  dfscharged,  on  his  affidavit,  that  he  had  no  ^^^tachmcn? 
interest  in  the  premises  mentioned  in  the  actions  of  ejectment,  for  non-pay- 
and  that  he  had  never  consented  to  become  a  lessor  ;  and  the  ^^^^  eS^Sai 
court  granted  a  rule  against  the  attorneys  of  the  plaintiff,  to  thatheevercon^ 
show  cause,  at  the  last  term,  why  an  attachment  should  not  **"'r#'t4ft^i 
issue  against  them,  *for  the  costs.  At  the  last  term,  the  attor-  j^j^  iamf  used 
neys  showed  cause  by  affidavits,  which  stated  that  Bradt  did  in  the  action. 
consent  to  have  his  name  used  as  one  of  the  lessors,  in  the  {jj^  ^jhe'^ouJd 
actions  of  ejectment.  The  court  thereupon  directed  a  new  not  receive  bis 
attachment  to  be  issued  against  Bradt,  on  which  he  was  now  ^®"5ho  att«c" 
brought  up,  and  put  to  answer  interrogatories.  He  admitted  ment,  nor  de- 
that  he  was  the  lessor  named,  and  that  he  had  refused  to  pay  fil*    !i!j^®5" 

-  --._,.  '  -  -,  1  ^"^  contraaicto- 

the  costs ;  but  denied  his  consent  to  have  his  name  used  as  u  r v  affidavits  of 
lessor,  or  that  he  had  any  interest  in  the  premises.  }J|®  ^^omcy^ 

but     the    party 

Johnson,  for  the  plaintiffs.  .  ^^  Pfj'  ^^^ 

his  remedy  over 

N.  Wmiamsy  for  the  defendant  S^'wfc  S- 

serted  his  name 

Per  Curiam.  The  court  cannot  receive  the  defendant's  ^  *^a^eji  ^ 
denial  of  his  consent  to  have  his  name  used,  in  the  actions  of  proceedings,  to 
ejectment,  as  a  bar  to  the  process.     If  the  fact  be  as  he  states  fl^®  *^  p?X 

•      11         ■•  1  •  1  <»i^         !••«•*'*    opportunity 

It,  he  has  his  remedy  over  against  the  attorneys  of  the  plaintm^  to  bring  his  ac- 
in  those  suits.     The  court  cannot  judge  between  the  contra-  i!!l!!ilf^*°fiJ^® 

-.  /*•  1      •  /•     1  11  rrtL        J       attorney,  ana  to 

dictory  affidavits  of  the  party  and  the  attorneys.     I  he  de-  try  the  truth  of 
fendant  in  those  suits  must  have  his  costs,  and  is  not  to  lose  ^  '^^  W 
them  in  consequence  of  the  denial  of  the  lessor  and  his  attor- 
neys, of  any  responsibility. 

It  is  enough  for  the  court  that  Bradt  appears  as  a  party  to 
the  record ;  and  he  confesses  enough  to  show  that  he  is  in 
contempt,  and  to  charge  him  with  the  payment  of  the  costs. 
But  as  the  aggregate  of  the  costs  in  all  the  suits  is  lar^e,  the 
court,  after  adjudging  him  in  contempt,  direct  his  recognizance 
to  be  respited,  at  his  prayer,  until  the  next  August  term ;  to 
the  end  that  he  may  haV6  an  opportunity,  in  the  mean  time,  to 
bring  his  action  against  the  attorneys  of  the  plaintiff,  on  the 
charge  of  using  his  name  without  his  consent,  and  thereby  to 
bring  the  truth  of  that  allegation  to  the  test,  by  a  trial  of  the 
fiict. 

Rule  granted  accordingly. 

(a)  Vid.  Bradt  v.  WaUoii,  8  Jchn».  R.  298, 

Vol.  VIL  60  893 


641*  CASES  m  THE  SUPftEME  COURT 


ALBANY, 
fVb.  1811. 


Stafford  against  The  Mayor,  Aldermen  and 


&tATToit9  Commonalty  of  the  City  of  Albany. 

Mator,  4be. 

or  Albaht.       this  was  an  action  of  ustumpsit.    The  declaration  and 

Tte  MaWs  plets  were  the  Bame  as  beibre  staled,  in  the  same  case,  between 

^I'^^^li^Sn^^  the  same  parties,  vol.  6.  p.  1.    To  the  plea  of  no*  assumpsit 

power  gmtwi  was  subjoined  a  notice  of  special  matter  tc5  be  given  in  evi* 

ItotrorSJdence  at  the  trial, 

4iii  of  jfru,  The  cause  was  tried  at  the  Albany  sitUngs,  on  the  16th  of 
Tx^^i^,  October,  181D»  before  the  chief  justice.  The  plaintiff  gave 
ts.)  as  to  taking  in  evidence  the  13th  and  22d  sections  of  the  act  to  reduce 
imy  p^!^  to  ^veral  laws^  particularly  relating  to  the  city  of  Albany,  into 
widcu  «uects,  one  act,  &c.,  passed  the  4th  o(  April,  1601. ,  (24th  sess.  c. 
commissionera^  1^-)  IIc  also  gave  in  evidonce  a  precept  or  venire^  issued 
andnoijudiciai-  the  4th  of  OctobtT,  1608,  Under  the  seals  of  the  mayor  and 
lFhe*powvrmust  ^^'o  of  the  aldcrmcn,  pursuant  to  the  13th  section  of  the  said 
*>«  st'iciiy  pur-  act,  and  of**  the  act  to  amend  the  acts  concerning  the.  city  of 
Sie  couii  have  Albany,  passed  the  25th  of  March,  1808,  commanding  tlie 
affirmed  an  as-  sheriff  to  cmpanncl  and  return  a  jury,  to  appear  befcre  the 
und^^^^iM^act^  Mayor's  Court,  to  assess  the  damages  and  rccompenae  due  to 
ihey  cannot  set  various  persous  named  in  the  venire,  amongs^t  whom  was  the 
ea^e  \m  ?re  plaintiff,  for  SO  much  of  their  ground,  particularly  defcr3>ed 
bound  lo  pay  in  the  venire,  as  was  deemed  necessary  to  be  taken,  for  widen- 

Ihc  money  ac-  •         r     _»  a        *     ^ 

cording  10  the  >ng  Lydeus  street,  etc 

assessment,  [a)      The  plaintiff  further  gave  in  evidence  the  assessment  of  the 

ort/Vnecessal  jury,  by  which  they  assessed  the  damages  of  the  plaintiff  at 

iy,  in  regard  to  §15  dollars  ;  also  a  certified  copy  of  a  rule  of  the  court  there- 

umier^hc  acf^  wpou  entered,  as  follows :  "  On  motion  of  Mr.  Van  Vtehttn^ 

butftwiwutboy  attorney  for  the  mayor,  <te.,  Ordered,  that  the  same  be  con- 

^dlycn^o^arij  firmed  and  judgment  thereon,  according  to  the  act  aforesaid." 

in  order  to  be  The  plaintiff  also  road  in  evidence  a  deposition  cC  a  witness, 

correetod    ^by  statiQg  that  the  city  surveyoT  and  superintendent  had  directed 

this  court,  {b)     ^hc  (flaintiff  *wl>cre  to  place  tlie  building  on  his  lot,  and  the 

[  *  542  ]       plaintiff  erected  the  building  accordingly,  so  as  to  leave  the 

ground  described  in  the  f>enire  and  assessed  by  the  jury,  in  the 

street ;  and  also  the  first  section  of  the  by-law  of  the  €M>rpom* 

tiqn  of  Albuny,  passed  the  6th  oi  Jv^e,  1808,  prohibiting  any 

person  from  erecting  any  building,  unless  the  range  of  th^ 

saane  with  the  street  was  fir^t  laid  down  by  the  superintendent, 

under  the  penalty,  &c. 

The  counsel  for  the  defendants  objected  to  this  evidence,  as 
inadmissible  and  insufficient,  but  the  chief  justice  overruled 
the  objection,  and  directed  the  jury  that  the  evidence  was 
competent  and  sufficient* 

{(i)  Vid.  Mf^t^r  (^  Vm^er  Street,  18  Johns.  R.  5C6.  1  Cotccti,  74.  Matter  of  Bh* 
niott  Sf'i',*r  '*Ojnhm.  R.  SGd.  MatUr  ^  lliird  Slreety  6  Coicen,  671.  Hmrtuuw, 
TnuUes  of  Roihr^te-,  1  }\'tndellf  64.    Jrevple  v.  Corporation  of  Brooklyn,  Id.  318. 

{h\  Robert  v.  Afntfor^  ^c, ^  Ntw^Yart, 7  Cowen,  ISSk    Bktrr  v.  Trvsfeet  ofRcchn 
*<r,  6  Wendell,  664. 
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Tlie  defendants'  counsel  then  offered  in  eTidence  the  acts  AtBAfTT, 
of  the  legidatare,  the  wnire  and  assessment  beforennentioned  ;  ^^'  ^^^'* 
and  also  offered  to  pirove,  that  at  a  mayor's  court,  (&c.,  held  staworo 
the  7th  o( Marehy  lQQ9y  the  ventre  and  all  the  subsequent  pro-  v. 

•eeedinffs  were  set  aside  and  vacated  by  order  of  the  said    o/Iujuxt. 
court,  lor  irregularity,  before,  and  without  any  record  of  the 

Eroceedings  or  judgment  of  the  said  court  thereon,  having 
cen  made  up  or  filed ;  that  the  corporation  have  never  ten- 
dered or  paid  the  amount  of  the  assessment,  and  have  never 
claimed  or  taken  possession  of  the  ground  described  in  the 
plaintiff's  declaration,  for  the  purpose  of  widening  hydeus 
street.  The  counsel  for  the  plaintiff  objected  to  this  evidence, 
which  was  overruled  by  the  chief  justice,  as  incompetent  and 
inadmissible ;  and  under  bis  direction,  the  jury  found  a  ver- 
dict for  the  plaintiff,  for  930  dollars  damages.  The  counsel 
for  the  defendants  tendered  a  bill  of  exceptions,  which  was 
signed  by  the  chief  jtutice ;  and  under  the  late  act  (33d  sess, 
c.  186.  8.  5.)t  was  retuTned  to  this  court,  to  give  judgment,  ^  itR.S,4A 
or  grant  a  new  trial.  **" 


see.  80. 


Henry y  for  the  defendants.  The  evidence  on  the  part  of  the 
plaintiff  did  not  support  the  declamtion.  A  ^judgment  of  [*543] 
the  Mayor's  Court  on  the  assessment  of  the  jury,  was  essential 
to  entitle  the  plaintiff  to  recover ;  for  without  a  judgment,  no 
right  could  be  vested  or  divested ;  and  it  having  also  been 
stated  in  the  declaration,  it  was  necessary  to  show  the  judg- 
ment ;  but  there  was  no  proof  of  such  a  judgment.  The 
Mayor's  Court  is  a  court  of  record,  and  the  only  legal  evidence 
of  a  judgment  is  the  record  of  the  court.  There  must  be  an 
enrolment  or  record  of  the  proceedings,  as  in  any  ordinary 
suit.  (  Com.  Dig.  172.  Record,  A.  Co.  Liti.  117.  b.  260.  a. 
Portesc.  Rep*  835.)  The  minutes  of  the  clerk  are  not  a 
record,  or  competent  evidence  of  a  record. 

Again,  there  is  a  variance  between  the  venire  set  forth  in 
the  declaration  and  the  one  produced  at  the  trial.  The  venire 
formed  an  essential  part  of  the  record ;  and  the  slightest  vari- 
ance, as  to  a  record,  is  fatal  in  pleading.  {Chitty  on  Plead, 
303.  305,  306.) 

Again,  the  evidence  offered  by  the  defendants,  in  their  de-» 
fence,  ought  not  to  have  been  rejected.  The  Mayor's  Court 
had  a  right  to  set  aside  the  judgment  for  irregularity.  The 
power  given  to  the  mayor,  aldermen  and  commonalty,  was 
^ven  to  thent  as  a  court,  and  they  were  bound  to  proceed 
judicially,  and  to  record  their  proceedings  and  pronounce 
judgment  If  they  were  mere  commissioners,  then  their  pro* 
ceedings  might  be  removed  to  this  court  by  certiorari.  How  is 
the  party  to  obtain  redress,  in  case  of  any  illegality  in  the  pro* 
eeedings  ?  If  the  inferior  court  cannot  set  aside  the  proceed* 
ings  for  irregularity,  they  cannot  set  them  aside  for  fraud.  If 
their  powers  were  at  an  •end,  after  judgment  on  the  assess* 

396 


«48 


CASES  IN  THE  SUPREME  COURT 


I  •544] 


jkLBANY,     ment,  they  could  not  interfere,  though  the  grossest  fraud  had 
^^^^^fij\,  been  practised  ;  even  though  it  should  be  shown  that  a  jury  had 
Staptom)    been  packed  for  the  purpose  of  making  the  assessment 
Matok  ic         '^^^  plaintiff  attempted  to  prove  Aat  the  defendants  had 
OP  Albamt.    elected  to  take  the  ground,  and  we  offered  to   prove  that- 
they  had  not  made  any  such  election,  and  this  evidence  was 
rejected. 

•Again,  there  is  nothing  in  the  act  which  makes  it  compul* 
sory  on  the  defendants  to  pay  the  money ;  no  debt  or  duty 
accrued  in  regard  to  them.  The  22d  section  does  not  apply 
to  this  case,  but  refers  only  to  the  case  mentioned  in  the  21st 
section,  where  there  are  infants,  or  persons  absent  As  it  re- 
spects parties  before  the  court,  no  right  vests  in  the  corpora- 
tion  until  the  payment  of  the  money,  or  a  refusal.  The  cor- 
poration, after  an  assessment,  may  elect  to  take  the  ground,  or 
not  The  declaration  does  not  state  that  the  corporation  took 
possession  of  the  ground,  nor  any  act,  on  the  part  of  the  plain- 
tiff, to  compel  the  defendants  to  make  an  election.  The  formal 
words^  *'  though  oflen  requested/'  dLc.^  are  not  sufficient 

Footy  contra.  The  power  given  to  the  Mayor's  Court,  by 
the  statute,  is  for  a  specific  purpose ;  they  do  not,  in  executing 
this  power,  act  as  a  court  in  ordinary  cases.  After  giving 
judgment  on  the  assessment,  their  power  was  at  an  end. 
There  is  no  need  of  a  record ;  for  there  is  no  necessity  for  a 
writ  of  error.  The  proceedings  may  be  brought  before  this 
court  by  certiorariy  and  examined  and  corrected.  -The  cor- 
poration ought  to  be  bound  by  the  assessment.  It  would  be 
*  unreasonable  to  allow  them  to  set  it  aside  for  the  sake  of  ob- 
taining one  more  favorable  to  them.  The  13th  and  22d  sec- 
tions of  the  act  are  all  that  can  be  taken  notice  of,  as  applica- 
ble to  the  case ;  and  the  22d  section  is  not  confined  to  the 
case  of  infants  and  absentees,  but  refers  to  the  13th  as  well  as 
the  21st  section. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  An  opin- 
ion has  been  already  expressed  by  the  court,  on  some  of  the 
points  made  on  the  argument.  (6  Johm.  Rep,  1.)  In  con- 
sidering the  bill  of  exceptions,  we  are  confined  to  the  inquiry, 
whether  the  evidence  rejected  ought  to  have  been  admitted. 

[  *545  ]      The  5th  section  of  the  act  of  •the  32d  sess.  c.  186.+  provides, 
tSJR.£r.423.  that  when  a  bill  of  exceptions  is  taken  on  a  trial,  it  shall   be 

^*'  returned  into  this  court,  where  judgment  is  to  be  given  ac- 

cording to  the  same  exceptions,  as  they  ought  to  be  allowed 
or  disallowedy  with  power  to  award  a  new  trial,  in  our  dis- 
cretion. The  evil  intended  to  be  remedied  was  the  carrying 
of  causes  before  the  court  of  dernier  resort^  upon  the  opinion 
of  a  single  judge ;  but  according  to  the  new  provision,  the 
point  ruled  at  the  trial  must  be  concurred  in  by  the  court,  or 
a  new  trial  will  be  awarded. 
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The  new  law,  therefore,  is  calrulated  frequently  to  save  the 
expense  of  a  writ  of  error,  and  to  secure  a  decision  of  the 
court  on  the  question  of  evidence. 

There  having  been  no  motion  in  arrest  of  judgment,  we 
might  dispense  with  pronouncing  any  further  opinion  on  the 
idaintiif's  title,  or  the  objections  heretofore  raised  and  ur^ed 
anew,  for  our  consideration ;  but  it  is  possible  that  our  opinion 
may  prevent  future  litigation. 

It  has  been  contended,  there  being  no  averment  in  the  plain- 
tiff's declaration  that  the  corporation  took  possession  of  the 
valued  premises,  that  there  is  no  right  to  recover.  We  are 
of  opinion  that  such  an  averment  is  unnecessary.  There  are 
two  sections  of  the  act  which  apply  to  this  case.  (2  Rev.  LawSj 
153.  158.  s.  13.  and  22.)  The  13th  section  directs  the  pro- 
ceedings in  making  the  assessment,  and  it  requires,  that  before 
the  corporation  can  appropriate  the  ground  to  public  use,  they 
must  pay  or  tender  to  the  owner  the  sum  assessed.  •  The  22d 
section  creates  the  duty  on  the  corporation,  by  providing,  that 
after  the  value  and  damages  shall  have  been  ascertained,  the 
amount,  with  interest,  shall  be  paid  to  the  person  interested,  on 
demand.  This  section  of  the  act  extends  to  all  cases  where  an 
assessment  has  been  made,  as  well  under  the  directions  of  the 
13th  as  of  the  21st  siiction.  The  21st  section  merely  provides 
a  mode  of  proceeding  somewhat  different  from  that  of  the 
*13th  section,  as  to  the  manner  of  giving  notice  to-  th^  pro- 
prietor of  the  ground  intended  to  be  applied  to  public  use ; 
and  it  relates  only  to  such  persons  as  reside  without  the  state, 
or  whose  place  of  residence  is  unknown.  It  is  admitted,  that 
in  the  latter  case  an  assessment  would  create  a  duty  on  the 
corporation,  but  it  is  denied,  where  the  proceeding  is  under 
the  13th  section.  We  perceive  no  ground  for  the  distinction  ; 
and,  indeed,  it  would  be  a  mo9t  unreasonable  construction  of 
the  act,  to  allow  the  corporation  to  take  their  chance  of  an 
assessment,  and  if  it  did  not  suit  thdr  notions,  to  treat  it  as 
nugatory;  or,  in  other  words,  to  let  them  have  the  land,  if  as- 
sessed low,  but  not  to  require  them  to  take  it,  if  assessed  high. 
There  would  be  no  reciprocity,  if  the  owner  of  the  ground  is 
bound  to  abide  by  the  assessment,  and  the  corporation  are  at 
liberty  to  accept  it  or  not ;  and  it  cannot  be  denied,  that  should 
they  have  the  option  of  taking,  or  refusing  to  take  the  ground, 
at  the  assessment,  that  they  may  proceed,  toties  quoiie^y  until 
they  get  an  assessment  which  they  approve. 

The  proceedings  in  question  do  not  partake  at  all  of  the 
nature  of  judicial  proceedings.  There  is  nothing  to  be  done 
by  the  Mayor^s  Court  but  to  affirm  or  disaffirm  the  assessment. 
The  process  to  convoke  the  jury  is  issued  by  magistrates  out 
of  court,  \inder  their  hands  and  seals.  The  authority  under 
which  the  Mayor^s  Court  acted,  was  specifically  derived  from 
the  legislature,  and  must  be  strictly  pursued  ;  when,  therefore, 
the  assessment  was  confirmed,  the  court  had  no  further  powers: 
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Ibey  were  Jimctus  ojfflcio.  (11  East,  200,  $K)1,  202.)  There 
is  no  analogy  between  Ibis  proceeding  ancl  the  judicial  proeeed- 
ings  of  a  court  of  record,  in  the  progress  of  a  cause.  The 
power  granted  by  tbe  legislature  to  the  Mayor's  Court,  in  the 
present  instance,  may,  not  unaptly,  be  compared  to  tbe  power 
fiveo  to  a  court  of  common  pleas,  to  discharge  an  insolvent 
from  bis  debts*.  In  both  *cases,  the  court  act  qtui  commiaaion 
ers.  Should  the  Court  of  Common  Pleas  dificbarge  a  person, 
as  an  insolvent,  can  it  be  pretended  they  wonkl  have  a  revision- 
ary  power,  and  might  annul  the  discharge?  In  all  that  class 
of  cases,  where  the  proceeding  is  conducted  in  court,  and  tbe 
judges  act  as  commissioners,  their  acts,  once  done,  are  irre- 
versible by  themselves. 

The  variance  between  the  requisition  made  by  the  corpora- 
tion, and  the  venire,  or  the  description  of  the  land,  is  cnred  by 
tbe  subsequent  assent  of  the  corporation,  through  its  attorney, 
by  BK>ving  a  confirmation  of  the  assessment  In  doing  that 
act,  they  assented  to  take  the  land  as  described  in  the  venire 
Any  irregularity  which  may  have  intervened  on  the  assessm^it 
was  cured,  also,  by  that  act  of  assent. 

The  objection  to  the  want  of  a  record  has  its  foundation  in 
considering  this  proceeding  as  judicial.  If  it  is  not,  then  theie 
is  no  force  in  the  objection. 

We,  therefore,  concur  in  the  opinion  delivered  at  the  triaL 
excluding  the  evidence  offered  by  the  defendants. 

That  the  vemre^  under  which  the  jury  was  summoned,  dif- 
fered from  the  one  produced  at  the  trial,  was  an  objection 
which  should  have  been  taken  at  the  trial,  and  caonot  now  be 
discussed.  It  may,  however,  be  observed,  that,  as  it  was 
matter  of  inducement,  and  as  courts  have  latterly  inclined  to 
get  over  technical  objections,  there  may  not  be  much  weighit 
in  tbe  objectioc. 

Motion  denied. 


mmm 


Mbi 


[*548] 


*RuDD  against  Bakbr* 


<c?^r*ilrJ'      ^^  ERROR,  on  certiorari  from  a  justice's  court. 

ing  8i|rned  a^re^      A  motion  was  made  on  the  part  of  the  defendant^  that  tbe 

IT"  •**  ad"'a  ^^^'^*^n^'  return  of  the  justice  b*  rceeived. 

suppiementaV      ^^  affidavit  of  the  attorney  for  the  defendant  was  read, 

return  5  and  then  stating,  that  Until  after  joinder  in  error,  he  did  not  know  thai 

made     another  °'  •*  ' 

return,     stating 

that  tne  supplemtmUuy  retvm  was  ineorrect.  the  cmirt  refused  to  receive  the  aupploneMtafj  retwrna^  aad 

expressed  their  stron/r  disapprobation  of  ibe  practice  of  preparing:  returns  to  certiorarj^  for  justiees, 

without  their  reqvesi,  especially  by  the  pvt/,  or  his  attorney,  who  sues  out  the  certi&rarL  {a) 

(a)  A  return  to  a  tertieiail  will  be  set  aside,  if  ft  be  drawn  by  tiie  attorney  of  the  plalBtMT  In  enor.  As  ▼ 
Toknt«m,  3  Cmocm.  SO.  BtaUer  ▼.  Oravet,  4  Cneen,  537.  Unleu  be  acted  as  a  mere  amanuensis  for  tbe  Jaitke 
^kOlirty.  GMaMO,  4  Omms,  fiOG.    VM.  Wiglmany.  Cbfi*,  S  CtoM,  517. 
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the  return  of  the  justice  was  incorrect.  The  justice,  also,  in 
an  affidavit,  stated  that  the  certiorari  was  delivered  to  him  in 
Noremher  last,  when  he  was  from  home,  and  the  clerk  of  the 
attorney,  who  delivered  it,  (old  him  the  return  must  be  made 
that  day,  and  to  save  him  trouble,  he  had  drawn  a  return, 
which  he  wished  the  justice  to  sign ;  that  the  justice  was  in 
baste,  and  had  not  time  to  examine  the  return  particularly, 
nor  to  compare  it  with  his  minutes,  but  he  was  told  that  if  the 
return  was  incorrect,  he  might  amend  it  afterwards,  and  he 
then  signed  it ;  but  he  now  finds  the  return  materially  incorrect. 

The  amendments  to  the  return  were  annexed  under  the 
hand  and  seal  of  the  justice,  in  which  the  material  corrections 
were  stated. 

In  opposition  to  this  motion,  the  affidavit  of  James  Morse 
was  read,  -stating  that  he  served  the  certiorari^  and  presented  a 
return  for  the  justice,  drawn  by  the  deponent,  who  was  present 
at  the  trial,  and  it  was  substantially  correct ;  that  he  read  the 
return  to  the  justice,  who  agreed  it  was  correct,  and  signed  it ; 
that  there  were  blanks  left,  and  the  justice  took  the  return 
home  to  fill  them  up,  and  the  deponent  called  on  the  justice, 
at  his  house,  who  said  he  had  examined  his  minutes,  and  be»- 
lieved  the  return  to  be  correct ;  that  the  justice  has  told  hiai 
since  he  signed  the  supplementary  return,  exhibited  on  the 
other  side,  and  since  notice  of  this  motion,  that  he  did  it  in 
haste,  and  finds  it  incorrect  in  several  particulars,  and  that  he 
had  made  a  further  return,  contradicting  ^the  last ;  that  the 
justice  is  satisfied  his  first  return  is  the  most  correct,  except  in 
one  respect,  stated  in  this  last  return. 

Per  Cwriam*  We  cannot  grant  the  motion.  The  justice, 
since  he  made  the  supplementary  return  annexed  to  the  notice 
of  the  motion,  has  made  another,  and  declares,  in  that  return, 
that  the  supplementary  return  was  drawn  in  haste,  and  is  in- 
correct, and  that  the  first  return  is  most  correct.  It  is  impos- 
sible to  know  the  truth  in  a  case  in  which  the  magistrate  acts 
so  inconsistently,  and  appears  to  be  so  weak  in  mind  as  to  be 
at  the  power  of  the  party  who  last  advises  him.  The  court 
have  no  alternative,  but  must  reject  both  supplementary  re- 
turns, and  deny  the  motion  ;  but  in  doing  it,  they  express  their 
strong  disapprobation  of  the  practice  of  preparing  returns  for 
a  justice,  without  his  knowleage  and  request,  and  that  too  by 
the  party  suing  out  the  certiorari.  If  this  case  was  not  so 
extraordinary  as  to  render  any  further  attempt  at  a  new  return 
dangerous,  the  court  would  be  disposed  to  supf  ress  the  first 
return  altogether. 

Motion  denied. 
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ALBANY, 
Feb.  1811. 

thkPkoplk      The  People,  exrelat.  Bush  and  Higbt,  agaifist 
coLLiKi.  Collins. 

An  altematite 

mandanuu  wa«  STORRS^  for  the  plaintifFs^  moTed  for  a  peremptory  man- 
r*«*^ccA  1  *  damus  in  thb  cause.  An  alternative  mandamus  was  issued  in 
town  clerk  com-  February  term,  1810,  directed  to  the  defendant,  ♦stating,  that 
mlm«ng  hfm  lo  by  the  "  act  relative  to  the  duties  and  privileges  of  towns," 
"^""'tf  abroad'  pa^sed  7th  Marchy  1801 ,  (c)  and  the  «  act  to  regulate  highways," 
pureJanf  lo  ihe  passcd  the  8th  AprUy  1801,  (c)  it  was  the  duty  of  the  defendant, 
m  Po/^lhow  ^  town  clerk  of  TVrm,  to  record  all  surveys  of  public  high- 
cause  j^'and  the  ways  laid  out,  established  and  described  by  actual  survey,  by 
^t'\K  ^V^"^  the  commissioners  of  highways  in  the  town  of  Turin ;  that  at 

thai  he  diu  not  •  i     t  i  rwi      •        •      ^i_  f^  -r        * 

record  the  »ur-  ihc  town  meeting,  held  at  Taring  in  the  county  of  Licwts,  on 
onc'of  thTc^om^  the  first  Tuesday  o{  March^  1808,  Oliver  Bush ^  Zaccheus  Hi>Jy, 
.niissioners  bad  Otherwise  Called  Zaccheus  Higln/y  junior,  and  James  Muler, 
ve"b** ihcname  ^^^^  duly  elected,  qualified  and  sworn  into  the  office  of  com- 
of  Zaeckeut  missioncrs  of  highways,  in  and  for  the  town  of  Turin,  and  that 
heH.w'de^S  •^«''*  ^^  Higby,  on  or  about  the  21st  of  February,  1609,  duly 
by  the  name  of  laid  out  and  established  a  certain  public  highway  in  the  said 
^liJSor-^^  town,  leading,  &c.,  and  did  procure  an  actual  survey  of  such 
because  '  the  highway,  and  annexed  to  the  same  the  requisite  directions  to 
k?!r°l!!S'To1I!«  the  defendant,  as  town  clerk,  to  record  the  same,  and  delivered 

had    not  laxen  '  ii-»  i»i  i»i 

the  oaih  of  of-  to  him  such  survey  and  directions,  which  survey  was  set  forth : 
a*^cert1ficatc*^f  ^^^  ^®  defendant  refused  to  record  the  said  survey,  contrary, 
tbcoath  with  the  &c.,  and  therefore  the  defendant  was  commanded  without  de- 
to^he  wTi?"**"^  ^*^y  ^^  record  the  said  survey  and  directions,  or  show  cause,  die. 

it  was  held  The  rctum  stated,  that  at  the  annual  town  meeting  in  Turing 
wSimSffiden"  ^^  ^^^  ^^^^  Tuesday  of  March,  1808,  Oliver  Bush,  Zaccheus 
and  Wiperempto^  jHtgf6y,  juuior,  and  James  Miller,  were  duly  elected  Qommis- 
waa  aTJJd^d!"  sioners  of  highways,  for  the  year  ensuing ;  that,  by  the  7th 

The  addition  scction  of  the  act,  (rf)  &c.,  cvcry  commissioner  of  highways, 
nLmcuT  mew  before  he  enters  upon  the  execution  of  his  office,  and  within 
description  of  fifteen  days  after  his  election,  shall  take  and  subscribe  an  oath 
the  SSi?ss?on*"oi-  before  some  justice  of  the  peace,  dtc,  and  that  the  justice  shall, 
it  does  not  affect  within  eight  days  thereafter,  certify  the  same  oath,  and  deliver 
any  J^^'mt  ^^  ^^  ^^^  ^<>^^  clcrk,  &c.,  and  that  if  he  shall  not  take  and  sub- 
ceedinsf  done  scribo  such  oath,  &c.,  and  deliver  such  certificate  thereof,  &c., 
pefson.la)*TTbe  ^uch  neglcct  shall  be  deemed  a  refusal  to  serve  in  such  office ; 
r  *  551  1       ^^^  ^^^  town  may  proceed  to  *choose  another  ;  that  neither  of 

act«  of  an  offi- 
cer de  facto,  who  comes  into  office,  by  color  of  title,  are  valid,  as  it  concerns  the  public,  or  third  personi 
who  have  an  interest  in  his  acts,  {b) 

A  mere  mimsterial  officer  has  no  right  to  decide  on  the  acts  of  inch  officer  de  facto,  or  adjudge  tlwm  tt 
bo  null. 


(a)  Even  in  pleading,  the  omiMion  of  a  widdU  mum  is  Immaterial.    F^xmkUn  v.  Talmaig^  5  JMm,  JL  M. 

h)  Ace.  JPhutry  ▼.  TlUMir,  9  JUkiw.  JL  135.    Retd  v.  Otflet,  19  Jokiu.  R,  996.     WtU^s  ▼.  SmUk,  5  Wim^ 
'  937. 

(e)  IJl.  &  513.  sac.  55,  56. 
(d)  1  JR.  &  345.  see.  13,  H.  15. 
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V. 
CoLLIVt. 


the  abore^nanred  commissioners  did  transmit  and  deliver  to  ALBANY, 
the  clerk  of  the  town  of  Turin  such  certificate,  &c.,  according  ^^'  *®^'* 
to  the  7th  section  of  the  act,  &c.  That  Zacchens  Higbyy  de-  TuePeopls 
scribed  in  the  writ  of  mandamus,  was  chosen  a  commissioner 
of  highways,  by  the  name  of  Zaccheus  Higbj/y  junior,  and  is 
known  by  that  name,  and  no  other ;  that  a  writing  signed  by 
Oliver  Bush  and  Zaccheus  Higby  was  left  at  the  office  of  the 
defendant,  in  his  absence,  on  the  21st  of  February ^  1809,  to 
be  filed  and  recorded,  being  "minutes  of  the  survey  of  a  road," 
&c.,  setting  it  forth ;  and  that  for  these  reasons,  because  the 
said  Oliver  Bush,  Zaccheus  Higby  and  James  Milter  were  not 
sworn  into  office,  and  the  certificate  of  their  oaths  filed  in  the 
clerk's  office,  according  to  law,'and  because  the  writing,  pur- 
porting to  be  a  survey  signed  by  the  commissioners  of  high- 
ways, did  not,  as  to  the  names  of  the  commissioners,  agree 
with  the  names  of  the  persons  who  were  elected,  &c.,  he  did 
not  record  the  said  survey  of  the  said  road,  &c. 

Storrs  said,  that  the  facts  in  the  return  ought  to  be  stated 
precisely  and  affifrmativcly,  and  not  by  vvav  of  inference.  (2 
Burr.  121.  Doug.  144.  Salk.  431.  434.)  'if  the  supposal  of 
the  writ  be  contradicted  or  denied,  it  must  be  denied  directly. 
{Snik.  431, 432. 434.).  The  return  to  a  mandamus  should  have 
all  the  certainty  of  a  special  plea.  This  case  is  analogous  to 
cases  arising  under  the  acts  of  incorporation  in  England.  The 
true  construction  of  the  act  (24th  sess.  c.  78.  sect.  7.  and  13.)t  t  lil-  A3» 
is,  that  the  election  is  merely  voidable.  It  is  enough  that  the 
office  was  full,  or  that  there  was  an  officer  de  facto.  {Salk. 
43.  Ld.  Raym.  1244.  5  Term  Rep.  56.  Cotop.  413.)  Such 
an  officer,  being  in  by  color  of  election,  can  only  be  removed 
by  a  quo  warranto.  (2  Term  Rep.  239.  1  East,  78.  1  IV 
Black.  445.  3  Burr.  1454.  Cro.  Jac.  552.  4  Burr.  2008.) 
The  commissioners  might  proceed  to  execute  their  duties,  with- 
out taking  an  oath,  but  subjecting  themselves  to  the  penalty. 

Again,  the  commissioners  are  not  bound  to  take  the  oath 
before  the  end  of  15  days;  and  suppose  they  *do  an  act  be-       [•552] 
fore  that  time,  will  not  such  act  be  good.?    An  officer  de  facto 
is  one  coming  into  office  by  color  of  election,  and  all  his  acta 
are  good  until  he  is  reqjoved.     (16  Vin.  Abr.  114.) 

[Kent,  Ch.  J.    That  law  is  too  well  settled  to  be  discussed.] 

The  town  clerk  has  no  right  to  inquire  or  judge  of  the  qualifi- 
cations of  the  commissioners.  It  is  enough  that  they  are  offi- 
cers de  factOy  and  that  the  paper  comes  from  them.  (4  Burr. 
1991.    I  fV.  Black.  606.) 

E.  Williams,  contra.  The  authorities  cited  for  the  plaintiib 
are  admitted  to  be  good  law,  but  we  contend  that  they  are  not 
applicable.    If  this  return  is  not  sufficient,  the  court  may  order 
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ALBANY,     a  further  return.     The  return   states  that  Zaccheug  Higbj^ 

^Feh.  laii^^  junior,  was  the  person  elected,  and  his  name  and  election  axe 

Tbs  Pxoflx  so  recorded. 

^  ▼-  But  it  is  a  fatal  objection  in  this  case,  that  the  commissioners 

have  not  accepted  tne  office.    It  is  not  only  necessary  that  the 

persons  should  be  elected,  but  that  they  should  accept  the 

tue.  £1.348.  office.    The  6th  section  of  the  acjt  (24th  sess.  c.  78.)t  says 

that  if  any  of  the  officers  chosen  should  refuse  to  serve,  and  the 

town  shaJl  not,  in  15  days  after  such  refusal,  choose  another 

officer  in  his  stead,  it  may  be  lawful  for  three  justices,  under 

tlJe.S.3i5.  their  warrant,  to  appoint  such  officer;  and  the  7th  section^ 

"^  expressly  requires  that  the  officer  shall,  before  he  enters  on  the 

execution  of  his  office,  and  within  15  days  after  his  election  or 
appointment,  take  the  oath  prescribed  in  the  act.  If,  then,  the 
person  elected  does  not  take  the  oath  within  the  15  days,  it  is 
a  refusal  to  accept,  and  the  office  becomes  vacant,  so  that  a 
new  election  or  appointment  may  be  made.  But  if  the  office 
is  already  full,  by  a  mere  election,  how  can  a  new  officer  be 

r  *  553  ]  elected  or  appointed  ?  No  quo  warranto  is  'necessary  in  this 
case,  because  the  act  considers  the  office  as  vacant,  and  pro- 
vides for  filling  it.  In  the  case  of  The  KtTig  v.  Love  (12  mod 
601.  5  Mod.  317.  2  SaOc.  429.)  it  was  held  to  be  a  good 
return  to  mandamuiy  that  the  officer  had  not  taken  the  oath 
according  to  the  statute. 

Clarky  in  reply,  observed,  that  if  Zacchetu  Higby  and  Zac* 
cheus  Higby^  jun.,  were  not  one  and  the  same  person,  the  fact 
ought  to  have  been  expressly  denied  in  the  return.  The  return 
is  like  a  plea  to  a  declaration,  and  must  contain  every  material 
averment,  with  the  same  certainty  and  precision,  so  that  an 
issue  may  be  taken  thereon.    What  is  not  denied  is  admitted. 

Per  Curiam.  The  counsel  in  support  of  the  motion  for  a 
peremptory  mandamug  contends  that  the  return  is  insufficient: 

1.  Because  Zacchew  Higby  sjid  Zacchem  Ht^iy,  junior,  are 
the  same  person. 

2.  Because  the  relators  were  commissioners  de  facLo^  and 
their  acts,  as  such,  good. 

3.  Because  the  town  clerk  is  a  mere  ministerial  officer,  aud 
has  no  right  to  try  the  validity  of  the  election  of  the  commis- 
sioners in  this  way. 

These  objections  are  well  taken.  The  addition  of  junior  is 
no  part  of  the  name  of  the  commissioner.  It  is  a  mere  descrip- 
tion of  the  person,  and  intended  only  to  designate  between 
different  persons  of  the  same  name.  It  is  a  casual  and  tem 
porary  designation.  It  may  exist  one  day,  and  cease  the  next. 
The  question  here  is,  whether  the  Zaccheus  Higby  who  was 
elected  commissioner,  and  the  Zaccheus  Higby  who  certified 
the  survey,  was  one  and  the  same  person;  and  the  retain  does 
not  deny  that  fact,  nor  aver  even  an  opinion  or  belief  thai  they 
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were  not  the  same  person.  The  defendant  was  bound  to  aver 
the  fact  affirmatively  and  directly,  if  they  were  not  one  and  the 
same  person.  No  issue  could  be  taken  *upon  the  return  in 
this  respect,  and  it  is  essentially  bad. 

Nor  is  the  allegation  materid  in  this  case,  that  the  commis- 
sioners had  not  caused  a  certificate  of  their  oath  of  office  to  be 
filed  in  thcs  town  clerk's  office.  If  the  commissioners  of  high- 
ways acted,  without  taking  the  oath  required  by  law,  they  were 
liable  to  a  penalty ;  or  the  town,  upon  their  default  in  com- 
pljring  with  the  requisition  of  the  statute,  might  have  proceed- 
ed to  a  new  choice  of  commissioners.  But  if  the  town  tlid 
not,  (and  it  does  not  appear  that  they  did  in  this  case,)  the 
subsequent  acts  of  the  commissioners,  as  such,  were  valid,  as 
far  as  the  rights  of  third  persons  and  of  the  public  were  con- 
cerned in  them.  They  were  commissioners  de  facto^  since 
they  came  to  their  office  by  color  of  title ;  and  it  is  a  well 
settled  principle  of  law  that  the  acts  of  such  persons  are  valid 
when  they  concern  the  public,  or  the  rights  of  third  persons 
who  have  an  interest  in  the  act  done ;  and  this  rule  is  adopted 
to  prevent  the  failure  of  justice.  The  limitation  to  this  rule 
is  as  to  such  acts  as  are  arbitrary  and  voluntary,  and  do  not 
affect  the  public  utility.  The  doctrine  on  this  subject  is  to  be 
found  at  large,  in  the  case  of  The  King  v.  lAah^  {Andrews^ 
263.)  It  certainly  did  not  lie  with  the  defendant,  as  a  mere 
ministerial  officer,  to  adjudge  the  act  of  the  commissioners 
null.  It  was  his  duty  to  record  the  paper ;  fideat  quantum 
valere  potest.  It  was  enough  for  him  that  those  persons  had 
been  duly  elected  commissioners  within  the  year,  and  were  in 
the  actual  exercise  of  the  office.  It  may  be  that  the  oath  was 
duly  taken,  and  that  the  omission  to  file  the  certificate  of  it 
was  owing  to  casualty  or  mistake.  The  validity  of  the  title  of 
the  commissioners  to  their  office  must  not  be  determined  in 
this  collateral  way. 

The  opinion  of  the  court,  accordingly,  is,  that  the  rule  for 
a  peremptory  mandamus  be  granted. 

Motion  granted. 


kLBAVfY, 
Peb.  1811 

BXEKER 

V. 
PtATT. 

[*&54] 


^Beeker  against  Platt. 

THIS  was  an  action  of  covenant  for  the  non-payment  of 
rent,  reserved  in  a  lease,  brought  by  the  lessor  against  the 
lessee,  in  which  the  plaintiff  recovered  judgment  for  less  than 
250  dollars,  and  had  full  costs  of  this  court  taxed. 

J*.  V.  D.  Scott,  for  the'defendant,  now  moved  for  a  retaxa- 
Vion,on  the  ground  that  the  plaintiff  was  entitled  only  toccts, 
as  in  the  Court  of  Common  Pleas. 
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In  an  r*tion  of 
covenanvfortb^ 
non*paynient  of 
rent  reserved  in 
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he  is  entitled 
only  to  the  costs 
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ALBANY,  Van  Buren.  contra. 

Feb.  1811. 

Executors  of  P^^  Curiam.    There  most  be  a  retaxation  of  the  costs.    The 

Clark  plaintiff  is  only  entitled  to  costs  as  in  the  Court  of  Common 

Hn  ^KiBi.  x  ieas» 

Rule  granted. 


Wigo,   and  who 
wudead. 


The  People  against  Gilleland,  late  Sheriff,  &c. 

-A  •b«nff^w  THE  defendant  was  brought  up  on  an  attachment,  for  not 
u  auCbinenl  returning  an  execution  issued  out  of  this  court,  in  the  case  of 
for  Dot  retuni-  Brockway  V.  Wilbie. 

^iverecTtohit  It  appeared  that  the  Ji.  fa.  had  been  delivered,  about  14 
^2"'y  i*y«|]|  years  ago,  to  the  deputy  of  the  defendant,  who  was  then  sheriff 
— ^   -«       «  ^^  ^^  county  of  Rensselaer^  and  that  the  deputy  afterwards 

absconded  from  this  state  and  died  abroad ;  and  it  did  not 

appear  what  had  become  of  the  writ. 

Russell^  for  the  plaintiff. 

Foot,  contra. 

Per  Curiam.  It  would  be  unjust  and  oppressive,  after  such 
a  lapse  of  time,  and  the  death  of  the  deputy,  to  charge  the 
sheriff.     He  must  be  discharged. 


[  *  556  ]  ^Executors  of  Clark  against  Hopkins. 

AfUj  the  lam  KELLOGG,  in  behalf  of  the  plaintiffs,  moved  for  leave  to 
court  ieftised  to  enter  up  judgment  on  a  bond  and  warrant  of  attorney  of  18 
P«™»*  aJw^Jff"  years'  standing.  They  were  executed  in  1792.  He  read  an 
lered  up  oir°a  affidavit,  Stating  that  the  bond  was  duly  executed,  and  still 
^^  rf*°^  ^^^  remained  due ;  and  that  the  obligor  was  living,  and  that  the 
on  the  iMuaTa^'  reason  why  the  judgment  was  not  entered  up  before,  was  the 
fidavit,theiera]  insolvency  of  the  obliffor. 

presuBtptioiiDe-  ^  ° 

iiig^  that  the  bond 

paid,  (a)  p^  Curiam,  It  would  be  against  all  rule  to  permit  a  iudg- 
ment  to  be  entered  up  on  a  warrant  of  attorney,  after  the  lapse 
of  18  years,  on  the  usual  affidavits.  It  has  been  decided,  (6 
Mod.  22.  1  Burr.  434.  4  Burr.  1963.  1  Str.  652.  2  Str.  826. 
1  TermB^.  270,  271.    Cowp.  109.  214.)  that  after  18  and  20 

{a)  How  far  that  presumption  i»ill  be  repelled  by  endorsements  of  payments  made  b/ 
the  obligee,  see  Raseboom  v.  Billif^ton,  l7  JoHtu.  R.  182. 
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«€ars,  a  bond  will  be  presumed  to  have  been  paid.  The  obligee 
ought  to  show  a  demand  of  payment,  and  an  acknowledgment 
of  the  debt,  within  that  time,  to  rebut  this  presumption. 

Motion  denied. 


ALBANY, 
Feb.  1811. 

TUOMPSOV 
V. 

Skikhxr. 


Thompson  against  Skinner. 

C-4DF  moved  to  set  aside  the  judgment  and  execution  in  After  Uw  lapre 
this  cause  for  irregularity.  It  appeared  that  the  judgment  was  j*udici^**"pro- 
entered  up  and  execution  issued  above  25  years  ago:  He  cecdin^  can  be 
read  an  affidavit,  suiting  that  the  defendant  died  in  the  vaca-  regdarity.^r 
tion,  and  before  the  teste  of  the  execution,  and  that  his  heirs 
had  ever  since  been  under  legal  disabilities,  either  as  infants, 
OT  feme  coverts. 

Sudaviy  contra. 

Per  Curiam.  The  motion  must  be  denied.  After  the  lapse 
of  20  years,  r.o  judicial  proceeding  whatever  ought  to  be  set 
aside  for  irregularity. 

Motion  denied. 


(«)  Vid  SmiUm  v.  Cook,  4  WtmitU,  tl7. 
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ARGUED  AND  DETERMINED 


€ouvt  Ut  t^t  ZtUA  Of  »n99Ut^mtntn 


An» 


THE  CORRECTIOir  OF  ERRORS 


OP  TBI 


STATE  OF  NEW-YORK, 


IN  MAKCHi   1808. 


William  Rogers  and  Ann  his  Wife,  ajfpellants^ 

against 
Bertram  P.  Cruger,  Henry  N.  Cruger,  Nicholas 
Cruger,  William  Bard  and  Mary  his  Wife,  Henry 
Cruger  and  Catharine  his  Wife,  William  Hey- 
ward  and  Sarah  his  Wife,  Ann  Towers,  Margaret 
Towers,  Catharine  Towers  and  Mary  Towers, 
respondents,  (a) 

Wbjim  71,  *  THE  appellant  Ann,  formerly  Ann  Cruger,  exhibited  her 
h^JsLC^]  hill  in  the  Court  of  Chancery,  on  the  18th  of  May,  1801,  stating. 
£  •558  ]  '  ^^^^  ^^^  J^^c  husband,  Nicholas  Cruger,  ^deceased,  was  seised 
mOrtoft^r/soo,  and  possessed  of  a  very  considerable  real  and  personal  estate, 
faoi^^^'l  and  on  the  22d  day  of  February,  1791,  duly  made  and  pub- 
4»  Co.  to  act  for  lishcd  his  last  will  and  testament,  by  which,  after  directing  his 
to'l»e?ih2e  i^"  debts  to  be  paid,  and  directing  his  executors  to  make  an  inven* 

Uie  estate  of  C 

dMeaMd       o^      (')  '^^  ^"^  oag:ht  to  have  been  printed  in  the  JWM  Tolume  of  these  reporta, 

i      whom  the  was  ^^^  want  of  room  preyented  ita  iniertion  at  the  time,  and  it  was  aflerwarda 

luieorthe  heirs,  intended  to  be  omitted  altogether;  but  aa  it  has  been  auppoeed  to  inrolve  the 

lod  afterwaids)  decision  of  tome  pointa  of  importimoe,  which  may  be  useful  to  the  profeaeion  as 

B  Aprils  1801,  well  aa  in  the  final  deciaion  of  the  controreraj  between  the  partiea,  it  ia  now 

F      ^   answer  of  reported.    Though  the  caae  haa  been  much  abridged,  ita  length,  it  ia  to  ba 

^        ^*  ^  ^  ^\\^  feared,  remains  more  proportioned  to  the  magnitude  of  the  property  in  contro* 

cfaanceiy,   filed  rersy,  than  to  the  importance  of  the  legal  queations  brought  mto  diacuaaion. 
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lory  of  his  estate,  as  soon  after  his  death  as  convenient^  he  in  error. 
devised  as  follows :—  ,  Albany, 

"  I  give  and  bequeath  to  my  respectable  and  aged  uncle,  March,  isos. 
John  Cruger,  Esq.,  the  annual  sura  of  one  hundred  and  fifty  ^i^^^^Ta^ 
pounds  during  his  natural  life,  the  first  payment  to  be  made  to  wife 
him  in  one  year  after  my  death,  and  on  that  day  yearly  during-  cruokr  and 
his  natural  life.  Item,  The  rest  and  residue  of  my  estate,  both  oUiers. 
real  and  personal,  I  will  and  devise,  in  manner  following,  that  reiaUvo  to  the 
is  to  say;  I  give,  devise  and  bequeath  one  third  part  thereof  estate  of  G 
to  my  beloved  wife,  Ann  Cruger,  and  to  her  heirs  and  assigns  ^  JlSh***  ^ 
for  ever ;  and  it  is  my  will  that  my  said  wife  may,  if  agreeable  "ame  of  a.  4* 
to  her,  take  the  said  one  third  part  thereof  out  of  such  part  or  oC^'Ty^iZlS 
parts  of  my  estate,  real  and  personal,  or  out  of  either  of  them  ©"^  ^y  JpojjJ 
as  she  may  choose,  so  that,  on  a  fiiir  and  equitable  valuation  or  miSriage  of  t!, 
appraisement  of  the  same,  the  said  part  or  parts  she  shall  so  or  revocation  of 
choose,  shall  not  together  exceed  the  value  of  one  third  of  my  wL  'K' that 
said  real  or  personal  estate,  as  first  above  devised  and  be-  ^«  answer  was 
queathed  to  her.  Item,  I  give  to  my  said  wife  and  to  her  S^edorputm[ 
executors  and  administrators,  all  her  wearing  apparel,  rings,  ^  ^^  ^ 
jewels,  and  other  personal  ornaments  whatsoever.  Item.  I  give,  ^di^Twerei 
devise  and  bequeath  the  remaining  two  third  parts  of  my  therefore,  irrej- 
estate,  both  real  and  personal,  to  my  children,  sons  and  daugh-  "i»eems,  that 
ters,  as  well  those  of  my  first  marriage,  as  those  of  my  second,  a  general  power 
(they  being  all  equally  near  and  dear  to  me,)  to  be  divided  to  the  tMn&ge- 
amons  them  share  and  share  alike.  And  I  do  hereby  order  my  "®"'  ^  ^  «*- 
executors,  •hereinafter  named,  to  pay  to  each  of  them  their  r  «  ^,10 1 
said  separate  shares  on  their  arriving  to  the  age  of  21  years;  authorize theai- 
but  should  any  or  either  of  my  said  children  die  before  his,  tomej  to  put  in 
her,  or  their  age  of  21  years,  and  without  issue,  then  it  is  my  J?  ^cfpa/?o 
will,  that  his,  her,  or  their  share  or  shares,  lapse,  and  that  the  a  biii  in  ch^n- 
same  go  to  and  be  equally  divided  among  his  or  their  surviving  l^!^  ^^*^°h!a 
brothers  and  sisters,  or  such  of  them  as  survive,  share  and  answers  to  buis 
share  alike.  And  whereas,  by  the  death  of  my  first  wife  in  the  JJu,!  b?^^SI3 
island  of  St,  Croix-^  the  laws  of  Denmark  and  that  island  enti-  by  the  party, 
tied  my  children  by  my  first  wife,  to  a  certain  part  of  my  estate  S^hHtf"""***' 
in  the  said  island  of  St,  Croix,  and  elsewhere.  To  the  intent,  An  infant  can- 
therefore,  that  my  children  by  my  present  wife  receive  an  byhilTowrM- 
equal  share  with  the  children  by  my  first  wife,  it  is  my  will  8«nt,  nor  even 
and  desire,  that  that  part  of  my  estate  shall  be  considered  as  ^f  ^^  gi^^^) 
part  of  the  two  thirds  of  my  estate  as  above  given,  devised  and  unless  his  acts 

are  deemed,  by 
a  court  of  chan- 
cery, beneficial  to  the  infant. 
Where  C,  by  his  last  will  and  testament,  devised  one  tliird  of  all  his  estate  to  his  wife,  to  be  taken  oiit 
of  such  parts  of  the  estate,  real  or  personal,  as  she  mig-ht  elect,  so  that,  on  a  fair  auid  equitable  valuation 


and  appraisement  of  the  same,  the  parts  she  should  choose  should  not  exceed  the  value  of  one  third  of  his 

'  ■     Cc         '  ~*  ...      -  -  .       .  .     .  ^ 


of  the  neirs  and  devisees,  Uiie  appraisement  was,  aflerwards,  set  aside,  on  ue  ground  of  a  gross  mistake 
of  the  appraisers  in  calculating  tne  value  of  a  certain  part  of  the  real  estate,  connected  with  other  circuai- 
•tanees  m  the  case,  though  no  actual  miseoadiict  or  fraud  was  to  be  impulea  to  tbe.appraisers. 

ia\  The  answer  of  an  agent  to  a  bill  la  chancaiy  is  not  evidence  against  bis  principal.    Lmdt  v.  Mmrimt  Iha 
O,.  ft  WkMt,  380. 
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m  ERROR,  bequeathed  to  dl  my  children,  fiut  if  my  said  children,  or 
ALBANY,  either  of  them,  by  my  first  wife,  shall  take  and  receive  to  his, 
*J^J^^vJ™^  her,  or  their  se'parate  use,  the  aforesaid  part  of  my  estate  in  the 
RooBBs  and  island  of  St,  Croix,  or  elsewhere,  which,  by  the  said  laws 
^^  thereof,  and  those  of  Denmark^  they  are  entitled  to,  then  it  is 
CRVGKn  and  my  will,  and  I  hereby  order  and  direct,  that  it  be  considered 
oihera.  as  taken  and  received  as  part  of  his,  her,  or  their  legacies  or 
legacy  herein  devised  and  bequeathed  to  them,  and  each  of 
them ;  but  should  their  separate  shares  of  that  part  of  my  estate 
amount  to  as  much  as  the  whole  of  his,  her,  or  their  legacies 
so  as  aforesaid  devised  to  them  and  each  of  them,  that  then  it 
be  considered  as  taken  and  received  in  full  satisfaction  thereof. 
Item.  I  hereby  nominate,  constitute  and  appoint  my  beloved 
wife,  Ann  Crwer,  executrix,  and  my  respected  friends,  Robert 
Watts,  John  Watts  and  Cornelius  Stevenson,  all  of  the  city  of 
New^York,  Esqrs.,  executors  of  this  my  last  will  and  testament. 
Item.  It  is  my  will  that  my  said  executors,  as  soon  after  my 
death  as  my  said  wife  shall  choose,  assign  and  convey  to  her 
r  *S60  ]  the  one  third  part  of  *my  estate,  real  and  personal,  as  lierein 
before  devised  and  bequeathed  to  her,  and  in  manner  and  form 
as  is  therein  mentioned.  Item.  I  hereby  give  full  power  and 
authority  to  my  said  executors,  and  the  survivors  and  survivor 
of  them,  to  manage,  repair  and  improve  all  my  estate,  botfi 
real  and  personal,  to  the  best  advantage,  for  my  several  devisees 
and  legatees ;  and  at  their  discretion  to  sell  both  real  and  per- 
sonal estates,  or  lease  or  rent  the  same,  and  the  moneys  thereon 
aiisiag  to  lend  and  place  out  at  interest  upon  good  and  sufficient 
security,  either  real  or  personal,  as  my  said  executors  or  the 
survivors  and  survivor  of  them  shall  think  proper,  and  that  so 
much  of  the  income  or  interest  thereof  on  the  separate  shares 
of  my  said  children,  as  will  be  necessary  and  sufficient  for  their 
^  and  each  of  their  support  and  education  during  their  and  each 
of  their  infancy,  it  is  my  will,  and  I  hereby  order  and  direct 
that  my  executors  pay  the  same  to  them,  or  for  their  use,  either 
annually  or  otherwise,  as  occasion  or  their  said  necessities  may 
so  require.  And  that  if  the  interest  or  income  of  their  and 
fmch  of  their  shares  of  my  said  estate,  shall  be  more  than  suf- 
ficient for  the  purposes  of  their  and  each  of  their  education 
and  support  during  their  infancy,  then  it  is  further  my  will  that 
the  balance,  or  overplus  thereof,  be  also  placed  out  at  interest, 
(as  it  shall  arise,)  on  good  security,  for  their  and  each  of  their 
separate  use,  and  that  the  same  be  paid  to  each  of  them  at  the 
times  and  in  the  manner  their  and  each  of  their  legacies  are 
herein  before  directed  to  be  paid.  And  to  the  end  that  my 
executors  may  the  better  perform  this  my  will,  I  do  hereby 
give  them  full  power  to  bargain,  sell,  dispose  of,  and  convey 
all  or  any  part  of  my  real  estate,  in  any  part  of  the  world,  to 
any  person  or  persons,  or  body  corporate,  and  to  his,  her,  or 
their  heirs  and  assigns  for  ever,  in  fee  simple ;  and  one  or  more 
deeds  for  the  same  to  execute  and  deliver,  as  such  sale  or  sales 
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may  require ;  and  at  their  discretion  to  submit  to  arbitration;  IN  ^RROR, 
compromise,  *aiid  settle  all  and  every  or  any  diflferences  and     albanit. 
(liisputes  that  may  arise  in  and  about  the  execution  of  this  my  ^^^I^^^J^^ 
last  will  and  testament/'  &c.  Rogers  and 

In  November y  1799,  the  testator,  with  bis  wife,  went  to  St.        WHe 
Croixy  where  he  had  formerly  resided,  and  died  there  in  the   ckvok'k  and 
March  following.     Before  his  death,  on  the  16th  of  January^       othen. 
1800,  he  made  the  following  codicil  to  his  will : —  [  *561  '. 

'^  Whereas,  from  indisposition,  as  well  as  from  other  causes, 
I  have  found  it  necessary  to  return  to  this  island,  where  part 
of  my  property  lies,  arising  from  inheritance  in  right  of  my 
first  wife,  Ann  Cruger^  born  De  NuUj/,  and  my  present  wife, 
Ann  Crugery  born  mackoe^  both  or  neither  of  which  are  men- 
tioned or  included  in  my  preceding  will,  have  thought  it 
necessary  to  make  the  following  arrangement  in  this  codicil 
with  respect  to  said  property,  intending  the  same  to  be  as 
binding,  and  as  of  full  effect,  as  all  and  every  clause  in  my 
said  preceding  will,  bearing  date  the  22d  February ^  1791,  vix. 
it  is  my  wish  and  desire,  that  the  children  of  my  above-mentioned 
first  wife  shall  inherit  and  receive  to  themselves  only,  ail  that 
part  or  share  of  the  property  coming  to  me  from  the  pint  estate 
of  Major  and  Madame  De  Nullyy  in  right  of  my  marriage  with 
their  daughter,  leaving  to  my  sons  and  daughters,  by  said 
marriage,  the  whole  thereof,  to  be  equally  divided  between 
them,  the  daughters  to  have  equal  shares  with  the  sons.  It  is 
also  my  will  and  desire  that  tlie  whole  of  the  property  coming 
to  me  from  the  estate  of  Isaac  and  Elizabeth  Mackoe^  shall  be 
and  remain  the  whole  and  sole  property  of  my  beloved  wife, 
Ann  Crugcr,  during  her  natural  life,  and  to  be  «t  her  entire 
disposal  afler  the  same,  so  that  she  shall  net  be  accountable  to 
any  person  whatever,  for  any  disposition  she  may  tiiink  proper 
to  make  of  the  same. 

<<  And  I  have  ako  thought  it  proper  that  some  person  in  this 
island  should  be  joined  with  my  executrix  and  executors  named 
in  my  said  will  above-mentioned.  I  do  hereby  nominate  and 
appoint  Mr.  William  H,  Krause  to  ♦act  jointly  with  my  before-  (  "*  562  | 
mentioned  executors  and  executrix.  Finally,  ratifying  this 
codicil,  and  declaring  it  of  as  full  effect  and  validity  as  my 
will  frequently  before-mentioned.     In  witness,"  &c. 

The  bill  further  staled,  that  Robert  IVatts,  John  Watts,  Cor- 
nelius Stevenson  and  William  H,  Krause  had  refused  to  act, 
or  qualify  as  executors  of  the  said  will,  or  to  do,  or  join  in  any 
acts  they,  as  executors,  were  therein  empowered  to  do ;  and 
thereupon  Ann,  the  widow  of  the  testator,  had  exhibited  and 
proved  the  said  will  and  codicil,  and  took  upon  herself  the  sole 
administration  thereof.  That  she  had  afterwards  also  caused 
the  said  will  to  be  proved  in  the  Supreme  Court,  according  to 
the  statute  in  such  case  provided,  and  the  same  was  therein 
recorded  according  to  law;  but  that  the  codicil,  not  being 
executed  in  the  *'  presence  of  three  witnesses,"  could  not  be 
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proved  and  recorded,  a«  a  will  afTecting  real  estate.  The  bcin 
of  the  tet tator  were  Bertram  F.  Cmgery  Henry  N.  Crngtr, 
Nicholas  Crvger^  Betsey  Towers^  Catharine  Ckwer  aod  PaOy 
Crvgery  by -his  first  wife  ;  and  one  daughter  by  tne  respondent 
Arm^  named  Sarah,  and  married  to  the  respondent  William 
Heyward,  on  the  25th  May,  1804.  Catharine  married  the 
respondent  William  Bard^  in  October ^  160Q,  and  Mary  married 
the  respondent  Henry  Crager^  in  September^  1782.  Caiharinej 
Polly  and  Sarah  were  under  twenty-one  years,  at  the  death  of 
the  testator*  The  executors  having  refused  to  execute  any  of 
die  powers  or  trusts  thereby  vested  in  them^  there  was  no 
person  who  could  make  or  execute,  or  from  whom  the  said 
Ann  could  receive  the  assignments  and  conveyances  of  the 
share  of  real  or  personal  estate  to  her  thereby  devised  and 
directed  to  be  made ;  and  that,  by  reason  of  the  infancy  of 
some  of  the  heiresses  of  the  said  Nicholas  Crugevj  deceased, 
no  valid  agreement  could  be  made  for  the  appraisement  and 
valuation  of  the  said  real  estate,  without  the-  aid  of  a  court  of 
equity,  by  which  the  *said  Ann  was  in  danger  of  being  de- 
prived of  the  right  of  electing  her  one  third  of  the  real  and 
persona]  es4ate,  or  of  having  the  same  so  vested  in  her,  so  as 
to  be  free  from  the  risk  of  litigation  thereafter*  That  she 
had  applied  to  the  heirs  for  this  purpose,  who  did  not  object 
to  her  requests ;  but  as  some  of  them  were  infants,  who  couli 
not  bind  themselves  by  their  cusentSj  they  were  desirous  of  receiv 
ing  the  direction  of  the  Court  of  Chancery ;  find  the  hill  prayec 
that  appraisers  might  be  appointed  to  value  the  real  and  per- 
sonal estate  of  which  the  said  Nicholas  Cruger,  deceased,  was 
seised  and  possessed  when  he  made  his  will,  and  at  the  time 
of  his  death ;  that  her  right  to  «lect  one  third  part  in  the  real 
and  personal  estate,  or  out  of  either  of  them,  as  she  might 
choose,  might  be  confirmed  to  hei^,  and  her  title  thereto  estab- 
lished, and  process  of  subpcRna  issue  against  the  heirs.  The  bill 
was  filed  in  the  office  of  Laac  L.  Kipy  as  the  plaintifT^s  clerk 
in  court. 

It  appeared  that  the  appellant  Ann^  afler  her  return  to  New^ 
Yorky  in  October ^  1800,  divided  the  sum  of  58,453  dollars  and 
37  cents  between  herself  and  the  children  of  the  testator,  ac- 
cording to  their  respective  shares. 

In  October y  1800,  Elizabeth  Towers ,  with  the  consent  of  bei 
curator,  Alexander  Maitlandy  sent  a  full  power  of  attorney  to 
John  Nixon  and  David  Waiktry  merchants  in  Philadelphioy  to 
act  for  her  in  regard  to  her  proportion  of  the  testator's  estate; 
and  in  Aprils  1801,  she  and  the  said  Maitland  intermarried. 

To  this  bill  was  put  in  an  answer,  purporting  to  be  by  Bertram 
P.  Crugery  Henry  N.  Crugtry  Nicholcis  Cruger  and  Betsetf 
Towersy  who  therein  admitted  the  will  and  codicil  of  their 
father  as  set  forih  in  the  bill,  and  that  the  same  was  proved  b} 
the  said  AnUy  as  sole  qualified  executrix,  the  executors  having 
refused  to  act.  That  the  said  Ann  did  apply  to  them  to  have 
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the  estate  appraised,  and  that  they  did  not  objet:t  to  any  safe  IN  error. 

and  equitable  method  of  having  the  said  estate  appraised  and  Albany, 

Taluedy  ♦and  submitted  themselves  to  the  court.    This  answer  ^^^^^l]^^ 

was  subscribed  as  follows : —  Rookrs  and 

"Bert.  Peter  Cruger"  Wife 

.    "Henry  N.  Cruger,  CRuouiaiid 

"Nicholas  Cruger."  otheri. 


"John  Nixon  &  Co.,  attorneys') 
for  Mrs.  Towers."  ) 


[•564^ 


•*  Samuel  M.  HoFKisSy  solidior  for  defendants  J' 

Taken  by  consent,  without  oath. 

Filed  17th  of  ilfay,  1801,  in  the  office  of  Tliomas  Smith. 

On  the  14th  day  of  May,  1801,  in  a  cause  entitled,  "  Cath- 
arine  Cruder ^  Polly  Cruger  and  Sarah  Cruger j  who  are  im- 
pleaded with  others  at  the  suit  of  Ann  Cruger^  executrix,"  &c., 
an  order  was  made,  "  that  Isaac  L.  £ip,  Esq.,  one  of  the 
clerks  of  tliis  court,  be  appointed  guardian  for  the  said  infants 
in  this  causef  by  whom  they  may  appear  and  answer."  The 
raid  infants,  Catharine^  PoUy  and  Sarah^  by  the  said  Isaac  L. 
Kipy  their  guardian,  put  in  an  answer  to  the  said  bill,  marked 
by  the  clerk  to  have  been  filed  also  on  the  17th  day  of  Afay, 
1801,  in  which  they  say  they  believe  the  matters  in  the  bill  men- 
tioned are  true.  That  they  had  not  objected  to  any  safe  and 
equitable  mode  of  having  the  estate  appraised,  but  as  they  are 
iniants,  incapable  of  assenting  to  any  acts  by  which  their  in« 
heritance  shall  be  afiected,  they  submit  themselves  to  the 
judgment  of  the  court,  whose  peculiar  province  it  is  to  protect 
the  right  of  infants,  in  the  premises,  and  humbly  hope  their 
rights  will  be  protected  and  preserved. 

Saml.  M.  Hopkins,  solicitor  for  defls. 
Taken  without  oath,  by  consent. 

It  appeared  that  the  appellant  Ann^  and  the  respondents 
JB.  P.  Cruger  and  Henry  N,  Cruger^  the  only  two  heirs  then 
of  age,  and  m  New-TorJCy  and  who,  it  was  understood,  ♦acted  [  *  565  J 
for  all  the  children,  except  Sarah  Heyward^  agreed  to  take  the 
opinion  of  Mr.  Uarison  and  Mr.  Hopkins^  as  counsel  for  all 
parties ;  and  they  advising  an  amicable  suit  in  chancery,  by  the 
appellant  Ann^  against  the  children,  it  was  agreed  that  Mr. 
HopTcins  should  appear  as  solicitor,  and  Mr.  Iiarison  as  coun- 
sel, and  that  the  latter  should  sign  the  pleadings  on  the  part 
of  the  complainant,  and  the  former  those  on  the  part  of  the 
defendants ;  and  that  all  the  answers  might  be  put  in  without 
oath.  When  the  answers  were  put  in,  it  was  not  known  that 
tUizabeth  Towers  had  married. 

On  the  18th  day  of  May^  1801,  on  the  motion  of  Mr.  Har- 
won,  and  by  consent  of  Mr.  Hopkins^  it  was  ordered  that 
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jy  ERROR    Nicholas  LiOWy  Henry  Rutgers  and  John  De  Wini  be  ap|i(Hnt- 

ALBANY,     ed  to  appraise  and  value  the  real  and  personal  estate,  n  hereof 

Msrrh,  1808.    |||g  gj^jjj  Nicholas  Cruger  died  seised  or  possessed ;  that  they 

Rogers  and   ^^^  <^  Oath,  faithfully  to  execute  the  tru^t  reposed  in  ihesa 

Wife         by  this  order,  and  then  proceed  to  appraise  and  value  all  tiie 

Cruger  and    ^^^^  ^"^  personal  estate,  whereof  the  said  Nicholas  Cruger 

««i>«n-        died  seised  or  possessed,  distinguishing  the  separate  valuea 

of  each  parcel  of  real  property,  and  of  each  species  of  personal 

property,  and  report  without  delay. 

On  the  16th  day  of  June,  1601,  on  reading  an  affidavit  that 
Henry  Rutgers  and  John  De  ff'int  could  not  attend  to  the 
duties  of  their  appointment,  Abijah  Hammond  and  John  £^ir- 
rence  were  appointed  in  their  places,  and  any  two  of  Uiem  had 
power  to  act.  The  three  appraisers  took  an  oath,  as  required, 
on  the  8th  day  of  July,  1801. 

On  the  nth  of  November^  1801,  the  appellants,  ffilliam 
Rogers  and  Ann^  interinarried,  and  about  ten  days  thereafter 
went  to  the  island  of  St.  Croix,  and  did  not  return  until 
July,  1802. 

On  the  26th  of  March,  1802,  Witliam  Rogers  and  Ann  his 
wife  filed  their  bill,  stating  the  proceedings  above-mentioned; 
[  *  566  ]  *and  referring  thereto,  further  set  forth  that  since  those  pro- 
ceedings, Betsey  Towers  had  died,  leaving  Ann  Totctrs,  Peggy 
Towers,  Catharine  Tburertand  Mary  Towers,her  children  and 
heirs;  and  that  on  or  about  the  17th  day  of  November^  1801, 
the  said  William  and  Ann  intermarried,  and  the  said  cause 
was  thereby  abated  :  but  that  the  plaintiflfs  having  jointly  the 
same  r^ht  which  the  said  Ann  had  before,  the  bill  prays  that 
tlie  said  suit  may  stand  revived,  and  be  in  the  same  plight 
against  the  said  Bertram  P.  Cruger,  Nicholas  Cruger,  junictt', 
Attn  Towers,  Peggy  Towers,  Catharine  Towers,  Mary  2owerSj 
Catharine  Cruger,  Polly  Cruger  and  Sarah  Cruger,  as  the 
same  was  at  and  immediately  before  the  marriage  ;  or  that  the 
defendants  show  cause  to  the  contrary :  and  in  particular,  that 
the  said  fVilliam  and  Ann  may  have  the  same  right  of  electing 
the  one  third  part  of  tlie  real  and  personal  estate  devised  to 
the  said  Ann,  to  be  taken  out  of  either  the  real  €>r  personal, 
as  they  may  choose,  and  that  their  title  thereto  may  be  estab- 
lished. Process  of  sulpa'na  to  appear  and  ajoswer  was  praye4 
against  the  defendants  above  named. 

Bertram  P,  Cruger,  Henry  N.  Cruger  and  Nicholas  Crvger^ 
junior,  put  in  their  answer  on  the  same  26lh  day  of  March, 
1802,  admitting  the  truth  of  the  facts  in  the  bill  mentionedi 
and  submitting  themselves  to  the  judgment  of  the  court. 

On  the  13th  day  of  April,  1802,  an  order  was  entered 
stnt'ng  that  the  bill  of  revivor  and  supplement  had  been  filed 
in  this  cause,  and  Mr.  Harison,  of  counsel  for  the  coinplain- 
ants,  Miiii^esting  to  the  court,  that  since  the  filing  the  origiiml 
bill,  Betsey  Towers,  one  of  the  defendants,  answered  the 
same,  after  which  she  died,  and  that  Ann  Towers,  Peggi 
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Towers^  Catharine  Towers  and  Mary  Towers  are  her  only 
children  and  heirs,  and  that  she  had  no  executor,  adminis- 
trator, or  other  representative,  except  the  said  children }  there- 
upon, on  reading  the  affidavit  of  Samuel  M,  Hopkins^  it  was 
ordered  that  the  said  suit  stand  Revived  against  the  said  rep- 
resentatives of  the  said  Betsey  Towers,  who  have  become  inter- 
ested by  her  death  in  the  matters  in  question. 

Ob  the  14th  day  of  April,  1802,  Laac  L.  Kip  was  again  ap- 
pointed guardian  for  CJatharine,  Polly  and  Sarah  Cruger, 
infants,  to  appear  and  answer  for  them  in  that  cause. 

On  the  5th  of  August^  1802,  an  answer  was  put  in  for  these 
infants  by  their  said  guardian,  admitting  the  bill ;  but  they 
said,  inasmuch  as  they  are  infants,  incapable  of  binding  them- 
selves by  their  own  act  or  assent,  they  submitted  themselves 
to  the  court,  whose  peculiar  province  it  is  to  protect  the  rights 
of  infants,  and  they  humbly  hoped  theirs  would  be  protected. 
This  answer  was  signed  by  the  infants,  and  by  their  guardian 
and  counsel.  It  was  not  sworn  to  by  the  guardian,  nor  by  the 
infants,  nor  did  there  appear  to  be  any  order  or  consent  that  it 
should  be  received  or  filed  without  oath. 

On  the  28th  of  February^  1803,  the  defendants  presented 
their  petition,  praying  that  the  filing  of  the  report  of  the  ap- 
praisers be  stayed  till  further  order,  that  the  same  might  not 
be  inspected  by  the  plaintiffs,  or  any  person  on  their  behalf, 
and  that  the  plaintiffs  should  forthwith  designate  or  elect,  from 
a  schedule  of  the  estate  in  their  possession,  their  proportion 
of  the  said  estate,  subject  to  a  final  liquidation,  according  to 
the  appraised  value ;  and  on  the  7th  day  of  March,  1803,  an 
order  was  made,  and  the  prayer  of  the  said  petition  granted, 
so  fiir  as  related  to  staying  the  filing  of  the  said  appraisement. 

On  the  17th  day  of  May,  1803,  the  appellants  filed  a  paper, 
subscribed  by  Egbert  Benson,  their  counsel,  and  dated  on  that 
day,  whereby  they  designated  and  elected  the  following  par- 
cels or  articles,  and  in  the  following  order:  1.  The  farm 
called  Rose-HiU.  2.  Lot  on  the  opposite  side  of  the  road. 
3.  Pew  in  Trinity  Church,  No.  24.  4.  Book  debt  against 
fVm.  Rogers.  5.  Book  debt  against  •H^m.  jff.  Krause,  32,716 
dollars  and  29  cents.  6.  Book  debt  against  Q^uinton  Dick  fy 
Co*  7.  Bond  and  mortgage  against  John  Cooke,  8.  The  8 
per  cent,  stock  of  the  United  States.  9.  The  3  per  cent,  stock. 
10.  The  shares  in  the  United' Insurance  Company,  standing  in 
the  name  of  Ann  Rogers.  11.  The  shares  in  the  United  States 
Bank.  12.  The  6  per  cent,  navy  stock.  13.  Twenty  of  the 
shares  in  the  Bank  of  New- York.  14.  Twenty  of  the  shares 
in  the  Bank  of  Albany.  15.  Shares  in  the  Manhattan 
Company. 

The  appraisement  was  dated  the  7th  of  March,  1803,  and 
filed  about  the  20th  of  May,  1803;  and  on  Xhe  2dth  of  May, 
1803,  an  order  was  entered,  on  the  motion  of  the  defendants' 
counsel,  by  consent  of  the  counsel  for  the  complainants,  that 
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968  CASE  IN  THE  COURT  OF  ERRORS 

Bi  ERROR,  the  report  of  the  appraiaement,  filed  in  the  caase,  and  the 
ALBANY,    paper  filed,  purporting  to  be  the  designation  or  election  of  tiie 
^^'^^l^ll^Ji^^  complainantSy  of  the  articles,  as  the  one  third  part  doTned'to 
Ko«BRsud    the  said  Ann^  be  referred  to  a  master ;  that  each  party  be  at* 
^^        liberty  to  except  to  all  or  any  of  the  Taliiati<»is  in  the  said  ap 
Cftvauud   praiaementy  touching  which  the  master  might  examineirit- 
nesses ;  that  the  master  should  inquire  into  the  whole  amoiiDt 
of  the  aforesaid  estate,  and  report  the  same,  together  with 
the  amount  and  particulars  of  the  property  elected  by  the 
complainants. 

The  whole  estate,  as  valued  in  the  scYen  schedules  annexed 
to  the  report  of  the  appraisers,  was  as  follows  >— - 

Real  estate,  exclusive  of  such  as  was  pur- 
chased by  the  testator  after  making  his  D.      C. 

will, 122,905  62 

Dower  estate, 71,713  W 

Stock, 141,779  69 

Debts,  (good,) -   307,563   9 

Furniture, 852  75 

644^14  15 


[•669  J  »Doubtful  debts, 80,092  66 

Bad  debts, 55,030  25 

On  the  21  St  of  May,  1804,  an  order  was  entered  in  the 
Court  of  Chancery,  in  a  cause  entitled  WUHam  Rogers  and 
Ann  his  wife,  against  Bertram  P.  Crugery  Henry  JVT  ^^^> 
N^icholas  Crugerj  Henry  Cruger  and  Mary  his  wife,  Wim^ 
Bard  and  Catharine  his  wife,  Sarah  Cruger^  Ann  Towert, 
Margaret  Totoera^  Catharine  Towers  and  AfciyTotoer*,  wherein 
it  was  ordered  by  consent  of  parties,  1st.  That  the  order  of 
the  8th  of  May  last,  referring  to  a  master  the  appraisement  of 
the  estate  of  Nicholas  Cruger,  deceased,  be  discharged,  and 
that  the  writing  purporting  to  be  the  election  by  the  compIaiQ* 
ants  of  the  several  parcels,  or  articles,  as  the  one  third  of  the 
said  estate  devised  to  the  complainant  Aim,  and  the  said  ap- 
praisement be  deemed  to  be  confirmed,  but  to  remain  stiil  in 
the  hands  of  the  master,  subject  to  the  further  <Mder  of  the 
court.  2.  That  the  complainants  be  deemed  to  have  disclaimeci 
all  right  to  lands  purchased  after  the  date  of  the  testator's  wiU, 
except  the  dower  of  the  said  Ann.  8.  That  all  controversy 
between  the  parties,  relative  to  the  testator's  estate,  be  deemed 
to  have  ceased,  except  a  claim  made  by  the  defendants,  (except 
Sarah,)  to  be  paid  their  proportions  of  a  certain  estate,  or 
moneys  mentioned  in  a  writing  executed  at  &.  Croix,  on  the 
27th  of  Aiigust,  1792,  by  Henry  Cooper^  as  attorney  for  ^ 
testator,  in  relation  to  which  the  defendants  may  file  a  new 
414 


OP  THE  STATE  OF  NEW- YORK. 


86» 


bill,  or  amend  their  answers  in  this  suit ;  and  except,  further,  iPf  error. 
all  questions  that  may  arise  on  taking  the  accounts  ot  the  x^m*     Albany. 
plainants'  administration,  and  that  it  be  referred  to  a  master  to  ,^^^^^1^^^ 
take  such  accounts,  and  the  receipts  and  payments  of  the  corn-   Rookrs  and 
plainants,  and  of  such  payments  to  and  receipts  by  the  defend-        Wife 
ants  as  may  be  requisite  to  a  final  settlement  and  dirision,  and   crvosk  and 
that  he  may  report  specially  from  time  to  time ;  and  that  ail       othen, 
questions  of  costs  be  reserved  until  the  *final  decree.     4tli.        [  *  570  ] 
That  there  shall  be  forthwith  a  ciivision  in  part  of  the  estate 
of  the  said  testator,  between  the  ci>mplainants  on  the  one  part, 
and  all  the  defendants  on  the  other,  and  between  the  defend- 
ants themselves,  as  specified  in  the  schedule  annexed,  this  day 
filed,  and  that  the  stock  and  the  sums  therein  mentioned  to 
make  up  the  balances  of  the  several  accojints  due  to  each  of 
the  defendants,  except  the  said  Sarah^  be  immediately,  on 
demand,  transferred  and  paid  to  the  said  defendants,  and  that 
the  securities;  be  forthwith  assigned  and  delivered  to  them. 
5th.  The  said  Ann  to  be  deemed  seised  and  vested  in  seve- 
rahy,  with  the  several  parcels  of  real  estate  therein  specified 
as  her  share,  and  that  the  defendants  be  deemed  vested  of  the 
remainder,  according  to  their  interests  therein ;  that  such  con- 
veyances, and  releases  be  executed  under  the  direction  of  a 
master,  as  may  be  requisite.     Provided,  that  the  said  division 
is  not  to  prejudice  the  defendants'  claim  upon  the  complain- 
ants, if  any  loss  should  be  sustained  by  their  neglect. 

The  valuation  of  the  one  third  elected  by  the  widow,  was 
stated  in  the  report  to  be  as  follows  :— 


Rose-Hill  farm,    -  -  •  • 

Lot  opposite,  -  .  - 

Pew  in  Trinity  Churchy    -  -  • 

Eight  jper  cent,  stock,  12,600, 

Three  per  cent.  4,201,       -  -  - 

Six  per  cent,  navy  stock,  500, 

Shares  in  the  United  Insurance  Company,    - 

Three  shares  in  the  Bank  of  the  U.  &. 

Six  shares  in  the  Bank  of  New-York^ 

Debts,  to  wit :   William  Rogevsj 

fVilUam  Hi  Krausey 
Dickson  fy  Stockholm^    - 

Balance  to  comolainants, 


D.      C. 

50,000  00 

2,500  00 

375  00 

13^860  00 

2,436  58 

500  00 

13,250  00 

1,752  00 

4,440  00 

44,246  96 

32,716  29 

1,096  93 

10,122  38 


Total,     177,298  14 

*In  consequence  of  the  partial  division,  tiie  heirs  of  the  said 
Nicholas  Cruger  applied  to  the  Supreme  Court  for  partition  of 
the  land?  therein  given  up  to  them,  the  said  Bertram  P.  Cm-' 
ger  being  appointed  guardian  for  the  said  Towers^  and  judg- 
inent  of  partition  was  given,  and  the  lots  and  hruses  in  JVeto- 
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JBt  ERROR.    York  were  advertised  for  sale,  in  pursuance  thereof,  in  the 
AiiBANY,     spring  of  the  year  1805,  and  the  parties  proceeded  on  the  said 

Miirdi.  1808.    Qf^^f  for  a  division  in  some  other  particutars ;  and  the  said 

Rmers  and    '^tf^s>  Rogtn  completed  the  eame  on  his  part,  except  as  to 
Wife         the  stock  of  the   United  Inmrance  Company^  which  stood  in 

CftvoKR  and  the  name  of  the  said  Nia'^ias  Cruger^  being  twenty-five  shares, 
which  was  to  have  been  transferred  according  to  the  said  order, 
but  was  not  transferred  ;  and  the  said  IVUliam  Rogers  has  re- 
ceived the  dividends  u|>on  the  same  ever  since,  and  the  mort- 
gage to  the  said  company,  on  Union  Hall  estate,  which,  by 
the  appraisement,  was  to  have  been  paid  out  of  it,  has  not 
been  paid. 

On  the  15th  of  June,  1805,  Bertram  Peter  CrvgeVy  for  him- 
self, Nicholas  Crugery  Henry  H.  Cruger,  tVUHam  Bard  and 
Catharine  his  nife,  Henry  Cruger  and  Mary  his  wife,  and 
Ann  Totcersy  Peggy  Towers^  Catharine  Towers^  and  Mary 
Totoers,  infants,  by  the  eaid  Bertram  P,  Cruger^  their  guardian 
and  next  friend,  presented  their  petition  to  tne  Court  of  Chan- 
cery, setting  forth  the  said  original  bill,  and  the  answers  there- 
to, the  bill  of  revivor  and  the  answers  thereto ;  that  the  bill 
and  the  answers  were  drawn  by  the  same  solicitor,  beirig  an 
amicable  suit;  that  three  persons  were  appointed  by  an  crdei, 
entered  as  by  consent  of  the  solicitors,  to  appraise  the  said 
estate,  which  commissioners  made  their  report,  the  election  of 
the  said  Ann  to  take  her  third,  as  before  mentioned,  in  certain 
articles  subject  to  a  final  liquidation^  and  that  the  said  report 
had  been  referred  to  a  master ;  that  controversies  arising;  the 
solicitor,  who  had  acted  for  the  petitioners,  desired  them  to 
appoint  another  solicitor,  as  he  thought  it  not  proper  to  con- 
duct the  business  for  them  ^further  than  as  the  same  was  con- 
ducted by  mutual  consent ;  whereupon  they  appointed  anc  ther 
solicitor,  and  their  former  solicitor  was  appointed  solicitcr  for 
the  complainants  ;  that,  afterwards,  IVilliam  Bard  intermtirried 
with  Catharine  Crvger,  and  Henry  Cruger^  jun.  with  Mary 
Cruger ;  that  Elizabeth  Towers  had  intermarried  with  Alexan- 
der Maitland,  and  had  departed  this  life,  leaving  her  said  chil- 
dren her  heirs  ;  that  the  said  bill  was  not  revived  against  the 
said  Elizabeth  Maitland  and  her  husband,  nor  were  her  chil- 
dren regularly  made  parties  to  the  suit.  They  further  stated, 
that  soon  after  the  said  oppraisement,  the  petitioners  applied  to 
the  said  William  Rogers  for  a  division  of  at  least  the  rents  and 
profits  of  the  said  estate,  giving  each  his  portion  thereof,  which 
he  refused ;  whereby  some  of  them  were  put  to  inconvenience, 
and  were  obliged  to  borrow  money  to  support  their  families 
for  a  considerable  time.  That,  in  May^  1804,  the  petitioners, 
some  of  whom  were  then  infants,  and  others  lately  come  to 
age,  were  ignorant  of  the  real  value  of  the  farm  called  JRoie- 
HiUy  and  the  lot  adjoining,  and  tho  said  William  Rogers  with-* 
holding  from  them  two  hundred  thousand  dollars  and  upwards, 
their  proportion  of  their  father's  real  and  personal  estate,  and 
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the  anQual  income  thereor,  until  they  should  consent  to  the  in  error, 
proposed  division,  valuation  and  election^  they  directed  their     Albany. 
counsel  to  consent  thereto,  and  the  order  of  the  21st  day  of    March,  isoe. 
Ma^y  before  mentioned,  was,  accordingly,  agreed  to.     That    Rogers  and 
considerable  sums  still  remained  in  the  hands  of  the  said  Wil-        Wife 
Uam  Rogers  to  be  divided,  and  the  delay  in  relation  to  the    CRuoERand 
stock  had  occasioned  to  them  a  loss  of  from  ten  to  twenty  per       othtn. 
cent.     The  petition  further  stated,  that  some  months  after  the  • 
said  rule,  a  sale)  of  some  lots  of  ground,  about  half  a  mile  far- 
ther from  the  city  of  New-  York  than  Rose-Hilly  was  made,  at 
from  three  to  four  thousand  dollars  per  acre ;  from  which,  and 
other  sales  thereabout,  they  had  discovered,  and  expected  to 
be  able  to  prove,  that  the  said  farm  of  ninety-two  acres  of  land, 
*which  is  about  one  mile  from  the  streets  of  New-  York,  fronts      [  *  573  { 
on  the  Eictst  river  and  the  post  road,  and  is  highly  improved, 
would  sell  for  upwards  of  two  thousand  dollars  per  acre,  one 
with  another.     That  they  were  ignorant  what  was  the  real 
value  of  the  said  farm,  when  the  said  rule  was  entered,  and 
although  they  believed  it  was  low,  yet  tliey  had  no  idea  or 
suspicion  that  the  valuation  was  so  grossly  inadequate.     That 
some  of  them  being  put  to  great  inconvenience  and  mortifica- 
tion by  being  obliged  to  borrow  money  for  the  ordinary  sup- 
port of  their  families,  and  acting  as  they  did  under  a  misrepre- 
sentation, the  said  fVilliam  took  an  undue  advantage  of  their 
situation,  by  insisting  on  a  confirmation  of  the  said  valuation, 
as  a  condition  of  giving  them  their  own  property,  and  the 
advantage  thereof  ought  not  to  be  retained  by  him.   That  they 
were  much  injured  and  aggrieved  by  the  error  in  the  valuation 
of  the  said  two  farms,  and  the  said  William  and  Ann  Rogers 
taking  the  same  at  that  valuation ;  and,  as  an  evidence  oi  the 
said  error,  four  of  the  petitioners  offered  to  pay  for  it,  subject 
to  General  and  Mrs.  Gates^s  lease  for  life,  one  hundred  thou- 
sand dollars,  payable  in  such  short  time  as  the  court  might 
direct,  the  money  to  be  divided  as  the  will  requires ;  or  to 
admit  the  said  }filliam  and  Ann  to  retain  them  at  a  fair  valua- 
tion.     The  petition  prayed  that  the  said  order  of  the  21st 
Mayy  1804,  might  be  set  aside,  (the  petitioners  offering  to  re- 
Unquish  all  orders  made  since  that  time,  if  the  plaintiff  required 
it,)  for  the  following  reasons : — 

1.  Because  Mary  Cruger  was  an  infant  at  the  time  when  the 
said  order  was  entered. 

2.  That  four  of  the  persons  named  in  the  title  of  the  cause 
in  the  said  order  were  not  parties  in  the  suit,  and  were  not 
botmd  by  those  proceedings. 

3.  That  fVilliam  Bard  and  Henry  Cruger  were  not  parties 
to  the  suit,  and  it  had  abated  against  their  wives  by  their  inter- 
marriage, and,  therefore,  they  were  not  bound  by  what  was 
done. 

*4.  That  the  appraised  value  of  the  said  two  farms  was  less       [  *  574  J 
than  one  half  their  red  value,  and  the  order  for  confirming  the 
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IN  ERROR,  same  was  agreed  to,  from  ignorance  and  misapprehension  of 

ALBANY,     its  real  value,  and  from  an  anxiety  to  get  possession  of  what 

March,  1808.    ^Qg  not  disputed,  the  withholding  of  which  until  a  final  division 

^^^^^^^Tud   could  be  made,  was  taking  an  undue  advantage  of  the  situation 

Wife        of  the  petitioners,  unjust  in  itself,  and  contrary  to  the  express 

Cbuokr  and   direction  of  the  will  of  their  father. 

othen.  5.  That  Mrs.  Towtrsy  afterwards  Mrs.  Maiilandy  never  ^-as 

-    a.  party  to  the  said  suit,  nor  were  her  heirs  parties  thereto. 

Bertram  P.  Crvger^  Nicholas  Cruger^  William  Bard  and 
Henry  N.  Cruder  verified  the  facts  set  forth  in  the  said  petition, 
in  substance,  by  their  affidavits,  and  further  deposed  that  they 
had  no  idea,  that  the  said  two  farms  had  been  valued  at  a  sum 
so  greatly  short  of  the  real  value,  until  several  pieces  of  ground 
were  sold  at  auction  at  Kip's  Bay^  shortly  after  the  said  rule 
was  entered,  for  from  three  to  four  thousand  dollars  per  acre. 
That  Kip*s  Bay  is  about  half  a  mile  farther  from  JNetD-York 
than  Rose-Hilii  and  the  latter,  at  least,  not  much  inferior  in 
value  to  the  other,  except  the  encumbrances  for  the  life  of 
General  and  Mrs.  Gates.  That  they  believed  it  was  then 
worth  more  than  one  hundred  thousand  dollars,  and  they 
offered  to  give  that  sum  for  it,  subject  to  the  encumbrance. 
They  also  deposed  that  they  received  from  the  said  complain- 
ants, no  money  or  property  from  about  the  month  of  October^ 
1802,  until  June,  1804.  That  applications  for  money  were 
made  within  that  period,  and  the  same  were  refused ;  and  that 
the  stock  was  considerably  lessened  in  value  before  it  was 
received  by  the  petitioners. 

The  chancellor  ordered  copies  of  the  petition  and  affidavits 
to  be  served  on  the  complainants,  that  the  merits  of  the  petition 
should  be  heard  at  the  then  next  term,  and  that  an  injunction 
should  issue  to  stay  the  sale  of  the  houses  and  lots,  under  the 
[  *  575  ]  judgment  for  partition,  until  ^further  order ;  of  all  which  the 
complainants  were  served  with  due  notice. 

Upon  the  hearing,  the  respondents  exhibited  to  the  court  a 
correspondence,  by  letters,  oetween  Bertram  P.  Crvgery  on 
behalf  of  the  heirs,  and  the  said  WUliam  Rogers,  in  June  and 
July,  1803,  which  it  is  not  deemed  necessary  here  to  state. 

The  petition  was  argued  in  May,  1806,  and  in  September 
following,  the  chancellor  pronounced  an  opinion  in  favor  of  the 
petitioners ;  but,  on  the  application  of  the  complainants^  coun- 
sel, ordered  another  argument. 

In  Marchy  1807,  the  respondents,  being  the  petitioners  before 
mentioned,  exhibited  a  further  petition  to  the  court,  stating  their 
former  petition,  and  the  orders  made  thereupon,  and  stating 
further  that  they  had  since  discovered  that  a  paper  purporting 
to  be  the  answer  of  Elizabeth  Towers,  and  subscribed  ^'  John 
Nixon  fy  Co.,  attorneys  for  Mrs.  Towers,^^  to  Ann  Cruger'*s  bill, 
was  filed  on  the  17th  day  of  May,  1801,  in  the  clerk^s  office, 
when  no  such  bill  was  fijcd ;  the  said  bill  not  being  filed  until 
the  1 8th  of  May,  1801 ;  that  Mrs.  Towers^  about  the  1st  of 
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Mayy  1801,  previous  to  the  filing  the  said  bill,  was  married  to 
Alexander  maitland^  and  consequently  could  not  appear  to, 
nor  answer,  nor  be  made  a  party  to  any  suit  against  her,  by 
the  name  of  Towers.  That  the  said  Alexander  Maitland  and 
Elizabeth  his  wife  made  a  joint  will,  according  to  the  laws  of 
St.  Croixy  where  they  then  resided.  That  the  said  Alexander 
Maitland  departed  this  life  in  the  month  of  September y  1801, 
and  the  said  Elizabeth  departed  this  life  soon  afterwards,  hav- 
ing first  made  and  published  her  last  will  and  testament,  and 
therein  appointed  William  HP  Cormick,  Francis  Claxton  and 
William  Mitchell  executors  thereof,  and  also  guardians  of  the 
petitioners,  Ann,  Peggy,  Catharine  and  Mary  Towers,  her 
children.  And  the  petition  further  stated,  that  inasmuch  as 
neither  said  Elizabeth  Maitland,  nor  her  husband,  nor  their 
representatives,  have  ever  been  *made  parties  in  this  suit,  as 
they  have  both  made  testamentary  dispositions  of  their  estate, 
the  parti'^ulars  of  which  are  unknown  to  the  petitioners,  and 
inasmuch  as  no  order  or  decree  can  bind  them  or  the  parties 
and  settle  their  rights,  the  petitioners  pray  that  the  paper  pur- 
porting to  be  the  answer  of  Elizabeth  Towers,  be  taken  off  the 
files  of  the  court,  and  that  all  proceedings  in  the  cause  subse- 
quent to  the  filing  the  original  bill  of  Ann  Cruger  be  set  aside, 
and  all  orders  therein  be  vacated,  or  that  such  other  order  be 
made  thereupon,  as  may  be  proper  and  agreeable  to  the  prac- 
tice of  the  Court  of  Chancery. 

With  the  said  petition  was  exhibited  the  affidavit  of  William 
M^Corndck,  of  the  island  of  iSi^.  Cr(Axy  who  made  oath  that 
Alexander  Maitland  and  Elizabeth  Towers  were  married  some 
time  between  the  twenty-eighth  day  of  April  and  the  fourth 
day  of  May,  1801 ;  that  the  said  Alexander  died  in  September , 
and  the  said  Elizabeth  in  October,  following,  in  the  same  year ; 
that  the  said  Alexander  and  Elizabeth  made  a  joint  will ;  that 
the  said  Elizabeth  also  made  a  will,  and  appointed  him,  the 
deponent,  Francis  Claxton  and  William  Mitchell,  of  St.  CroiXy 
executors  thereof,  and  guardians  of  her  children,  in  which 
catacities  they  have  acted. 

A  copy  of  the  said  petition  and  affidavit  was  served  on  the 
appellants,  on  the  26th  March,  1807,  with  notice  that  the  same 
would  be  presented,  when  the  further  argument  of  the  former 
petition  should  come  on,  and  that  the  same  would  be  supported 
and  insisted  upon,  as  well  from  the  former  affidavits  as  that  of 
the  said  William  M*  Cormick. 

In  the  May  term  of  1807,  the  two  petitions  aforesaid  were 
heard  by  the  chancellor,  and  the  appellants  exhibited  various 
affidavits  and  letters,  which  were  read,  but  which  it  is  not 
necessary  here  to  insert. 

Nicholas  Low,  Abijah  Hammond  and  John  Lawrence  de- 
posed, that  they  did  not  disclose  to  the  complainants,  or  any 
other  person,  prior  to  the  return  of  the  appraisement,  *the  value 
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tNERRon  affixed  to  the  estate  of  Nickoloi  Cruger^  deceased,  by  the  ap« 
ALBANY,     praisers,  except  to  each  other. 

Thomai  Cooper  proved  a  sale  of  some  land  three  miles  and 
three  quarters  from  the  City-Hall  o{ Neto^Yorky  at  auction,  for 
cash,  on  the  loth  of  August^  1803,  formerly  belonging  to 
Thomas  B.  Brigden ;  it  was  surveyed  into  different  lots,  an  J 
sold  at  different  prices,  from  800  to  300  dollars  per  acre. 

John  Titus  deposed  that  in  Junej  or  July,  1802,  he  treated 
with  Mr.  Kip  for  four  or  five  acres  of  the  farm,  called  Kip^s 
Bay,  adjoining  the  post  road  in  front  of  John  Murray^  land, 
now  called  IvJdenherg.  He  offered  3507.  per  acre,  and  JQfp 
asked  four  hundred  pounds  per  acre. 

Philip  Hone  deposed  that  on  the  l€th  of  May,  1804,  he 
sold  at  auction  in  JVeu?*  York,  for  the  proprietors  of  the  farm  at 
Kip^s  Bay,  ten  lots  adjoining  each  other,  at  a  place  called 
Inchnhcrg,  bounded  in  front  on  the  post  road,  and  in  the  rear 
by  a  street  sixty  jfeet  wide,  distant  about  six  hundred  yards 
from  Rose-Hill  farm ;  each  lot  fifty  feet  front,  and  four  hun- 
dred in  length.     The  whole  sold  for  10,870  dollars. 

WiUiam  Bayard,  Charhs  Wilkes  and  Thomas  Cooper,  hav- 
ing been  appointed,  by  the  Court  of  Chancery,  general  guardians 
of  Ann,  Margaret,  Catharine  and  Mary  Totoers,  they  pre- 
sented a  petition,  at  the  hearing  of  the  argument  on  those  pe- 
titions, in  the  names  of  these  infants,  giving  a  statement  of  the 
proceedings,  tending  to  support  them  ;  that  the  application  by 
the  said  Bertram  P.  Cruger,  on  behalf  of  the  said  infants,  was 
an  unauthorized  act  of  the  said  Bertram  P.  Cruger,  and  of 
his  solicitors  or  counsellors,  without  the  knowledge  or  consent 
of  those  infants,  or  of  any  person  authorized  to  assent  or  act 
for  them.  The  said  petition  further  stated,  ^*  that  the  peti- 
tioners are  advised  and  firmly  persuaded,  that  it  would  be 
greatly  against  the  interest  of  the  petitioners,  to  have  the  said 
proceedings  in  the  said  suit,  or  *the  said  order  set  aside,  by 
reason  of  any  want  of  form,  which  may  have  been  in  the  pro- 
ceedings in  the  court  But  so  far  as  it  may  appear  to  the 
court,  that  the  said  estate  or  farm  called  Rose-Hill,  or  the  said 
four  and  three  quarters  acres  opposite  thereto,  have  been  ap- 

E raised  under  their  value,  the  petitioners  conceived  it  would 
e  to  their  interest  to  have  a  new  estimation  or  appraisement 
thereof;  the  petitioners  offered  to  file  an  answer  to  the  said 
original  bill  and  bill  of  revivor,  nunc  pro  tunc,  and  therein  and 
thereby  to  admit  all  the  material  facts  set  forth  in  the  said 
original  bill  and  bill  of  revivor,  in  order  that  all  the  proceed- 
ings which  had  been  had  thereon  in  this  honorable  court  might 
be  confirmed,  except  the  valuation  and  appraisement  of  the 
said  two  estates  at  Rose-Hill,  which  the  petitioners,  however 
cannot  say  any  thing  about,  nor  whether  the  same  was  too  low 
or  not."  The  petition  then  prayed  that  all  the  said  proceed- 
ings might  be  confirmed,  unless  it  stiould  appear  that  Rose* 
Hill,  and  the  adjacent  lands  had  been  unduly  valued,  and  ther 
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they  prayed  such  relief,  as  to  the  said  appraisement,"  as  to  the   IN  error, 
court  might  seem  proper.  ALBANY. 

The  two  petitions  having  been  fully  argued,   (the  first  a   *'^**'  ^^' 
second  time,)  his  honor  the  chancellor,  on  the  18th  of  Septem-  ^J^^^^Tand' 
6cr,  1807,  delivered  his  opinion  upon  the  merits  of  them,  and         Wife    • 
made  the  foHowing  order :     "  That  all  proceedings  whatsoever,    cruoer  and 
purporting  to  have  been  against  Elizabeth  Towers^  the  mother        oi****'"' 
of  Jjmt  TowerSy  Peggy  Towers,  Catharine   Towers  and  Mary 
Towers,  who  are  infants,  and  also  against  the  said  infants,  be, 
and  the  same  are,  hereby  set  aside  for  irregularity.     And  it  is 
Hbrther  ordered,  that  all  proceedings  in  this  case  against  the 
other  defendants,  subsequent  to  the  putting  in  of  their  answers 
to  the  bill  of  revivor,  be  set  aside  by  reason  of  irregularities  in 
the  said  proceedings,  and  that  the  question  of  costs  be  re- 
served."   From  which  order  the  present  appeal  was  made. 

*The  reasons  for  this  order  were  thus  assigned  by  [  *  579 1 

The  Chancellor,  The  defendants  presented  their  peti- 
tion, praying  for  a  hearing,  upon  the  merits  of  an  order  made 
in  this  cause  on  the  21st  day  of  May,  1804. 

After  having  been  fully  heard  on  its  subject  matter,  and 
having,  in  the  preliminary  discussion  travelled  with  great 
minuteness  through  the  merits,  and  after  an  opinion  was  ex- 
pressed thereon,  it  was  discovered,  that  either  the  court  or  the 
parties  had  labored  under  some  misapprehension  on  the  occa- 
sion, as  to  the  precise  object  of  the  argument,  and  the  order 
of  the  court  was,  in  consequence  of  it,  so  modified  as  to  limit 
it  to  a  hearing,  leaving  the  merits  generally  open. 

In  a  cause  involving  a  question  on  property  of  such  great 
extent  in  value  as  the  present,  I  could  certainly  have  had  no 
repugnance  to  receive  every  elucidation  which  the  subject  was 
susceptible  of.  And  my  intimation  on  the  occasion  was  merely 
to  repel  the  force  of  the  precedent  it  might  be  otherwise 
deemed  to  make.  It  has  not  been  usual  so  to  conduct  appli- 
cations for  a  rehearing.  This  was  less  formal,  as  arising  on  a 
decretal  order  only,  and  not  on  a  final  decree,  and  could  not 
have  been  yielded  to,  but  under  special  circumstances,  or  from 
a  suggestion  of  misapprehension. 

The  defendants,  upon  the  second  argument,  had,  as  in  the 
first,  relied  upon  the  points  stated  in  their  petition,  which  were, 

1.  That  Mary  Crtiger,  in  whose  right  her  husband,  the  de- 
fendant Henry  Cruger,  claimed,  was  an  infant  at  the  time  of 
making  the  said  order. 

2.  That  four  of  the  persons  named  in  the  title  of  the  said 
cause  were  not  parties  thereto,  and  in  no  way  bound  by  what 
was  so  done. 

3.  That  WiUiam  Bard  and  Henry  Cktiger,  named  in  the 
title  of  the  said  order,  were  not  and  are  not  parties  to  the  said 
suit,  and   that  the  suit  had  abated,  by  their  intermarriage, 
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♦iigainst  their  wives,  and  was  not  revived,  which  is  inregulaff 
and  the  order  not  binding  on  them. 

4.  Tliat  the  appraised  value  of  the  said  two  farms  is  less 
than  one  half  of  their  real  value,  and  that  the  order  ibr  con- 
firming the  same  was  agreed  to  from  an  ignorance  and  misap- 
prehension of  their  real  value,  and  from  an  anxiety  to  get  pos^ 
session  of  what  was  not  disputed,  the  withholding  of  which, 
until  a  final  decision  could  be  made,  was  taking  an  undue  ad- 
vantage of  the  situation  of  the  petitioners. 

5.  That  Mrs.  Towers^  afterwards  Mrs.  Maitland^  never  was 
a  party  to  the  said  suit,  nor  were  her  heirs  regularly  parties  to 
the  suit,  nor  are  they  bound  by  any  proceedings  therein. 

This  suit,  in  its  origin,  was  an  amicable  one.  All  the  pro- 
ceedings, until  it  assumed  an  adverse  complexion,  were  en- 
tered by  consent,  without  the  actual  interposition  of  the  court, 
and  the  whole  were  moulded,  by  the  joint  concurrence  and 
joint  eflbrts  of  the  parties,  to  the  form  in  which  they  appeared 
on  the  minutes. 

It  was  therefore  important,  in  liminey  to  ascertain  how  far 
the  parties  assenting  were  legally  competent  to  give  an  assent 
binding  upon  theni^  and  whether  such  assent  was  to  be  inferred 
from  their  acts. 

This  required  a  succinct  view  of  that  part  of  the  pleadings 
relating  to  them. 

[Here  the  chancellor  stated  the  proceedings  which  had  taken 
place  in  the  cause. 

There  were  further  proceedings,  which  had  no  bearing  on 
any  other  than  the  fourth  point,  and  which  having  no  neces- 
sary connection  with  the  others,  its  consideration,  and  the 
facts  connected  with  that  point,  were  postponed,  until  it 
should  be  discovered,  from  a  disposition  of  the  other  points, 
whether  it  would  be  necessary  to  examine  them. 

As  to  the  first  point,  that  mary  Cniger  was  an  infant  at 
the  time  of  making  the  order : 

♦It  appeared  from  the  admission  of  the  parties,  that  Alary 
Cruder  was  born  the  24th  day  of  September^  1 782.  On  the  21  st 
of  Afay,  1803,  the  order  for  confirmation  of  the  master's  report 
was  entered,  and  on  the  28th  of  the  same  month  an  order  of 
reference  was  made,  which  was  discharged  by  the  order  of  the 
21st  day  of  May,  1804.  The  defendant  Mary  came  of  age  on 
the  23d  day  of  Sept  ember  ^  1803.  Of  consequence,  all  the  orders 
prior  to  that  of  the  21st  of  May^  1804,  were  made  during  her 
non-age. 

The  Court  of  Chancery  gives  extrajudicial  directions  to 
protect  the  interests  of  infants,  which  are  peculiarly  tlie  objects 
of  its  care  and  attention.  (2  Vesey,  484.)  It  will  hear  a 
person  on  the  subject  of  their  interests,  as  amicus  curia.  It 
will  not  usually  make  a  decree  by  consent,  where  infants  are 
concerned,  without  referring  it  to  a  master  to  inquire  whether 
it  is  for  their  benefit.  (1  Bro.  C.  C.  488.  2  Atk.  377.)  P 
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holds  that  he  can  admit  nothing ;  and  I  was  of  opinion,  from  7^  error. 
the  scope  of  authorities,  from  the  course  of  the  practice,  and     ALBApnr, 
from  the  duty  imposed  on  the  guardian  to  avail  himself  of  the   ^"**'  *^' 
best  defence  the  nature  of  the  case  will  admit  of,  that  the  guar-  ^KooitMnA 
dian  must  .answer  under  oath.     The  complainant  may,  with        Wife 
the  leave  of  the  court,  dispense  with  the  oath :  but  as  the  forms    CRuoxVaid 
of  the  court,  and  the  interest  of  the  infant,  require  it,  I  was        otben. 
inclined  to  think  it  could  not  be  deemed  an  answer,  so  far  as 
respects  the  infant,  without  the  usual  solemnity  of  an  oath,  or 
its  legal  equivalent,  an  affirmation ;  for  if  it  is  not  sworn  to,  it 
has  been  held  that  it  ought  to  be  quashed.    (1  Hind.  Pr.  205. 
Prac.  Reg,  183.) 

To  infants  no  laches  is  imputable,  and  they  may>  therefore,  in 
any  stage  of  their  nonage,  avail  themselves,  in  many  instances, 
of  matters  on  which  adults  would  be  concluded.  But  here  the 
defendant  Mary  was  a  feme  covert.  She  had  an  adult  husband, 
and  this  situation  is.  so  far  respected  in  the  Court  of  Chancery, 
that  if  a  guardian  had  not  been  appointed  before  the  coverture, 
none  would  have  been  appointed  afterwards.  Her  husband 
*had  waived  every  informality  which  can  affect  him,  and  the  [  *  583  ] 
order  complained  of  was  entered,  by  consent,  after  she  came 
of  age.  This  was  an  affirmance  of  all  the  preceding  acts,  and 
she  could  not  be  permitted  to  avoid  an  act  formally  and  delib- 
erately done  by  her  counsel,  without  showing  that  it  was  done 
against  her  consent,  which  was  not  pretended. 

The  second  objection  was,  that  four  of  the  defendants  named 
in  the  cause  were  not  parties  thereto.  With  this  the  fifth  ob- 
jection, that  neither  Betsey  Towers  nor  her  heirs  ever  were 
parties,  was  so  connected,  as  rendered  it  proper  to  consider 
those  objections  together. 

The  answer  of  Betsey  Towers  was  put  in  for  her,  by  John 
Niron  fy  Co.^  by  virtue  of  the  letter  of  attorney  to  John  Nixon 
and  David  Walker ^  jointly.  '  It  did  not  appear  that  they,  either 
of  themselves,  or  with  others,  constituted  a  copartnership 
under  that  firm.  If  that  had  been  the  case,  it  is  by  no  means  a 
necessary  consequence,  even  in  the  former  case,  that  the  power 
given  to  them  jointly  must  attach  to  the  firm  under  which 
they  were  described  for  commercial  purposes ;  but  if  it  did  not 
comprehend  others — if  the  execution  is  to  be  strictly  tested  by 
the  power,  it  was  incompetent,  in  its  terms,  to  authorize  the 
putting  in  an  answer,  in  the  manner  in  which  this  has  been  put  in, 
ani  on  this  ground  it  resolved  itself  into  a  question  of  substance ; 
for  the  intent  of  the  principal,  as  to  be  collected  from  the  letter 
of  attorney,  was  to  avail  herself  of  the  joint  care  and  attention  of 
both  h/'r  attorneys ;  to  repose  upon  the  united  exercise  of  their 
judgment,  as  well  as  upon  the  responsibility  of  each.  But  the 
admission  of  the  firm  would  so  far  defeat  that  intent,  as  to 
enable  e.ther  of  them  to  execute  the  power,  without  the  agency 
of  the  other,  or  even  a  stranger  to  the  power,  as  one  of  the  firm 
might  bo,  c^uld  in  that  case  have  executed  it. 
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Besides,  the  establishment  of  a  firm  is  merely  commercial 
It  is  derived  to  us  from  the  law  of  merchants,  ''^and  relates  only 
to  matters  connected  with  that  law;  but  it  cannot  extend  to 
proceedings  having  no  connection  with  commerce.  Here  the 
act  performed  had  no  connection,  either  immediately  or  re* 
motely,  with  trade.  It  therefore  appeared  to  me,  tliat  the  legal 
intendment  was  clear,  that  it  was  confined  to  the  attorneys  nam 
ed,  jointly,  and  that  by  them  jointly  the  answer  must  have  been 
put  in  to  bind  their  principal,  if  under  the  power  she  could  by 
Ihem  have  been  bound  at  all  by  their  answer.  It  cannot  be  col- 
lected from  the  answer,  that  the  attorneys  united  in  putting  it  in. 

Another  objection  was  taken  from  the  terms  in  which  the 
letter  of  attorney  was  conceived.  The  general  power  con- 
tained in  it,  is  to  act  in  the  management  of  the  proportion  of 
Betsey  Towers^  of  the  estate  of  her  deceased  father,  Nicholas 
Cruge/f  agreeably  to  his  will,  as  they  shall  see  needful  and 
necessary ;  and  also  for  her  and  in  her  name,  to  ask,  demand, 
sue  for,  &c.  These  terms  do  not  embrace  the  power  of  bind- 
ing the  principal  by  an  answer.  They  are  only  calculated  to 
empower  the  attorneys  to  manage  the  ordinary  business  of  the 
estate. 

I  have  not  been  able  to  discover  any  legal  principle,  which 
will  establish  that  a  general  power  of  this  kind  will  warrant  tjie 
putting  in  an  answer.  The  settled  practice  of  the  court  is 
decidedly  at  variance  with  it ;  for  if  a  defendant  is  at  a  place 
which  renders  it  inconvenient  for  him  to  appear  before  a  mas- 
ter, a  dedimus  potcstatem  is  issued  to  take  his  answer ;  and  if 
it  is  necessary,  even  after  consent,  to  obtain  the  leave  of  tlie 
court  to  dispense  with  an  oath,  it  would  seem  to  require  pre- 
requisites, at  least  as  formal  and  efficient,  to  subject  the  inter- 
ests of  a  defendant  to  a  decision  of  the  court,  without  the  per- 
sonal answer  of  the  defendant,  in  a  case  in  which  the  answer 
is  the  avowed  basis  of  proceeding. 

In  an  anonymous  case  in  Peere  Williams^s  Reports  (IP. 
Wms.  533.)  it  was  said,  if  there  had  been  a  general  letter  of 
attorney  to  appear  and  defend  suits,  the  court  •would  have 
ordered  the  attorney  to  appear  for  the  principal ;  but  it  wza 
there  held  that  an  answer  without  oath  was  nothing,  and  the 
motion  was  denied. 

Before  the  27th  of  Aprils  1748,  it  was,  it  seems,  not  unu'  aal^ 
in  the  English  Court  of  Chancery,  to  take  answers  befoie  the 
masters,  or  commissioners,  without  the  defendant's  subsciihing 
them,  though  the  signature  of  counsel  was  then  requisite,  and 
the  answers  were  taken  from  the  defendants  personally,  (i 
Hind.  Pr.  20.  2  Atk.  290. )  By  a  rule  then  entered,  the 
signature  was  superadded ;  but  there  is  no  intimation  in  any 
of  the  books  that,  previous  to  that  period,  the  personal  answer 
of  the  defendant  could  be  dispensed  with. 

At  the  time  of  filing  the  bill  in  this  case,  Betsty  Towers  was 
the  wife  o(  Alexander  Maitland,  for  the  bill  was  filed  the 
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18th  dny  of  May,  1801,  and  they  married  about  the  beginning  m error. 
of  that  month.  ALBANY, 

The  bill  filed  against  her  as  a  feme  sole  could  not  bind  her   ^^^<^^f  i^os. 
interest  as  a  feme  covert^  or  that  of  her  husband,  unless  they  ^RooERTand' 
had  estopped  themselves  by  some  act  in  court.     There  was,         Wife 
liowever,  no  other  act  attributed  to  them  by  the  complainants,    crvger  and 
than  the  filing  their  answer  by  John  Nixon  fy  Co.,  and  the        o»i>««- 
proceedings  founded  thereon,  which  I  have  already  given  my  ^ 

reasons  for  concluding  that  it  ought  not  to  affect  them. 

From  these  views  of  the  subject,  I  was  of  opinion,  that 
Betsey  Towers  never  was  a  party  to  the  suit ;  that  the  answer 
filed  for  her  was  irregularly  obtruded  on  the  files,  and  could 
not  be  considered  as  her  answer. 

In  tracing  the  proceedings  for  reviving  the  suit,  it  appeared 
to  me  proper  to  consider  the  influence  of  this  state  of  things 
On  it. 

The  complainants  having  intermarried  on  the  1 7th  day  of 
November^  1801,  a  bill  of  revivor  was  filed  in  consequence  there- 
of, on  the  26th  day  of  March,  1802,  the  original  bill  having 
become  abated  by  such  intermarriage.     (10  yes,  31.) 

The  bill  of  revivor  states  the  death  ot  Betsey  Towers,  ♦and  [**585  J 
that  the  defendants,  Ann  Towers,  Peggy  Towers,  Catharine 
Towers  and  Mary  Towers,  were  her  children  and  heirs.  To. 
this  bill  their  answer  was  filed  by  Laac  L.  Kip,  their  guardian, 
who  was  appointed  such  on  the  14th  day  of  April,  in  the 
same  year ;  on  the  day  preceding  which,  an  order  was  enter- 
ed to  revive  the  suit  agamst  them,  on  a  suggestion  of  the  death 
of  Betsey  Towers,  This  being  before  the  appointment  of  a 
guardian,  the  order  for  the  revival  appears  to  have  been  enter- 
ed against  the  infants,  in  a  suit  actually  abated  by  the  inter- 
marnage  of  the  complainants,  before  they  had  been  brought  in 
by  process,  and  before  they  could  possibly  be  legally  apprized 
that  they  were  required  to  appoint  a  guardian,  whom,  though 
infants,  they  might  have  been  of  competent  age  to  nominate, 
and  thus  disregarding  the  event  which  had  so  absolutely  and 
totally  abated  the  suit,  as  to  require  a  bill  of  revivor  to  resus- 
citate it,  and  providing  for  an  object  comparatively  less  influ- 
ential on  the  fate  of  the  suit,  the  succession  of  the  defendants 
to  the  right?  of  their  mother,  which  might,  if  the  absolute  abate- 
ment, arising  from  the  intermarriage  of  the  complainant,  had 
not  accompanied  it,  have  been  pursued  without  a  formal  revi- 
Yal.  But  under  the  existing  circumstances,  the  order  for  the 
revival,  as  against  the  heirs  of  Betsey  Towers,  had  no  suit  to 
which  it  could  attach,  the  defendants  not  having  been  brought 
in  by  suhptena  on  the  bill  of  revivor,  and  no  person  having,  in 
that  stage  of  it,  appeared  for  them. 

The  order  of  the  24th  day  of  Avgust,  1802,  was  said  to  have 
been  grounded  on  that  of  the  13th  day  of  April,  preceding, 
though  it  was  described  as  of  the  14th,  and  as  that,  by  which 
the  suit  stood  revived.     It  was  expressly  granted,  on  proof  of 
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JN  ERROR,  the  service  of  the  latter  on  Thomas  Smith,  the  clerk  in  court  of 
ALBANY."  the  defendants,  and  upon  reading  and  filing  his  certificate,  that 
March,  1808.  ^^  defendants  have  not  put  in  their  answer,  nor  signified  their 
R00KR8  and  disclaimer  of  the  matters  in  controversy  in  the  terms  prescrib- 
Wifo  ed  by  the  6th  sect,  of  the  act  of  the  3d  of  April,  *1801. 
CRUGftKaad  (s®^*  ^^-  c.  133.)  and  thereupon  orders  that  the  complainants 
othcn.  may  cause  the  appearance  of  Aim  Toicers,  Peggy  Toictrs, 
[  *  586  ]  Catharine  Totters  and  Mary  Totcers  to  be  entered ;  and  that 
the  answer  of  Betsey  Tourers  be  taken  as  and  for  their  answer ; 
thus  assuming  Mr.  Smith,,  ss  representing  them  in  court, 
though  by  the  abatement  of  the  or'g'nal  suit,  by  the  coverture 
of  the  complainant  Ann,  the  connection  between  it  and  him 
had  been  completely  dissolved  ;  and  founding  the  order  for  an 
appearance,  and  the  abiding  by  the  answer,  merely  on  the  ser- 
vice of  the  order,  that  the  suit  be  revived  on  suggestion  of  Uie 
death  of  Mrs.  Towers. 

This  would  have  been  proper  on  the  death  of  Mrs.  Towers 
only,  if  her  answer  had  been  regularly  put  in,  and  no  other 
contingency  to  interrupt  the  progress  of,  or  abate  the  suit,  had 
occurred ;  but  in  the  present  case,  the  combination  of  two 
events,  one  operating  as  an  absolute  abatement  of  the  suit,  and, 
if  standing  alone,  compelling  the  complainants  to  file  a  bill  of 
revivor,  the  other  a  qualified  abatement,  arising  from  a  mere 
succession  to  rights,  by  the  act  of  God,  had  been  acted  upon, 
as  if  the  double  contingency  exempted  the  complainants  from 
resorting  to  a  bill  of  revivor,  and  exacting  a  new  answer. 

This  again,  in  my  opinion,  concluded  against  the  complain- 
ants, and  appeared  to  be  unwarranted  by  the  established  prac- 
tice of  this  court ;  and  I  was  clearly  of  opinion,  that  the  de- 
fendants, Ann  Towers,  Peggy  Towers,  Catharine  Towers  and 
Mary  Towers,  were  never  parties  to  the  suit. 

The  question  respecting  the  filing  the  answers  previous  to 
the  bill,  I  was  rather  inclined  to  think  was  to  be  determined  on 
the  point,  that  it  was  a  clerical  mistake.  The  parties  had 
united  in  carrying  on  an  amicable  suit,  their  measures  were 
taken  in  cpncert,  and  the  probability  is,  that  the  bill  and  an- 
[  *  597  ]  swer  were  concurrent  acts.  At  all  *event8,  if  it  was  a  mistake, 
I  thought  it  ought  to  be  corrected,  or  overlooked. 

This  cause  was  conducted  to  a  certain  stage,  by  the  mutual 
cooperation  of  all  the  parties  in  interest,  evidently  T)y  consent; 
and  I  well  recollect,  after  I  came  into  the  Court  of  Chancery, 
that  the  orders  which  were  taken  were  always  preceded  by 
those  kind  of  suggestions  usual  in  amicable  suits ;  and  as  the 
mode  of  introducing  the  parties  into  the  suit  never  came  in 
one  .collected  view,  the  acts  of  the  court  were  always  founded 
on  the  state  of  the  proceedings,  at  the  point  at  which  its 
powers  were  required  to  be  exerted,  without  any  retrospect  to 
t!«e*'r  ft'iin  't  progress,  beyond  the  precise  stage  which*  was 
nece^•sary  to  be  disclosed,  to  show  the  propriety  of-'the  order. 
Hence,  though  there  is  a  long  detail  of  the  proceedings  of  the 
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<0Oart,  the  whole  were  modelled  by  the  counsel,  so  as  to  adapt  in  error. 
them  to  the  views  of  the  parties,  until  the  collision  of  their  in*     Albania 
terests  interrupted  the  harmony  which  had  subsisted  between  .^"J^^vlJ^ 
them ;  and  even  after  that  period,  the  order  for  a  reference  to   roosrs  and 
a  master  was  discharged  by  their  joint  consent.  ^^ 

It  was,  however,  essential  in  this  case,  to  bind  the  interest   CBuecKabd 
of  the  parties,  who  were  infants,  that  the  reference  should  have        <>•*»" 
been  acted  upon,  as  the  discharge  of  the  reference  was  merely 
by  consent,  and  without  an  appeal  to  the  court  for  the  exercise 
of  its  discretion  on  the  occasion. 

The  intent  of  the  testator  was  to  have  his  estate  equally 
divided  into  three  parts,  and  to  vest  in  his  widow  a  right  of 
electing  which  portions  of  his  property  she  would  take>  to  the 
amount  of  one  third  in  value. 

If  at  any  time  before  the  election  was  perfected,  and  the 
subsequent  proceedings  consummated,  a  palpable  disproportion 
should  be  so  manifest  as  evidently  to  create  a  great  and  inequi- 
table disparity,  I  had  little  doubt  but  that  it  would  have  been 
proper  to  equalize  it,  as  otherwise,  the  benefits  intended  to  be 
given  to  the  devisees  *would,  in  their  relative  proportions,  be  [  *  585  J 
deranged,  and  the  intent  of  the  testator  defeated. 

In  this  case,  circumstances  were  disclosed,  which  rendered 
the  correctness  of  the  appraisement  questionable.  Though  a 
considerable  share  of  discernment  was  acknowledged  to  be  pos- 
sessed by  the  appraisers,  and  not  a  doubt  was  entertained  of 
their  integrity,  the  probability  was,  that  a  rapid  rise  in  value 
of  the  estate  of  Rose-Hill  had  contributed  to  its  incorrectness. . 

If  the  parties  had  been  in  a  situation  to  make  it  an  object 
of  inquiry,  the  expediency  of  referring  it  for  that  purpose  might 
have  been  a  question;  it  could  be  none  at  the  time  of  my  de-* 
cision. 

The  letting  the  cause  stand  over  to  enable  the  complainants 
to  bring  in  parties,  n>ght  have  been  a  proper  order,  in  other 
circumstances  of  the  cause.  As  it  then  stood,  I  was  to  decide 
whether  the  order  of  the  21st  of  May y  1804,  ought  to  be  sup- 
ported. I  was  of  opinion  it  could  not.  It  was  not  binding  on 
the  defendants,  Ann,  Peggy^  Mary  and  Catharine  Towers, 
If  it  was  not  on  ihem,  the  interests  of  all  the  parties  were  so 
intimately  united,  that  the  reciprocity  of  those  interests  seem- 
ed to  require  that  they  should  be  supported,  so  far  as  respected 
the  present  suit,  or  that  they  should  fall  together. 

The  defendants,  Ann^  P^g^y  Mary  and  CkUharine  Towers j 
by  William  Bayard^  Thomas  Cooper  and  Charles  Wilkes^  who 
were  appointed  by  this  court  their  guardians,  on  the  17 th  day 
of  February y  1806,  profTered  their  assent  to  all  the  proceedings ; 
unless  it  should  appear  that  Rose-Hilly  and  the  4  3-4  acres 
opposite  thereto,  were  undervalued ;  in  which  case  they  con- 
ceived it  for  the  interest  of  the  infants  to  have  it  reappraised. 
No  other  of  the  parties  joined  in  CfTtd  proposition ;  but  it  was 
a  conditional  one,  and  if  available,  it  must  be  by  the  assent  of 

421 


CASE  IN  THE  COURT  OF  ERRORS 


ALBANY 

KMcb 


WUa 

T. 

Ckvosr  and 


[♦589] 


IN  ERROR,   the  Other  parties.     It  could,  therefi>re^  have  no  influence  oa 
ANY,     my  decision  ;  for  if  the  proceedings  could  not  bind  the  defend- 
'Jl—^  ants,  whose  guardians  made  *the  offer,  without  their  affirmance, 
Roqxms  and   it  was  a  valid  reason  for  the  other  defendants  to  resist  the  pro- 
gress of  proceedings,  which,  while  it  might  embacrass,  could 
not  contribute  to  settle  their  interests  definitively. 

Upon  the  whole,  under  whatever  aspect  the  bu8ine«^8  was 
viewed,  it  concluded,  very  fore  bly,  in  my  opinion,  to  the 
avoidance  of  the  order  in  question.  It  was  made  under  cir- 
cumstances which  would  not  warrant  it,  and  it  ought  to  be 
vacated.  Such  being  my  opinion,  it  became  unnecessary  to 
pursue  the  investigation  of  the  subject  matters  of  the  3d  and 
4th  points,  which  were  made  in  the  cause. 

I  reserved  the  question  of  costs  for  further  consideration,  if 
they  should  be  claimed,     r     '  * 

A  petition  of  the  defendants  by  their  counsel,  presented  in 
May  term,  extended  the  application  to  the  avoiding  all  the 
proceedings  subsequent  to  the  filing  of  the  bill,  as  to  the 
defendants,  Ann  Towers^  ^^SSV  Towers^  CaiKarint  Totrers 
and  Mary  Towers^  and  the  proceedings  subsequent  to  the 
answers  of  the  other  defendants,  after  the  filing  their  answers. 
For  the  reasons  already  given,  I  was  of  opinion  that  the  order 
might  be  enlarged  so  as  to  embrace  those  objects.  And  I  a&- 
eordingly  directed  such  an  order  tp  be  entered. 

The  cause  was  then  argued  bv  Benson  and  Harison,  for  the 
.appellants;  and  Pendleton  and  /\  A.  Emmettj  for  the  respond- 
ents. The  argument  lasted  eight  days,  and  the  counsel  on 
both  sides  displayed  great  learnmg,  ingenuity  and  eloquence ; 
but  the  fiicts  discussed  and  authorities  cited  are  so  fully  exam- 
ined in  the  opinions  delivered  by  the  members  of  the  court, 
that  it  is  not  requisite  to  state  the  arguments  of  counsel,  fur- 
ther than  to  present  the  points  of  law  raised,  and  the  cases 
cited. 

For  the  appellants^  the  following  cases  were  cited :  1 .  As  to 
the  alleged  irregularities  in  the  proceedings  in  *the  court  below, 
8  Atk.  439, 440.  6  Ves.  jun.  285.  10  Pes.  jiin.  44 1 .  1  Vem, 
400.  3  P.  Wms.  195.  2  Eq.  Cas.  Abr.  419.  AfcV/.  Plead. 
57.  71,  72.  I  Dickens  8.  1  Fern.  487.  Prec.  in  Ch.  83. 
1  AtJc.  73.  1  Vem.  140.  Bunh  200.  2  Atk.  510.  1  Ves. 
jun.  417.  2  Atk.  15.  3  Atk.  110,  Ul.  4  Bro.  Ch.  Ca.  122. 
(old  edit.)  6  Bro.  P.  C,  129.  1  Dick.  31.  4  Vin.  Abr.  147. 
s.  2.  2  Eq.  Cas.  Abr.  1.  1  Ves.  182*  Mitf.  55,  56.  1  Ifor. 
Ch.  Pr.  128.  Str.  708.  2  Eq.  Cas.  Abr.  238.  s.  18.  Mitf. 
26.  1  Ch.  Rep.  252.  1  Har.  Ch.  Pr.  289.  1  Dick.  22.  1 
Bro.  Ch.  Cas.  484.     1  Dick.  28.     Select  Cas.  in  Ch.  129. 

2.  That  the  trust  devolved  on  the  Court  of  Chancery,  1  Bro* 
C.  C.  81.     Saunders  on   Uses,  116.     2  Fonb.  173.  in  noU 
3  Ve^  87 
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3.  As  to  the  right  of  election  by  Ann  Rogen^  9  Vin.  Air.  m error, 
.♦58.  8.  5.  Elect.  A.  2.     Hob.  174-  ALBANY, 

4.  That  no  change  in  the  value  of  the  property  subsequent  *fa^>  j^^-^ 
to  the  election  ought  to  be  regarded,  but  that  the  valuation  roqses  «aci 
ought  to  stand,  2  Potoell  on  Contracts^  61.  79.     2  Vtm.  280.  Wife 

1  jP.  Wnu.  61.    2  P.  Wins.  410.    1  Bro.  Ch.  Ca$.  156.    2Bro.  cnvoinnA 

CL  Gas.  17.     1  Fonbl  132.  <Hh» 


On  the  part  of  the  respondents^  the  following  cases  were 
cited  :  1.  As  to  the  irregularities  in  the  proceedings  in  the 
court  below,  Mitf.  144.  3  Bro.  Ch.  Cos.  365.  1  Bro.  Ch. 
Cos.  229.  2Atk.  290.  3  Bro.  Ch.  Cas.  25.  7  Fc*.  jun.  11. 
11  Ves.  jun.  306.  2  Bro.  Ch.  127.  1  Atk.  291.  3  Bro.  Ch., 
Cas.  392.  400.  Finch,  258.  fVyatt's  Pr.  Reg.  13.  223.  212. 
226.  1  Vern.  31.  1  Dick.  92.  1  Har.  Ch.  Pr.  225.  2  Har. 
Ch.  Pr.  133, 134.  2  P.  Wiw.  387.  2  Aik.  377.  2  Freemaw, 
127.  2  Fern.  342.  224.  2  Atk.  520.  529.  1  Ld.  Raym.  600. 
2  P.  ^*»*.  401.  Mostly,  68.  3  Bro.  Ch.  340.  1  P.  JT^m*. 
737.  in  note.  2  P.  Wms.  1 19.  9  Fc5.  jun.  59.  2  Fern.  392. 
429.  1  Aik.  420.  ^jni/.  197.  2  Ves.  206.  2^*.  529. 
1  Vern.  31.  1  Har.  Ch.  Pr.  721.  2  Ves.  23.  1  Fc*.  469. 
1  Atk.  570.  2  fliir.  Ch.  Pr.  232.  Gift.  £7.  Rep.  230.  3 
^/fc.  603.  11  Fm.  jun.  152.  163.  *1  Dick.  310.  1  Ves. 
313.  2  Ves.  484.  Prcc.  iw  Ch.  543.  Hfnde,  228.  240,  241. 
Parker,  61.  2  ^^Jt.  290.  6  Ves.  jun.  171.  185.  10  Ves. 
jun.  441.     12  Ves.  jun.  159. 

2.  As  to  the  performance  of  the  trusts,  7  Bro.  Ch.  Cas. 
318.     2  ^*.  58.     8  Ves.  jun.  337.     2  F«.  125.    2  5/r.  915. 

3.  As  to  inadequacy  of  the  valuation,  and  its  effect,  as  evi- 
dence of  an  undue  advantage  taken,  2  Bro.  P.  Cas.  16.  1  Bro. 
Ch.  Cas.  287.  4  Bro.  Ch.  Cas.  198.  3  P.  fVms.  315.  1  Vern. 
32.     FoniZ.  209.     9  Ves.  jun.  246.     12  Ves.  jun.  373. 


[*59l  J 


Yates,  J.  The  following  questions  arise  in  this  case ; 
I.  Whether  the  infants  were  properly  before  the  Court  of. 
Chancery  so  as  to  be  bound  by  the  decretal  order  of  the  21st 
May,  1804,  confirming  the  appraisement ;  2.  If  they  were 
properly  before  the  court,  whether  the  setting  aside  that  order, 
as  to  all  the  respondents,  was  fit  and  proper  on  the  ground  of 
mistake  in  the  appraisers,  surprise  on  the  respondents,  or  impo- 
sition  or  fraud  of  the  complairiants.  I  shall  not,  on  the  first 
question,  take  up  all  the  proceedings,  and  examine  the  merits 
of  every  objection  in  detail ; — ^this  would  be  an  unnecessary 
task ;  many  of  them,  being  mere  matter  of  form,  were  cured 
by  subsequent  acts,  and  others,  not  noticed  in  season,  were 
waived  ;— but  shall  content  myself  in  selecting  such  as  appear 
of  sufficient  weight  to  have  influenced  the  chancellor  in  grant- 
ing the  order,  as  to  the  infants,  from  which  the  party  has 
appealed. 

From  the  manner  in  which  this  cause  was  first  commenced, 
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it  appears  that  the  roles  of  the  Court  of  Chanceiy  have  not 
been  strictly  adhered  to  by  either  party ;  but  the  interest  of 
infants  being  implicated,  it  required  the  proceedings  to  be 
conducted  with  the  greatest  care  and  vigilance,  to  secure  the 
effect  of  the  application  to  the  court,  and  in  every  step  con- 
nected with  their  rights,  to  have  committed  them  exclusively 
to  the  direction  of  the  ^chancellor,  m  hose  duty  it  is  to  protect 
those  rights  in  every  stage  of  the  cause. 

On  an  examination  of  the  letter  of  attorney  of  Elizabeth 
Totpcrs  to  John  Niton  and  David  H^ailccr,  it  does  not  a{4ear 
that  they  were  authorized  to  answer  in  chancery ;  it  is  confined 
to  the  management  of  her  proportion  of  her  fiither's  estate ; 
and  if  even  it  had  contained  sufficient  power  for  the  purpose, 
the  joint  signature  of  John  Nixon  fy  Co.  is  improper,  and  the 
answer  could  derive  no  legal  authenticity  from  it;  but  the 
signature  of  Mr.  Hopkins^  as  solicitor,  (she  residing  in  foreign 
parts,)  might  legalize  the  answer  in  the  view  of  the  court,  if, 
at  that  time,  the  letter  of  attorney  had  not  been  virtually 
revoked  by  her  intermarriage  with  Alexander  Maitland,  She 
could  not  be  called  upon  to  answer  by  a  wrong  name,  or  be 
made  a  party  without  her  husband,  who  became  entitled  to 
her  proportion  of  the  personal  estate  by  the  marriage;  those 
parties,  consequently,  never  were  in  court,  and  I  cannot  dis- 
cover in  what  manner  the  suit  could  have  been  revived  against 
her  infant  chidren ;  yet  this  was  done,  and  the  order  entered 
for  that  purpose  is  founded  on  a  suggestion,  that  Betsey  Totcer$, 
one  of  tbe  defendants,  answered  the  bill,  after  which  she  died, 
and  that  Ann  Towers,  Peggy  Towers,  Catharine  Towers  and 
Mary  Towers  were  her  only  children  and  heirs,  and  that  she 
had  no  executor  or  administrator,  or  other  representative,  ex- 
cept the  said  children,  when  in  truth  Mrs.  Maitland,  named 
in  the  order  Betsey  Towers,  had  left  Francis  Claxton,  William 
Mitchell  and  William  M^CormicJc  her  executors  and  the 
guardians  of  her  children ;  and  though  they  w  ere  not  made 
parties,  still,  as  executors,  they  retain  their  remedy  for  the 
personal  estate  left  by  her.  The  doctrine  contended  for,  on 
the  ground  of  want  of  information  of  their  marriage,  and  sub- 
sequent death  of  Mrs.  Towers,  cannot,  in  this  instance,  be 
countenanced.  It  may  with  propriety  be  applied  to  acts  of 
colonial  governments  done  in  the  name,  and  after  the  death 
of  the  sovereign  ^previous  to  information  of  his  death ;  for  as 
those  are  acts  in  the  preservation  of  which  the  community  are  , 
interested,  sound  policy  requires  that  rights  thus  obtained 
should  be  left  in  the  undisturbed  possession  of  the  claimants. 
This  appears  to  me  to  be  the  ground  of  the  decision  at  the 
circuit,  in  the  ejectment  cause  in  Ulster  county,  cited  by  the 
appellants'  counsel,  when  a  patent  thus  granted,  after  the  death 
of  King  William,  was  produced  as  evidence  of  title ;  but  I 
think  the  impropriety  is  evident  of  extending  that  rule,  undef 
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the  circamstances  already  mentioned,  to  the  in&nt  children  in  error, 
of  Mrs.  MaitUmd.  Albany. 

It  is  an  unquestionable  rule  that  infants  cannot  bind  them-   March,  \m. 
selves  by  their  own  acts,  or  by  consent,  even  by  guardians,  un-  ^J^lI^rMd' 
less  it  be  rendered  manifest  to  the  chancellor  that  they  would        wife 
be  benefited  by  it     Several  of  the  other  respondents  were  in-   ckuobb  nd 
&nts  when  the  proceedings,  in  many  instances,  were  by  consent.       oUien. 
The  investigation  of  those,  however,  may  become  unnecessary, 
from  the  result  of  the  discussion  of  the  second  question  pro- 
posed, which  I  shall  therefore  proceed  to  examine. 

Whether  the  setting  aside  of  the  order  of  the  2ist  of 
May,  1804,  was  fit  and  proper,  as  to  all  the  respondents,  on  the 
ground  of  mistake  in  the  appraisers^  surprise  in  the  respondents^ 
or  imposition  or  fraud  of  the  complainants. 

It  is  alleged  that  the  appraisement  of  Rose-Hill  farm,  con- 
taining ninety-two  acres  of  land,  subject  to  a  lease  during  the 
lives  of  Mr.  and  Mrs.  Gates,  at  50,000  dollars,  and  the  land 
opposite,  at  2,500  dollars,  is  inadequate  to  the  real  value. 

The  persons  appointed  appraisers  of  this  property  stand 
before  this  court  unimpeached.  The  charge  of  imposition  or 
fraud  cannot  be  attributed  to  them.  If  the  amount  is  in- 
adequate, they  have  been  mistaken  in  the  value,  and  it  must  be 
deemed  an  error  in  judgment,  to  which  a  rigid  adherence  to 
theoretical  calculations,  as  to  the  value  of  encumbrances,  with- 
out ^due  regard  to  the  advantages  of  situation,  has,  perhaps,  in  [  *  594  ] 
no  small  degree,  contributed. 

From  the  testimony  before  iis,  it  appears  that  the  highest 
unencumbered  value  of  Rose-HiU  farm,  agreeably  to  the  calcu- 
lations made  on  the  principles  supposed  to  have  been  adopted 
by  the  appraisers,  was  about  91,000  dollars,  making  a  differ- 
ence of  upwards  of  4-9ths  for  the  two  lives,  the  one  aged  63, 
and  the  other  75,  with  which  it  was  encumbered ;  far  exceed- 
ing any  amount  I  can  possibly  conceive  the  real  existing  differ- 
ence to  be.  This  system  of  calculation  will  unquestionably,  I 
think,  admit  of  an  age  in  human  life  to  which  an  estate  may  be 
subjected,  nearly,  if  not  equal  in  value,  to  the  fee  simple 
which  would  render  the  reversion  not  worth  any  thmg,  a  po- 
sition wholly  inadmissible,  and  at  war  with  common  sense.  It 
cannot  reasonably  be  imagined  that  the  encumbents  would  have 
charged  41,000  dollars  to  extinguish  their  interest  in  the  prem- 
ises :  I  am  persuaded  it  would  be  nearer  the  true  value  to  es- 
timate it  at  half  that  amount.  In  that  case,  the  unencumbered 
valuation  would  be  70,000  dollars,  instead  of  50,000  dollars; 
and  yet  this  is  a  sum,  from  the  testimony  before  us,  certainly 
below  its  real  value ;  but,  independently  of  the  offer  made  by 
the  respondents  of  100,000  dollars,  compare  it  with  the  aver- 
age of  nearly  all  the  sales  in  evidence,  and  it  falls  short  a  con- 
siderable sum ;  but  take  those  made  by  John  Hone,  about  600 
yards  farther  from  the  city,  on  the  same  road,  at  a  price  exceed- 
ing an  average  of  2,000  dollars  per  acre,  and  it  will  be  found, 
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after  a  reasonable  deduction  for  the  encumbrance,  to  be  grots 
ly  inadequate,  and  that,  too,  at  a  period  of  a  few  days  previous 
to  the  date  of  the  order  of  the  21st  of  May,  1804,  and  at  a  time 
when  the  appointment  was  subject  to  the  rule  of  reference  to 
a  master,  a  circumstance  tending  to  show  the  situation  of  the 
respondents,  although  doubtful,  yet  ignorant  of  the  real  value 
of  this  estate,  and  at  that  time  reluctantly  assenting  to  the  ap- 
praisement, uuder  a  mistaken  ^supposition  that  the  valuation, 
although  low,  was  more  correct  than  it  really  appears  to  be. 
And  I  cannot  resist  the  impression  on  my  mind  that  they  were, 
in  some  measure,  influenced  by  the  peculiar  situation  in  which 
they  were  placed,  after  the  refusal  of  the  appellants  to  relieve 
the  necessities  of  some  of  them,  as  appears  by  the  testimony  of 
James  P aimer y  jun.,  or  make  a  partial  division  of  the  estate, 
without  their  consent  to  the  willj  the  appoininunt,  and  Mrs. 
Rogert^s  choice^  as  stated  in  the  correspondence  of  Bertram  P. 
Cruger,  one  of  the  respondents,  and  the  appellant  fVittiam 
Rogers,  I  am  not  prepared  to  say  that  Mr.  Rogers,  on  this 
occasion,  was  actuated  by  fraudulent  designs,  or  any  other  mo- 
tives than  a  desire  to  coerce  the  division  of  the  estate,  acquaint- 
ed with  the  value  of  Rose-Utll,  and  subject  to  the  feelings  too 
frequently  produced  by  family  disputes ;  but  I  do  not  hesitate 
to  declare,  that  in  the  right  of  his  wife,  as  sole  acting  executrix 
of  Nicholas  Cruger^  his  conduct  was  not  warranted  by  the  will 
The  testator  ordered  his  executors  to  pay  each  of  his  children 
their  separate  shares,  on  (heir  arriving  to  the  age  of  21  years, 
and  to  allow  sufficient  for  their  education  and  support  during 
infancy.  This  refusal,  therefore,  to  say  the  least,  was  illegal, 
and  must,  in  some  measure,  have  induced  a  compliance  witii 
the  confirmatory  order,  and,  consequently,  in  its  operation, 
have  been  oppressive  to  the  respondents ;  and  I  think  it  may  be 
denominated  a  species  of  fraud,  attended  with  stronger  circum- 
stances than  are  requisite  to  constitute  the  third  kind  enumer- 
ated by  Lord  Hardtvicke,  in  the  case  of  Chesterfield  v.  Jansen^ 
(2  Ves.  155.)  The  respondents  certainly,  by  their  counsel,  at 
the  earliest  period,  evinced  a  doubt  or  dissatisfaction  in  rela- 
tion to  the  appraisement,  or  why,  only  eight  days  afler  filing  of 
the  report  of  the  appraisers,  enter  this  rule  of  reference  to  a 
master,  whereby  each  party  should  be  at  liberty  to  except  to  all 
or  any  of  the  valuations  contained  in  it,  touching  which  the 
master  *might  examine  witnesses,  and  also  inquire  into  the  whole 
amount  of  the  estate,  together  with  the  amount  and  particulars 
of  tiie  property  elected  by  the  appellants.  As  this  rule  was 
by  the  consent  of  the  counsel  on  both  sides,  and  the  report 
of  the  master  thereon  must  have  been  intended  to  assist  the 
chancellor  in  the  completion  and  ultimate  confirmation  of  the 
appraisement  and  election,  it  became  equally  the  duty  of  both 
parties  to  cause  this  report  to  be  made ;  and  the  neglect  or 
omission  of  the  counsel  of  tlie  respondents  cannot  be  construed 
into  such  an  unqualified  acquiescence,  as  to  vest  the  property 
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«o  elected  by  the  widow,  in  her.    It  still  remained  open  to  ob-  irfBRRan. 
jections,  and  (he  appointment  subject  to  impeacbmenty  on  the     albany, 
grounds  now  taken  by  the  respondents,  and  could  not  be  deem-   March,  isee. 
ed  complete,  until  the  investigation  and  report  of  the  master,  ^uooKM^id 
and  confirmation  of  the  chancellor  had  taken  place.     In  that        wife 
imperfect  state  it  continued,  until  the  order  by  consent  of  the    critqer  and 
filst  of  Mag,  1804,  was  entered,  to  which,  it  appears,  the  re-       othen 
spondents,  under  the  peculiar  circumstances  already  mention- 
ed, assented.     The  case  of  Pursey  v.  Desbamerie  (3  P.  fVms. 
315.)  is  in  some  measure  applicable,  where  a  daughter  of  a 
fireeman  of  London  accepted  of  a  sum  of  money,  as  a  legacy,  in 
extinguishment  of  her  orphanage  part,  and  eiecuted  a  release, 
though  she  was  told  she  might  elect  which  she  pleased ;  yet  it 
was  held,  if  she  did  not  know,  she  had  a  right  ^st  to  inquire 
into  the  valde  of  the  personal  estate,  and  the  quantum  of  her 
orphanage  part,  before  ishe  made  her  election ;  and  this  was  so 
material  that  it  might  avoid  the  release. 

I  cannot  think  that  the  subsequent  acts  of  some  of  the  .  re- 
spondents to  obtain  a  partition  under  the  statute,  can  be  con* 
sidered  a  sufficient  confirmation  of  the  appraisement  and  elec- 
tion, so  as  to  vest  the  property  in  Mrs.  Rogers ;  but  admitting, 
for  a  moment,  that  the  property  elected  by  her  had  vest^ 
at  the  time  of  such  election,  and  that  on  an  investigation  before 
a  master,  it  had  b^en  found  to  exceed  one  third,  either  by  mis- 
take in  the  appraisers,  or  otherwise,  *would  Mrs.  Rogers  retain  [*  597^1 
that  property,  and  the  children  be  obliged  to  accept  of  a  pecu- 
niary compensation  for  the  difference  ?  This  course  would  be 
wholly  subversive  of  the  testator's  intention  expressed  in  his 
will ;  whereby  the  amount,  of  such  part  or  parts  of  his  estate, 
real  and  personal,  or  either,  as  she  might  choose,  is  so  limited, 
that  on  a  fair  and  equitable  valuation  or  appraisement  of  the 
same,  the  part  or  parts  she  shall  so  choose,  shall  not  exceed  to- 
gether the  value  of  one  third  of  his  real  or  personal  estate. 
Such  appraisement  and  election,  therefore,  could  not  vest  the 
property,  nor  could  the  order  of  the  Slst  of  May,  1804,  under 
the  peculiar  circumstances  of  this  case,  remove  the  necessity  of 
a  reference  to  a  master  by  the  chancellor,  for  the  purpose  of 
enabling  him  to  effect  a  fair  and  equitable  division  of  the  es- 
tate, between  the  widow  and  the  children,  according  to  the 
true  intent  and  meaning  of  the  testator.  It  is  consequently  on 
the  ground  of  a  mistake  in  the  appraisers,  and  ignorance  and 
surprise  on  the  part  of  the  respondents,  that,  in  this  view  of 
the  subject,  they  will  be  entitled  to  relief.  The  result  of  my 
opinion,  therefore,  is,  that  the  order  of  the  18th  of  September^ 
1807,  setting  aside  all  the  proceedings  whatsoever  against  EHza- 
beih  Towers,  the  mother  of  Ann  Towers,  Peggy  Towers,  OrtAa- 
ine  Towers  and  Mary  Towers,  who  are  infants,  and  setting 
aside  all  the  proceedings  in  this  cause  against  the  other  defend- 
ants, subsequent  to  their  putting  in  their  answers  to  the  bill  of 
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Van  Ness,  J.  In  the  consideration  of  this  cause,  the 
following  are  the  leading  and  important  questions  which  are 
presented  for  decision  : — 

1.  Can  the  decree  or  order  of  the  21st  i(f<ry,  1804,  and  the 
proceedings  upon  which  it  is  founded,  be  set  aside,  on  ihe 
ground  of  fraud,  mistake,  or  irregularity,  as  against  all  the  re- 
spondents, or  any  of  them  ? 

*2d.  If  the  proceedings  are  regular,  as  to  some  of  the  respond- 
ents, but  defectire  as  to  others,  are  the  whole  thereby  vitiated  ? 

I.  The  discussion  of  the  first  question,  in  my  view  of  the 
subject,  is  the  most  important  in  the  cause.  It  involves  a  con- 
struction of  that  part  of  the  will  upon  which  the  rights  in  sev- 
eralty of  the  appellants  depend,  and  that  construction  being 
once  ascertained,  it  will  be  found  to  have  an  almost  controlling 
influence  upon  every  question  that  arises.  To  the  correct  decis- 
ion of  this  point,  the  following  parts  of  the  will  are  necessary 
to  be  stated,  and  particularly  attended  to,  viz. 

**  1  order  and  direct  my  executors,  herein  after  mentioned, 
to  make  a  full  and  perfect  inventory  of  my  estate,  as  soon  after 
my  death  as  with  decency  and  convenience  it  can  be  done. 

*'  The  rest  and  residue  of  my  estate,  both  real  and  personal, 
I  will  and  devise  in  manner  following,  that  is  to  say,  I  give,  devise 
and  bequeath  one  third  part  thereof  to  my  beloved  wife,  Ann 
Cruger^  and  to  her  heirs  and  assigns  for  ever ;  and  it  is  my 
will  that  my  said  wife  may,  if  agreeable  to  her,  take  the  said 
one  third  part  thereof  out  of  such  part  or  parts  of  my  estate, 
real  and  personal,  or  out  of  either  of  them,  as  she  may  choose, 
so  that,  on  a  fiiir  and  equitable  valuation  or  appraisement  of 
the  same,  the  said  part  or  parts  she  shall  so  choose  shall  not 
together  exceed  the  value  of  one  third  of  my  said  real  and 
personal  estate,  as  above  devised  and  bequeathed  to  her. 

*^  I  again  devise  and  bequeath  the  remaining  two  third  parts 
of  my  estate,  both  real  and  personal,  to  my  children,  sons  and 
daughters,  as  well  those  of  my  first  marriage  as  those  of  my 
second,  (they  being  all  equally  near  and  dear  to  me,)  to  be  di- 
vided share  and  share  alike. 

*^  It  is  my  will  that  my  said  executors,  as  soon  after  my  death 
as  my  said  wife  shall  choose,  assign  and  convey  to  her  the  one 
third  part  of  my  estate,  real  and  personal,  *as  herein  before 
devised  and  tiequeathed  to  her,  and  in  manner  and  form  as  is 
therein  mentioned." 

In  the  construction  of  wills,  the  intention  of  the  testator 
must  always  prevail,  and  that  intention  is  to  be  collected  from 
the  whole  will,  **  ex  visceribus  testatnenti,^^  and,  if  possible,  full 
effect  is  to  be  given  to  every  part  of  it.  It  is,  perhaps,  needless 
to  remark,  that  when  a  will  appears  to  have  been  legally  exe- 
cuted by  a  person  of  sound  mind  and  discretion,  the  distribu 
434 


OF  THE  STATE  OF  NEW-YORK.  599 

tion  which  the  testator  makes  of  his  estate  roust  take  eflfect,  iN  error 

however  unreasonable  or  improvident   such  distribution  may  a  lb  any" 

appear  to  be.     Courts  of  justice  are  to  expound,  not  to  make,  March,  isos. 

wills.     The  right  which  every  man  has  to  dispose  of  his  property  ^^^^^"""^^^^ 

A        L-      J  L  L  ^r*    I  r     r      J     Rogers  and 

after   his  decease,  ni   such   manner  as  he  thmks   proper,  is         wife 
founded  in  wisdom  and  good  policy,  and  is  secured  by  the  laws  ^      ^-      . 

r  al*  j  *u         •   •!•      J  ^  Cruokr  and 

of  this  and  every  other  civilized  country.  others. 

The  will  in  question  was  executed  about  nine  years  before 
the  testator's  death,  and  when  most,  if  not  all,  his  children 
were  infants.  By  that  part  which  I  have  just  recited  he  directs, 
and  as  the  first  act  to  be  done  after  his  decease,  that  an  inven- 
tory of  all  his  estate  should  be  made  by  his  executors.  And 
here  I  will  take  occasion  to  remark  that  the  appellants  were 
competent  to  make  this  inventory,  without  the  executors  who 
refused  to  act;  and  this  was  equally  proper  and  necessary, 
whether  the  appellants  did  or  did  not  exercise  the  right  of 
election  given  by  the  will.  ^ 

The  testator  then  devises  to  his  wife  (one  of  the  now  ap 
pellants)  a  third  part'of  his  estate,  real  and  personal,  and  gives 
to  her  the  right  to  take  the  same  out  of  such  part  or  parts  of 
the  estate,  real  and  personal,  or  out  of  either  of  them,  as  she 
might  choose,  so  thai,  on  a  fair  and  equitable  valuationy  or  ap^ 
praisement  of  the  same,  it  should  not  exceed  the  value  of  one 
third  of  the  whole.  It  is  further  provided,  in  relation  to  the 
property  elected,  that  as  soon  after  the  testator's  death  as  the 
election  should  be  made,  that  the  executors  should  assign  and 
convey  the  *property  elected.  The  remaining  two  thirds  of  [  •  600 1 
the  estate  is  devised  to  the  seven  children ;  but  it  is  to  be 
noted  that  no  conveyance  is  directed  to  be  made  by  the  ex- 
ecutors to  them.  Under  these  devises,  immediately  upon  the 
death  of  the  testator,  one  third  part  of  the  real  estate  vested 
in  the  widow,  and  the  residue  in  the  children,  the  title  thereto 
not  being  intercepted  by  any  trust  devise,  directly  or  indirectly, 
to  the  executors.  But  in  relation  to  the  widow's  share,  she 
had  a  right,  as  soon  as  an  inventory  was  completed,  to  convert 
the  interest  she  held  in  common  with  the  children  into  an 
estate  in  severalty,  and  thus,  bv  her  own  act,  to  acquire  a  new 
interest,  and  to  do  what  was  equivalent,  as  between  her  and  them, 
to  an  actual  partition  ;  and  this,  ly  virtue  of  the  will,  she  had 
the  uncontrolled  power  and  right  to  do,  without  the  aid  or 
concurrence  of  the  executors ;  for  as  no  interest  or  property 
of  any  description  was  vested  in  them,  they  could  communicate 
none  to  the  widow.  Her  rights  were  derived  from  the  provis- 
ions of  the  will  itself,  independent  of  the  executors,  who  could 
neither  modify,  control,  or  abridge  them,  and  who  had  no  other 
agency  in  the  transaction  than  to  cause  an  appraisement  to  be 
made,  and  to  see  that,  the  part  or  parts  of  property  elected  by 
the  widow  did  not  exceed  one  third  part  of  the  value  of  the 
whole  estate. 

The  testator  intended  to  facilitate  the  exercise  of  this  right 
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of  election,  as  iar  as  he  could,  and  never  designed  that  it  should 
be  embarrassed  or  delayed,  much  less  defeated,  by  reason  of 
the  infancy  of  bis  children.  One  great  and  important  object 
of  the  testator  was  (for  reasons  with  which  we  have  nothing 
to  do)  to  secure  to  bis  wife  the  means,  if  she  saw  fit  to  use 
them,  of  separating,  according  to  her  own  will  and  pleasure, 
her  part  of  the  estate  from  that  of  the  children.  It  is  highly 
probable,  however,  that  the  testator  supposed  an  appraisement 
would  be  made  previously  to  the  making  of  the  election. 

The  counsel  on  both  sides  have  supposed  that  the  ^knowledge 
of  the  appraisement  would  have  given  the  widow  an  undue 
advantage.  I  cannot,  I  confess,  perceive  any  important  ad- 
vantage this  would  have  given  her  ;  but  however  that  may  be, 
of  this  I  am  well  satisfied,  that  it  was  never  the  intention  of 
the  testator  that  it  should  be  concealed  from  her.  How  was 
she  to  limit  her  election  to  one  third  of  the  whole  appraued 
value  of  the  estate,  if  she  had  not  the  means  of  knowmg  the 
whole  amount  of  that  value  ?  She  would  by  that  measure  be 
obliged  to  grope,  as  it  were,  in  the  dark,  without  knowing,  had 
her  views  been  ever  so  pure  and  upright,  whether  the  property 
elected  would  exceed  or  fiiil  short  of  the  amount  to  which  she 
was  entitled.  If  she  exceeded  that  amount,  how  was  it  to  be 
reduced  ?  If  she  fell  short,  how  was  she  to  make  it  up  ?  In 
the  latter  case,  there  might  probably  be  no  diflSculty^;  but  in 
the  former,  delays,  embarrassments  and  disputes  might  arise, 
which,  before  they  were  terminated,  might  defeat  the  election 
altogether.  The  will  clearly  supposes  the  election  was  to  be 
one  single  act.  It  will  be  seen,  upon  a  moment's  reflection, 
that  if  the  appraisement  had  been  submitted  to  the  widow,  the 
election  would  have  been  (as  it  was  the  wish  and  desire  of  her 
husband  it  should  be)  a  plain,  simple  and  easy  operation.  She 
would  then  have  known  to  what  extent  she  might  go,  and 
shape  her  election  in  such  a  way  as  to  preclude  all  delay,  and, 
what  was  of  infinitely  more  consequence,  all  dispute.  Whether 
I  am  right  in  this  or  not,  does  not  essentially  interfere  with  the 
conclusion  I  am  about  to  draw,  from  what  I  have  before  said. 

I  have  already  remarked  that  the  right  to  make  the  election 
accrued  at  any  time  when  the  widow  chose  to  exercise  it,  afler 
the  death  of  her  husband.  I  have  also  endeavored  to  show 
that  the  election  having  been  made,  the  effect  of  it  would  be  to 
convert  the  estate  of  the  widow  in  common  with  the  children, 
into  an  estate  in  severalty,  and  that  independently  of  fe  exe- 
cutors, who,  as  they  never  derived  any  interest  from  the  will, 
could  impart  *none  to  the  widow,  A  necessary  consequence 
from  these  positions,  if  they  are  sufficiently  established,  is,  that 
a  conveyance  from  the  executors  was  not  necessary  to  the  com- 
pletion of  the  widow's  title.  I  consider  the  conveyance  from 
the  executors  in  the  light  merely  of  a  further  assurance,  and  as 
affording  the  evidence  that  the  election  had  been  duly  and  fairly 
made,  and  not  as  oonfbrring  upon  the  widow  any  new  or 
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additional  right.     But  admitting,  that  to  vest  in  her  the  legal  IN  error, 
estate,  a  conveyance  from  the  executors  was  requisite,  nothing     ALBANY 
is  clearer  than  that  she  had  a  certain  and  indisputable  equitable    March,  laotf 
interest,  which  chancery  would  at  all  times  have  recognized  and  ""5*"'^^"'^"**^ 
enforced,  upon  her  application,  by  directing  a  conveyance  to  be      *^^wc""** 
executed.     It  will  be  seen  in  the  sequel,  that  whetlier  the  estate   ^      ^*       . 
derived  from  the  election  was  a  legal  or  an  equitable  one,  the     **  oUicm."" 
consequences  will  be  the  same.     It  is  necessary  now  to  exam- 
ine, whether  the  appellants  have  exercised  this  right  of  election    . 
in  such  manner  as  to  acquire  a  vested  interest  in  pursuance 
of  it. 

By  reason  of  the  refusal  of  the  executors  to  prove  the  will, 
and  to  take  upon  themselves  the  execution  of  any  of  the  pow- 
ers thereby  vested  in  them,  there  was  no  person  who  could 
cause  a  valid  appraisement  of  the  estate  to  be  made,  or  to 
execute  any  writing  by  which  the  widow  could  preserve  the 
evidence  of  her  election,  and  acquire  a  proper  assurance  of 
her  title,  in  virtue  of  her  election,  if  that  were  required.  It 
became  necessary  for  these  purposes,  and  for  these  purposes 
onfy,  to  resort  to  the  Court  of  Chancery.  In  pursuance  of  an 
arrangement  made  between  the  widow  and  some  of  the  adults, 
and  by  the  advice  of  able  and  learned  counsel,  an  amicable 
suit  was  agreed  to  be  instituted,  wherein  the  appellants  were 
to  be  the  complainants,  and  the  children  of  the  testator  were 
to  be  the  defendants.  This  proceeding  was  for  the  benefit  of 
the  parties,  who  all  had  an  equal  interest  therein. 

The  bill  was  filed  accordingly,  and  the  defendants  answered 
it.  The  bill  states  all  the  material  facts  relating  to  the  prem- 
ises, which  are  admitted  by  the  defendants.  ♦The  regularity  [  •  603  i 
of  these  proceedings  is  for  the  present  not  noticed.  That 
forms  another  point  in  the  cause,  which  I  shall  consider  here- 
after.    For  the  present  I  will  consider  them  as  regular. 

The  appraisement  contemplated  by  the  will  was  completed, 
(but  by  order  ef  the  court  was  not  made  known  to  any  of  the 
parties,)  and  was  filed  on  or  about  the  20th  Mai/,  1803.  The 
election  by  the  appellants  was  filed  on  the  17th  Mm/y  in  the 
game  year,  designating  the  parts  of  the  estate  chosen  by  her. 

In  consequence  of  the  refusal  of  the  executors  to  act,  the 
execution  of  the  powers  and  trusts  contained  in  the  will  de- 
yolved  upon  the  Court  of  Chancery,  (for  a  trust  is  never  defeated 
for  the  want  of  a  trustee,)  and  that  court  was,  to  all  intents 
and  purposes,  substituted  in  the  room  of  the  executors. 

The  appraisement,  therefore,  having  been  made  by  compe- 
tent authority,  and  the  election  having  been  filed,  the  title  be- 
came vested  in  the  widow,  and,  in  my  opinion,  absolutely  ;  but 
at  all  events,  in  such  a  manner  as  to  entitle  her  to  a  convey- 
ance, or  such  other  writing,  as  would  be  competent  to  render 
her  title  complete.  It  has  been  insisted  upon,  and  not  without 
effect,  that  inasmuch  as  it  was  unknown  whether  the  property 
designated  in  the  election,  did  or  did  not  exceed  one  third  of 
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the  value  of  the  estate,  that  the  election  was  not  perfect  until 
th^  Court  of  Chancery  should  previously  examine  into  that 
fact,  and  that,  until  the  election  should  receive  the  sanction  of  the 
court,  it  was  not  complete. 

Upon  the  fullest  reflection,  I  am  satisfied,  that  the  validity  of 
the  election  cannot  depend  upon  that  circumstance.  1  have 
before  observed,  that  the  difficulty  arising  from  the  contingency 
that  the  property  elected  might  exceed  one  third  of  tlie  ap- 
praised value  of  the  estate,  is  created  by  the  order  of  the  court 
directing  the  concealment  of  the  appraisement  from  the  appel* 
lant ;  a  measure  never  contemplated  by  the  testator,  but  which« 
if  contemplated,  *could  never  aflect  the  validity  of  the  election. 
If  the  title  was  never  to  vest  until  the  chancellor  confirmed  and 
sanctioned  it,  the  consequence  would  be,  that  the  widow  might 
be  driven  to  make  several  elections,  and  thus,  contrary  to  the 
fair  interpretation  of  the  will,  delays  would  be  incurred,  which 
might  defeat  the  election,  and  disputes  and  litigation  would  be 
engendered,  which  the  testator  studiously  endeavored  to  avoid. 
The  election  could,  therefore,  never  be  avoided  on  this  ground. 
What  effect  a  gross  and  palpable  mistake  in  the  valuation  oi 
the  property  would  have  had,  will  be  examined,  when  I  con- 
sider another  point  in  the  cause. 

Before  dismissing  this  point,  I  will  briefly  state  a  few  other 
considerations  which  occur  to  me  on  the  subject  of  the  election. 

The  part  or  parts  of  the  property  elected  by  the  widow,  the 
will  provides,  shall  not,  upon  a  fair  and  equitable  valuation 
thereof,  exceed  one  third  part  of  the  estate.  Hence  it  has  been 
inferred,  that  until  an  appraisement  was  made,  the  right  of 
election  did  not  attach,  but  that,  at  all  events,  no  estate  w.as 
acquired  under  the  election,  until  it  should  be  confirmed  by 
the  trustees.  But  the  very  terms  of  the  will  import  that  the 
election  might  be  made  the  moment  afler  the  appraisement 
was  completed  ;  and  if  so,  the  exercise  of  the  right  necessarily 
vested  the  estate,  and  this  is  of  the  nature  and  essence  of  the 
right,  in  all  cases  where  an  estate  is  tbbe  acquired  by  election. 
The  appraisement  which  was  requisite  to  be  made,  in  order 
to  determine  whether  the  part  elected  did  or  did  not  exceed 
the  value  of  one  third  of  the  estate,  is  a  matter  of  subsequent 
arrangement  and  inquiry,  but  can  never  opernte  to  defeat  or 
divest  the  estate  which  had  been  already  actually  acquired,  on 
making  the  election,  unless  on  the  ground  of  fraud..  The  right 
of  the  widow  to  the  property  elected  (or,  in  other  words,  her 
estate  in  severalty  therein)  began  by  the  election.  She  was 
bound  by  that  election  ;  and  if  she  was  bound,  nothing  is 
clearer  *than  that  the  children  were  bound  also.  The  election 
fixed  and  ascertained  her  separate  interest,  and  cannot  be  set 
afloat  by  any  question  about  the  appraisement,  which  might 
subsequently  arise.  For  these  reasons  my  opinion  is,  that  upon 
principles  of  sound  construction,  and  accordinji:  to  established 
rules  of  law,  the  widow  acquired  a  vested  lecal  estate,  but.  at 
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all  events  an  equitable  estate  in  severalty,  by  virtue  of  her  IN  error. 
election,  and  as  a  necessary  result,  the  estate  thus  acquired 
became  vested  the  moment  the  election  was  filed. 

I  have  taken  some  pains  on  this  part  of  the  subject,  on  ac- 
count of  its  very  great  importance  in  forming  a  correct  opinion 
on  the  remaining  questions  in  the  cause. 

I  will  now,  as  briefly  as  the  nature  of  the  case  will  permit, 
proceed  to  consider  whether  the  decree  of  the  21st  of  May, 
1804,  can  be  set  aside  on  the  ground  of  fraud,  mistake,  or 
irregularity  in  the  proceedings  on  which  it  is  founded. 

And  first,  as  to  fraud.  On  this  part  of  the  subject,  I  will 
aetain  the  court  but  a  few  iftoments. 

Fraud  is  never  to  be  presumed.  It  is  always  to  be  made  out, 
either  by  positive  proof,  or  by  the  disclosure  of  such  facts  and 
circumstances  as  are  irreconcilable  with  good  faith  and  the 
principles  of  morality.  Many  things  may  be  illiberal,  reprehen- 
sible, and,  perhaps,  even  dishonorable,  which  will  not  in  legal 
signification  be  deemed  fraudulent,  so  as  to  avoid  a  contract. 
The  evidence  to  make  out  the  charge  of  fraud  against  the  ap- 
pellants, principally  relied  upon,  is,  that  large  sums  of  money 
in  the  hands  of  the  appellants,  due,  as  is  contended,  to  the  re- 
spondents, was  improperly  and  oppressively  withheld,  whereby 
they  were  forced  to  assent  to  the  order  in  question  by  an  un- 
due and  illegal  advantage  which  the  appellants  took  of  their 
necessities. 

Undoubtedly,  if  this  charge  was  supported,  their  consent  to 
the  order  would  not  be  obligatory  upon  them.  But  after  all 
that  has  been  so  ably  urged  upon  this  subject,  *I  look  in  vain 
for  such  evidence  in  support  of  the  charge,  as  a  court  of  justice 
is  bound  to  demand.  I  can  see  a  want  of  courtesy  and  of  a  spirit 
of  accommodation  ;  I  can  perceive  a  good  deal  of  that  acrimo- 
ny and  hostility  which  controversies  of  this  kind  seldom  fail  to 
produce ;  but  I  cannot  perceive  the  formation  of  a  deliberate 
plan  to  drive  the  respondents  into  an  agreement,  which  nothing 
but  their  necessities,  occasioned  by  the  improper  conduct  of 
the  appellants,  could  have  induced  them  to  accede  to.  They 
were  entitled  to  large  and  liberal  fortunes  under  the  will  in 
question,  and,  in  addition  to  which,  they  inherited  a  very  large 
estate,  uhich  did  not  pass  under  the  codicil,  on  account  of  a 
defect  in  the  execution  of  it.  It  is  impossible  for  me  to  believe 
that,  under  $>uch  circumstances,  the  necessities  of  the  respond- 
ents induced  them  to  submit  to  the  terms  of  this  order,  or  any 
other  terms  which  were  not  reciprocal  and  proper. 

Has  there  been  such  a  mistake  in  the  valuation  of  the  Rose^ 
Hill  estate,  as  that  the  respondents  can  be  relieved  on  that 
ground  ? 

I  have,  in  the  former  part  of  my  opinion,  endeavored  to  show, 
that  the  election  vested  the  estate  elected  in  the  appellants,  and 
that,  as  they  were  obliged  to  abide  by  that  election,  the  re- 
sDondeuts  were  equally  bound  to  acquiesce  in  it.     The  election 
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was  made,  and,  consequentlj,  the  estate  vested,  on  the  ITth  of 
May,  1303. 

The  value  of  Rose-Hilly  at  that  period,  and  at  no  other,  is, 
then,  the  proper  subject  of  imjuiry.  The  will  clearly  poinis  to 
that  event,  as  the  time  in  reference  to  which  the  valuation  of 
the  estate  was  to  be  made.  Indeed,  this  is  a  point  which 
ought  to  have  been  conceded,  because  it  is  too  plain  to  be  cod 
,  troverted. 

What,  then,  was  the  Yslue  of  Rose-Hill  on  the  ITth  of  May, 
1803? 

-^  If  the  req^ndents  are  to  be  relieved  on  tlie  ground  of  a  mis* 
take  in  the  valuation,  at  the  time  \  have  just  mentioned,  *it  is 
not  because  of  a  trifling,  inconsiderable  inequality,  for  then  a 
man  would  never  know  when  he  was  or  wa3  not  bound  by  his 
contract. 

In  the  language  of  a  wise  and  upright  judge,  who  understood 
this  doctrine,  (Lord  ThurloWy)  "  there  muM  be  an  inequality 
so  strong,  gross  and  manifest,  that  it  must  be  impossible  to 
state  it  to  a  roan  of  common  sense,  without  producing  an  ex- 
clamation at  the  inequality  of  it."  And  he  adds,  '<  The  prin- 
ciple then  is  loose  enough — looser  than  I  wish  to  be  established 
in  a  court  of  justice." 

I  do  not  mean  to  go  very  fully  into  the  evidence  as  to  tiie 
▼alue  of  Rose-Hill,  at  the  time,  wlien,  according  to  ray  opin- 
ion, it  ought  only  to  be  inquired  into,  to  wit,  on  the  17tfa  of 
May,  1803. 

Three  sworn  appraisers,  men  of  i  integrity  and  competency, 
have  respectively  testified,  (for  in  that  light  the  court  are  to 
consider  their  appraisement,)  that  in  the  month  of  February, 
1803,  they  considered  Rose^Hill,  subject  to  the  life-estate  of 
General  Gaies  and  his  wife,  to  be  worth  50,000  dollars.  There 
is  no  evidence,  neither  do  I  know  that  it  is  pretended,  that  be- 
tween the  months  of  February  and  May,  there  was  any  change 
in  the  value.  This  testimony  must  then  be  taken  as  establish^ 
ing  the  value,  until  it  is  completely  done  away  by  other  coun- 
ter testimony ;  not  by  testimony  which  leaves  the  matter  in 
doubt,  but  by  such  as  to  establish  unequivocally  that  the  ap- 
praisement of  Messrs.  Isaac  Low,  Abijah  Hammond  and  John 
Lawrence  is  grossly  and  manifestly  inadequate. 

The  testimony  relied  upon  is,  1.  That  arising  from  the  affi- 
davits of  some  of  the  respondents;  2.  From  the  sal^  made  of 
otiier  property  in  the  vicinity  of  Rose-Hill,  cotemporary  with 
the  apprai.^ement ;  and,  3.  From  sales  made  posterior  thereto. 

♦The  affidavits  of  parties  in  judicial  proceedings  are  to  be  re- 
ceived with  great  caution.  I  doubt  very  much  whether,  in  this 
case,  they  ought  to  be  received  at  all.  But,  taking  them  into 
consideration,  what  do  they  prove?  As  far  as  lean  under- 
stand them,  they  furnish  no  other  evidence  than  that  the  re- 
spondents have  a  sincere  and  perfect  belief  that  there  has  been 
an  undervaluation  of  this  property,  a  belief  founded,  in  agretl 
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degiee,  however,  upon  sales  made  some  considerable  time  after  in  EHJtOK 
the  election  had  been  filed.  albany"" 

The  evidence  arising  from  the  sales  made  about  the  time  of   March,  I806. 
the  appraisement,  and  the  offer  made  by  Titus  to  Kip^  in  1802, 
is  equally  uncertain  and  inconclusive. 

The  evidence  derived  from  the  sales,  afterwards,  and  near 
the  time  of  the  order  of  the  21st  May^  1804,  a  year  after  the 
election,  is  inadmissible,  except  in  the  point  of  view  in  which  I 
shall  presently  consider  it. 

It  is  a  rule  as  well  settled  as  any  that  can  be  stated,  that 
when  a  contract  is  made  for  the  sale  of  real  or  personal  prop- 
erty, without  fraud,  and  which  is  obligatory  on  both  parties  at  ^ 
the  time,  that  no  change  in  the  subsequent  value  of  it,  can  be 
alleged  by  either  party,  for  the  purpose  of  rescinding  it.  If  it 
depreciates,  nay,  if  it  be  absolutely  destroyed  by  conflagration, 
earthquake,  or  in  any  other  way,  the  purchaser  must  pay  the 
stipulated  price.  If  its  value  is  increased  by  the  discovery  of 
mines,  the  founding  of  a  village  or  city,  or  by  any  other  means, 
which  occasion  an  appreciation  in  the  value,  no  matter  to  what 
extent,  the  vendor  is  bound,  on  receiving  the  consideration- 
money,  to  execute  a  conveyance.  This  is  a  maxim  in  our  law, 
known  to  every  man,  and  it  would  be  trifling  with  the  time  of 
the  court  to  cite  cases  in  su|>port  of  its  existence  or  reasonable- 
ness. The  sales  made  subsequent  to  the  election,  about  the 
time  of  the  order  of  the  2lst  May,  1804,  and  afterwards,  un- 
doubtedly prove  that  at  that  period  there  had  been  a  most  rapid 
and  unexampled  rise  in  the  valueof  property  generally,  in  *the 
neighborhood  of  the  city  of  New-York,  Whether,  however, 
the  astonishing  prices  for  which  property  has  been  selling  there 
furnishes  us  conclusive  evidence  of  the  intrinsic  value  of  the 
property,  time  only  can  unfold. 

The  difference  between  the  appraised  value  of  Rose-Hill, 
and  the  probable  increased  value  of  it,  in  the  spring  of  1804, 
may,  perhaps,  in  a  great  degree,  be  accounted  for,  from  natural 
as  well  as  adventitious  causes.  The  yellow  fever  raged  with 
great  violence  in  the  autumn  of  1803.  The  prosperity  of  our 
country" producing  a  most  rapid  increase  of  population,  wealth 
and  commerce,  are  circumstances  which  of  themselves  would 
explain  the  reason  of  the  difference.  At  any  rate,  the  sales  I 
have  last  mentioned  can  never  afford  that  kind  of  evidence 
which  can  countervail  the  testimony  of  the  three  appraisers. 

But  there  are  other  considerations  of  great  weight  on  this 
part  of  the  subject.  During  the  whole  of  the  period  which 
intervened  between  the  filing  of  the  appraisement  and  the  making 
of  the  order  of  the  2 1st  May,  1804,  the  respondents  had  an  oppor- 
tunity of  excepting  to  the  appraisement.  They,  however,  did 
«ot  except  to  it.  In  this  interval  of  time,  also,  according  to 
the  evidence  of  Mr.  Benson,  negotiations  were  carried  on  be- 
tween the  counsel  of  the  parties,  and  with  the  privity  of  the 
tespondents,  which  finally  terminated  in  the  agreement  con- 
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tained  in  the  order  last-mentioned,  in  all  which  he  says,  "  he 
never  heard  a  complaint,  suggestion  or  intimation,  that  any 
parcels  or  articles  of  the  estate  had  been  appraised  too  high  or 
too  lovr."  Mr.  Harison  testifies  to  the  same  eflfect.  After 
the  appraisement,  and  for  a  long  time  thereafter,  the  respond 
ents  acted  upon  the  order  of  the  21st  May^  1804.  They 
received  property  under  it  to  a  very  large  amount.  They  pro* 
ceeded  to  take  measures  for  making  partition  of  that  part  of 
the  real  estate  which  fell  to  their  share  in  consequence  of  the 
election  and  order.  I  cannot  but  consider,  after  all  this,  that 
they  are  bound  (I  mean  the  adult  respondents  at  least)  by  the 
appraisement. 

*I  come  now  to  that  part  of  the  case  which  is  the  most  dif- 
ficult, and  which  presents  the  only  questions  about  which  I 
think  there  is  much  ground  for  a  dificrence  of  opinion.  I 
mean  the  regularity  of  the  proceedings  in  the  Court  of  Chan- 
cery, which  terminated  in  the  decree  or  order  of  the  2lst  May^ 
1804.  And  here,  in  common  with  this  court  and  the  parties, 
I  have  reason  to  lament  the  unavoidable  absence  of  three  of 
my  learned  brethren,  by  which  we  are  deprived  of  the  benefit 
of  that  aid  which  their  experience  and  wisdom  is  so  eminently 
calculated  to  afford. 

I  shall,  in  delivering  my  opinion  on  this  part  of  the  case, 
notice  but  a  few  of  the  many  exceptions  which  have  been  insist- 
ed upon.  Those  not  mentioned  are  to  be  considered  either  as 
having  been  sufficiently  answered,  or  waived. 

At  the  time  of  filing  the  original  bill  and  answer,  which  was 
the  18th  Mayy  1801,  the  respondents  Bertram  Peter  Cruger, 
Henry  JV.  Cruger,  Nicholas  Crvger  and  Betsey  Towers  were 
of  age.  The  respondents  Catharine  Crvgery  Polly  Cruger 
and  Sarah  Cruger  were  infants.  Catharine  became  of  ag^ 
the  7th  May,  1802, and  married  the  respondent  fVil-iam  Bard, 
in  October  thereafter.  Mary  was  of  age  on  the  24  th  Scptem^ 
ber,  1803,  and  was  married  to  the  respondent  Henry  Cruger 
jun.  in  August,  1802.  Sarah  Critger,  married  to  William 
Hcyward,  is  yet  an  infant.  All  the  adults,  except  Mrs. 
Towers,  it  is  agreed,  were  regularly  before  the  court.  For  the 
purpose  of  expressing  my  opinion,  it  is  material  only  to  con- 
sider whether  tne  cnildren  of  Mrs.  T^owcrs  were  improperly 
made  parties  to  the  suit,  and  whether  Mr.  and  Mrs.  Bard^  and 
Mr.  Henry  Cruger,  jun.  and  Mary  his  wife,  were  so  fiir  parties 
on  the  21st  May,  1804,  as  to  be  bound  by  the  order  entered 
on  that  day. 

First,  as  to  William  Bard  and  his  wife,  and  Henry  Cruger, 
jun.  and  his  wife. 

M^illiam  Bard  and  Henry  Cruger,  jun.  became  interested 
*in  the  cause,  in  consequence  of  their  respective  marriages  with 
two  of  tlie  daughters  of  the  testator. 

In  no  case  where  a  feme  sole  is  a  party  defendant,  and  mar- 
ries pending  the  suit,  does  the  suit  sibate  at  law.  It  proceeds 
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if  she  remained  a/eme  sole.     In  equity  it  is  necessary  that  lY  error 
the  husband.be  made  a  party;  sometimes  he  is  made  so  by    albany, 
the  mere  order  of  the  court,  on  suggesting  the  marriage ;  he    March,  m». 
may  be  made  a  party  also  by  inserting  his  name  in  the  pro- 
ceedings ;  and  there  can  be  no  doubt,  if  his  name  is  thus  in- 
serted, with  his  consent,  and  he  afterwards  acts  in  the  pro- 
gress of  the  cause,  in  consequence  thereof,  in  the  character 
of  a  jiarty,  that  he  is  bound  by  the  decree  and  orders  that 
shall  be  made.     If  a  party,  after  an  irregularity  has   taken 
place,  consents  to  a  proceeding,  which,  by  insisting  on  the 
irregularity,  he  might  have   prevented,  he   waives  all  excep* 
tions  to  the  irregularity.     This  is  a  doctrine  long  established 
and  well  known.     Consensus  tollit  errorem  is  a  maxim  of  the 
common  law,  and  the  dictate  of  common  sense. 

On  the  23d  February^  1303,  after  the  marriage  of  Mr.  Bard 
(but  when  his  wife  was  still  an  infant)  and  Henry  Cruger, 
jun.,  whose  wife  was  then  of  age,  they  for  the  first  time  appear 
m  the  proceedings.  They  then  united  in  a  petition  to  the 
chancellor  for  certain  purposes,  which  it  is  not  necessary  here 
to  mention,  but  which  related  to  this  cause.  This  was  then 
their  own  act,  and  can  be  considered  as  done  by  them  in  the 
character  of  parties  only.  The  Court  of  Chancery  proceeded 
to  make  an  order  upon  this  petition,  thereby  considering  them 
as  parties,  and  they,  not  objecting  to  such  order,  waived  all 
exception,  afterwards,  as  to  the  form  in  which  they  were  made 
parties. 

On  the  21  St  May^  1 804,  when  all  the  respondents,  except  Mrs. 
IleyivarJj  and  the  children  of  Mrs.  Towers^  were  of  age,  the 
order  was  made  for  confirming  the  appraisement  and  election, 
and  discharging  the  reference  to  the  master,  and  for  other  pur- 
poses. This  order  was  *made  by  consent,  which  the  adults 
at  all  events  were  competent  to  give.  In  the  title  of  the  cause 
on  this  occasion,  the  names  of  William  Bard  and  wife,  and  of 
Henry  Cruger^  jp.n.  and  wife,  appear  as  parties.  .From  this,  I 
think  the  conclusion  necessarily  results,  that  if  any  irregularity 
existed  in  the  proceedings  previously  to  the  21st  Afay,  1804, 
that  the  adults,  voluntarily  consenting  to  this  order,  waived 
them,  and  that  the  order  was  obligatory  as  to  them,  to  the 
same  extent  and  in  the  same  manner,  as  if  no  irregularities 
had  ever  existed.  I  consider,  then,  that  the  only  remaining 
question  on  tliis  part  of  the  subject  is,  whether  the  infant 
children  of  Mrs.  Towers  were  ever  regularly  made  parties. 

Much  has  been  said  with  respect  to  Mrs.  Towers  never  hav- 
ing been  regularly  and  legally  a  party.  I  pass  over  what  has 
been  urged  on  that  subject,  as  not  material,  in  my  apprehen- 
sion of  the  question  relating  to  her  infant  children. 

After  the  appellant  Ann  Crvger  intermarried  with  William 
Rogers,  the  suit  abated.  It  could  be  continued  only  by  filing 
a  bill  of  revivor,  and  this  was  the  course  pursued.  At  this 
time,  Mr.  Maitland  and  his  wife  were  both  dead,  and  of  course 
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were  no  boger  parties.  The  infant  ehtldren  of  Mrs.  To\9en^ 
residing  without  the  Ufdied  States^  succeeded  to  the  inter- 
ests of  their  mother,  at  least  as  to  the  reality,  and,  to  be  bound 
by  the  order  of  the  Slat  May,  1804,  must  have  been  parties 
to  it.  To  make  them  so,  the  oompiainants  proceeded  under 
the  provisions  of  our  statute.  And  the  question  is,  whether 
they  were,  in  virtue  of  this  proceeding,  regularly  brought  into 
court? 

I  have  just  stated,  that  after  the  marriage  between  the  com« 
plainants,  the  whole  suit  abaled,  and  a  bill  of  revivor  became 
requisite  to  continue  it.  To  this  bill  it  was  necessary  the  re- 
spondents should  answer,  which  (except  the  children  of  Mrs. 
Towers)  they  did.  This  was,  in  one  sense,  an  original  pro* 
cceding.  The  complainants  *have  proceeded  against  (he 
children  of  Mrs.  Towtn^  as  if  the  original  suit  had  not  abated 
by  the  marriage  between  the  appellants.  But  the  answer  of 
Mrs.  Towers^  admitting  it  to  be  good,  was  in  a  suit  where  Mrs. 
Rogersy  then  ^feme  soUy  was  the  complainant.  That  answer 
can  never  ^'  be  deemed  and  taken  as  and  for  the  answer"  of 
ber  infant  children,  pursuant  to  our  statute,  in  the  revived  suit, 
whenein  both  the  appellants  were  complainants.  This  case 
is,  therefore,  not  within  the  statute,  and  the  children  of  Mrs. 
Towtrt  ooosequently  were  not  parties.  But  admitting  the 
case  to  come  within  the  statute,  there  is  another  objection  to 
this  proceeding.  I  cannot  admit  that  our  statute  extends  to  the 
case  of  infants ;  nor  do  I  believe  that  in  any  case,  the  answer  of 
a  deceased  defendant  can  be  made  the  answer  of  the  represent* 
atives,  provided  such  representatives  are  infants.  The  statute 
provides,  that  the  rule  or  order  to  revive  a  suit  against  the 
representatives  of  a  deceased  defendant  ''  shall  be  served  on 
the  adverse  clerk ;"  and  unless  *<  tivey  shall,  within  eighty  days 
after  such  service  as  aforesaid,  appear  and  put  in  their  answer, 
or  sonify  their  disclaimer  of  the  suit,  and  the  matters  in  con- 
troversy therein,  the  plaintiff  or  plaintiffs  may  cause  their  ap- 
pearance to  be  entered,  and  in  such  case  the  answer  of  the 
deceased  person  shall  be  deemed  and  taken  as  and  for  the 
answer  of  such  representative,  or  other  persons  interested  by 
the  death  of  such  person."  Now  the  answer  of  the  deceased 
is  to  be  taken  as  the  answer  of  the  representative,  provided  cer- 
tain things  are  not  done.  This  can  relate  only  to  adults  who 
are  competent  to  perform  those  things.  It  is  a  fundamental 
rule  of  the  Court  of  Cliancery,  that  infants  are  not  to  be  preju- 
diced by  any  laches  which  is  not  waived,  after  they  become 
of  age ;  aod  it  is,  tlierefore,  that  infants  cannot  be  bound 
under  a  proceeding  upon  this  part  of  the  statute,  which  does 
not,  in  its  terms,  extend  to  them.  The  *children  of  Mrs.  Towen 
were,  therefore,  never  parties  to  this  suit  in  any  shape  whatso- 
ever; and,  consequently,  are  not  bound  by  the  oider  of  the 
21st  of  May,  1804.  To  what  time  the  proceedings  as  to  them 
ou|^t  to  be  set  aside,  might,  if  it  were  materal  to  the  apiw' 
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lants,  present  another  question  ;  bat  as  there  can  be  no  use  in  m  error. 

modifying  the  order  appealed  {rom  in  this  respect,  it  is  unne-     albany 

cessary  for  me  to  consider  it.     The  appraisement  was  made    March,  isoi. 

after  their  mother's  (Mrs.  Maitland's)  death,  and  after  that 

fact  was  known  to  the  appellants.     Not  being  parties  to  the  suit, 

they  are  not  bound  by  the  appraisement,  and  the  appellants, 

as  to  them,  must  hereafter  proceed  as  they  shall  be  advised. 

But  in  order  to  support  the  proceedings  against  the  infiints,  it 

has  been  urged  that  the  petition  presented  by  the  guardians,  on 

the  second  argument  of  the  application  for  a  rehearing,  ought 

to, have  been  acted  upon  by  the  chancellor.     In  this  petition 

they  ofler  to  waive  all  the  irregularities.     The  answer  given  to 

this  by  the  chancellor  appears  to  me  to  be  satisfactory.     The 

oflTcr  was  coupled  with  certain  reservations,  which  rendered  it 

difficult,  if  not  impracticable,  to  be  carried  into,  efieot.     But 

there  is  another,  and,  to  ray  mind,  a  satis&ctory  answer.     The 

chancellor,  as  the  paramount  guardian  of  all  infants^  is  not 

bound  to  maker  any  order,  in  the  case  of  infants,  which  is  not 

ibr  their  benefit.     I  am  not  prepared  to  say,  that  any  order, 

which  could  be  made  upon  this  petition,  would  be  for  their 

benefit,  under  all  the  circumstances  of  the  case ;  I  therefore 

lay  this  petition  out  of  the  question. 

But,  although  the  proceedings  as  to  the  infants  are  irregular, 
it  by  no  means  follows  that  they  are  not  obligatory  upon  the 
other  respondents,  who,  in  the  making  the  order  of  the  21st 
of  May,  1804,  were  of  age,  and  regularly,  as  I  have  endeavored 
to  show,  before  the  court.  And  this  brings  me  to  the  last  ma* 
terial  inquiry  involved  in  this  cause. 

*Wbat  effect  will  the  defect  in  the  proceedings  against  the 
infant  respondents  have  upon  those  against  the  respondents, 
which  are  regular  ?  On  this  part  of  the  subject  I  shall  be  very 
brief;  for  I  take  it  for  grantcKl,  that  very  little  need  be  said  to 
show,  that  in  every  point  of  view,  the  order  of  the  court  below, 
setting  aside  the  proceedings  against  the  adult  respondents, 
cannot  be  supported.  In  most  cases,  aU  the  persons  who  may 
be  affected  by  a  decree  of  the  Court  of  Chancery,  must  neces- 
sarily be  made  parties.  There  are  cases  also  where,  although 
they  majr,  yet  it  is  not  absolutely  necessary  that  they  should, 
all  be  made  parties. 

Whether  the  children  of  Mrs.  Tower$  are  of  the  one  or  the 
other  description,  is  not  material,  for,  in  either  case,  the  result 
will  be  the  same,  and  equally  tend  to  show  most  demonstra- 
tively that  this  part  of  the  order  appeafed  from  ought  to  be 
reversed.  Let  us  suppose  for  a  moment,  the?  (the  children  of 
Mrs.  Totters)  were  necessary  parties  before  the  order  or  decree 
of  the  21st  May,*  1804,  could  be  made,  what  ought  the  chan^ 
celbr  in  this  case  to  have  done  ?  Most  obviously,  he  should 
have  told  the  other  respondents  they  ought  to  have  made  that 
objection  at  the  time  when  that  order  was  about  to  be  entered ; 
and  although  be  might  have  permitted  them  to  urge  this  defect 
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on  the  petition  for  a  rehearing,  they  ought  not,  by  their  own 
omission,  to  be  placed  in  a  better  condition  than  they  were  in  M 
the  time  when  the  order  was  entered.  Suppose  this  objection 
had  been  urged  at  the  time  the  order  of  the  21  st  of  May  was 
about  to  be  entered,  what  would  then  have  been  the  duty  of 
the  chancellor?  Certainly  not  to  set  aside  all  the  previous 
proceedings  against  the  adult  respondents.  He  would  have 
suffered  the  cause  to  stand  over  for  want  of  parties,  and  then 
the  complainants  (the  now  appellants)  might  have  pursued  the 
proper  course  to  bring  them  into  court ;  and  this  is  *thc  in- 
variable practice  of  the  Court  of  Chancery,  even  upon  the  final 
hearing  of  the  cause. 

On  the  other  hand,  if  the  children  of  Mrs.  Maitland  might 
have  been  made  parties,  though  they  were  not  necessary  par- 
ties, it  is  certain  that  the  omission  to  make  them  parties  could, 
in  no  possible  manner,  vitiate  the  proceedings  against  the  adults. 
That  part  of  the  order  appealed  from,  therefore^  ought  to  be 
reversed. 

Much  has  been  said  in  the  course  of  the  argument  to  prove, 
that  in  consequence  of  the  delay  which  took  place  in  muking 
the  assignment  of  the  stock  which  fell  to  the  share  of  the  re- 
spondents, they  have  suffered  a  heavy  loss,  by  reason  of  the 
depreciated  value  of  it ;  and  it  has  been  insisted  that  the  re* 
spondents  are  entitled  to  some  relief  from  this  court  on  that 
ground.  This  is  a  minor  question  in  the  cause,  but  which,  not- 
withstanding, requires  some  consideration..  The  administration 
of  this  estate,  in  relation  to  the  personal  property,  is  yet  before 
the  chancellor.  If,  on  the  closing  of  this  transaction,  on  the 
final  liquidation  of  the  accounts,  this  should  be  considered  a 
valid  claim  on  the  part  of  the  respondents,  (and  on  this  I  give 
no  opinion,)  the  chancellor,  upon  a  proper  application,  is  com- 
petent to  enforce  it.  To  do  the  respondents  justice  in  this 
respect,  it  is  surely  not  necessary  to  set  aside  the  order  of  the 
21st  of  May,  The  non-performance,  on  the  part  of  the  appel- 
lants, of  that  order,  can  never  be  a  ground  for  vacating  it. 

I  have,  I  am  sensible,  consumed  much  of  the  time  of  this 
court  in  giving  my  reasons  for  the  opinion  I  have  formed  in 
this  cause.  But  the  importance  of  the  decision  about  to  be 
pronounced,  and  the  very  great  responsibility  which  attaches 
to  all  who  participate  in  that  decision,  render  it  necessary  for 
me  to  detain  the  court  a  few  moments  longer. 

If  the  order  of  the  2 1st  of  May  is  set  aside,  as  it  respects  the 
children  of  Mrs.  Towers  only,  and  is  permitted  to  stand  as  to  the 
other  respondents,  there  can  ♦be  no  difficulty  in  the  conse- 
quences which  will  flow  from  it.  The  election  as  to  all  the 
respondents  being  established,  the  rights  of  the  parties  can  be 
easily  ascertained,  and  will  admit  of  but  little  room  for  future 
controversy,  if  the  parties  are  disposed  to  peace.  The  question 
as  to  the  value  of  Rose-Hill  will  be  open  to  inquiry,  as  between 
the  appellants  and  the  children  of  Mrs.  Towers,  and  the  intcreit 
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of  all  the  re8}K>ndent3  in  the  property  not  elected  by  the  appel-  in  error, 
lants,  will  remain  in  the  same  state,  as  if  the  whole  of  the  order 
of  the  21st  o(  May  were  established. 

There  are  many  other  important  considerations  which  misht 
be  urged  against  setting  aside  the  order  of  the  21st  of  il£ry, 
^804.  which  I  forbear  to  mention.  Mrs.  Heyward  is  no  party 
to  the  petition  for  a  rehearing,  neither  is  she  a  party  now  before 
this  court.  This  circumstance  has  not  been  without  its  influ- 
ence in  producing  the  opinion  I  have  formed. 

I  am,  therefore,  of  opinion,  that  such  part  of  the  order  ap- 
pealed from,  as  directs  all  the  proceedings  purporting  to  have 
been  had  against  the  children  of  Mrs.  Towers^  to  be  set  aside^ 
be  affirmed,  and  that  the  remaining  part  of  the  said  order  re- 
lating to  the  proceedings  against  the  other  respondents,  be  re- 
versed. 


Kent,  Ch.  J.,  Thompson,  J.,  and  Spencer,  J.,  were  absent. 

Clinton,  Senator.  This  cause  has  derived  importance,  not 
only  from  the  magnitude  of  the  property  which  it  involves,  but 
from  the  long  and  animated  discussions,  the  eloquent  appeals, 
and  the  learned  researches,  which  have  been  exhibited  in  this 
place.  After  an  attentive  hearing  and  mature  deliberation,  we 
are  now  called  upon  to  pronounce  our  decision. 

Nicholas  Crugerj  the  former  husband  of  the  female  appellant, 
and  the  father  and  grandfather  of  the  respondents,  *died  pos- 
sessed of  a  large  estate  in  houses  and  lands,  money  and  stock, 
of  various  descriptions.  He  left  six  children  by  his  first  mar- 
riage, and  one  by  his  second.  Four  of  the  children  had  ar- 
rived to  full  age,  and  three  were  infants,  when  the  proceedings 
upon  which  this  appeal  is  founded  were  commenced.  By  his 
will,  dated  several  years  before  his  death,  he  left  one  third  part 
of  his  estate,  both  real  and  personal,  to  his  wife  and  to  her  heirs 
and  assigns  for  ever ;  and  he  directed  that  his  wife  might,  if 
agreeable  to  her,  take  her  third  out  of  such  part  or  parts  of  his 
estate,  real  and  personal,  or  out  of  either  of  them,  as  she  might 
choose,  so  that,  on  a  fair  and  equitable  valuation  or  appraisement 
of  the  same,  the  said  part  or  parts,  so  chosen  by  her,  should  not 
together  exceed  one  third  of  his  said  real  and  personal  estate. 
The  remaining  two  thirds  were  given  to  his  children,  to  be 
divided  among  them,  share  and  share  alike,  to  be  paid  on  their 
severally  arriving  at  the  age  of  twenty-one,  and  the  income  of 
the  proportion  of  the  minors  was  to  be  applied,  during  infimcy, 
to  their  support  and  education,  and  to  be  paid  to  them,  or  for 
their  use,  either  annually  or  otherwise,  as  occasion  or  their  ne- 
cessities might  require.  The  wife  and  three  friends  of  the  tes-' 
tator  were  appointed  his  executors,  with  full  power  to  sell  and 
convey  his  real  estate ;  and  his  executors  were  directed,  as  soon 
after  his  death  as  his  wife  should  choose,  *'  to  assign  and  convey 
to  her  the  one  third  part  of  his  estate,  real  and  personal,  as 
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before  deT»ed  and  beqiieatbed  to  her,  io  maxiner  aad  form  as 
is  ihereio  mentioned." 

The  friends  of  the  deceased  declined  to  act  as  executors, 
and  the  administration  of  the  estate  fell  to  the  widow,  who 
took  upon  herself  the  trust.  The  persons  thus  appointed  to 
apportion  the  estate  under  the  will,  and  with  full  power  over 
the  subject,  having  refused  to  serve  in  that  capacity,  serioua 
difficulties  arose,  as  to  the  allotment  of  the  widow's  share. 
Three  of  the  heirs  were  infants,  and  one  of  the  adults,  Mrs. 
Towersy  was  in  a  foreign  •country.  An  arrangement  among  the 
devisees  and  legatees  would  not  only  be  inconvenient,  as  it  re* 
spected  the  absent  one,  but  in  relation  to  the  minors,  it  would 
not  be  binding.  Under  these  circunMtances,  the  female  ap- 
pellant called  to  her  assistance  counsel  learned  in  the  law,  who 
advised  her  to  institute  an  amicable  suit  in  chancery,  for  the 
purpose  of  appropriating  to  herself  her  share,  and  of  silencing 
all  future  controversy.  The  suit  was  instituted.  In  its  pro- 
gress through  the  court,  the  parties  became  hostile.  The  pro- 
ceedings became  complicated,  and  were  spun  out  to  a  great 
length,  and  hearing  after  hearing,  order  after  order,  and  decree 
after  decree,  having  taken  place,  we  are  now  to  decide  upon 
an  appeal  from  an  order  of  the  Court  of  Chancery,  which  has 
set  aside  all  the  proceedings  in  the  cause  against  the  inlant 
children  of  EHzabtth  Totters y  one  of  the  heirs,  and  all  the  pro- 
ceedings against  the  other  respondents,  subsequent  to  the 
putting  in  their  answers  to  the  bill  of  revivor. 

The  cardinal  point  of  controversy  is  the  valuation  of  a  part 
of  the  estate  known  by  the  name  of  Rost-Hill,  and  a  lot  in 
its  vicinity.  The  improper  motive,  and  the  incorrect  conduct 
charged  against  the  appellants,  and  the  irregular  proceedings 
alleged  to  have  taken  place,  are  all  exhibited  with  a  view  to 
operate  upon  that  subject ;  and  in  order  to  present  auxiliary 
inducements  to  the  court,  in  case  of  too  low  an  estimate  of 
that  property,  to  allow  the  respondents  to  come  in  and  divide 
it,  according  to  its  real  value,  with  the  appellants.  In  order  to 
decide  properly  on  this  controversy,  it  will  therefore  be  neces- 
sary to  inquire, 

1 .  Whether  the  property  at  Rose-Hill  and  in  its  neighb<»'- 
hood,  was  really  fixed  at  too  low  a  price  ? 

2.  If  it  was,  whether  the  respondents  are  concluded  by  any 
subsequent  acquiescence,  or  any  proceeding  in  the  cause ;  this 
court  taking  into  view  the  infancy  of  some  of  them,  the  coo* 
duct  of  the  appellants  to  others,  •and  any  irregularities  that 
may  have  occurred  in  the  management  of  the  suit 

In  determining  the  value  of  Roie-HiUy  it  is  of  primary 
importance  to  fix  upon  the  period  of  estimating  it ;  and  in 
order  to  do  this  with  propriety,  it  is  necessary  to  retrospect 
to  the  will.  The  trustees,  if  they  had  acted,  would  undoubt* 
edly  have  been  at  liberty,  at  any  time  before  tlie  allotment  to 
the  widow,  to  have  calculated  the  value  of  the  estate.  In 
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deed,  it  weuld  have  been  their  incumbent  duty,  if  a  sudden  in  error 
and  extraordinary  rise  had  taken  place  in  the  value  of  any  albany  ' 
portion  of  the  property,  to  have  revised  and  corrected  their  March,  isos. 
valuation,  at  the  very  moment,  when  they  were  about  execut-  ^r'^"^^'^^^ 
ing  the  conveyance  to  the  widow,  under  the  will.  Suppose,  \vue 
for  mstance,  that  they  had  compiled  a  schedule  of  the  estate,  ^^^  ^-  ^^, 
had  appraised  the  value  of  the  parts,  had  estimated  Rose-Uill  others.  °' 
at  50,000  dollars,  and,  on  the  20th  of  May,  1804,  had  given 
directions  to  counsel  to  have  the  writing  made  out  for  their 
signature,  on  the  next  day,  (the  day  on  which  the  election  and 
appraisement  were  confirmed  by  the  chancellor,)  and  suppose 
that  when,  on  the  eve  of  executing  the  conveyance,  it  was 
satisfactorily  established  to  them,  that  the  land  at  Rose-Hill 
was  greatly  undervalued,  and  that  it  was  worth  100,000  dol- 
lars ;  is  there  a  man  who  hears  me  that  would  hesitate  to  say, 
that  it  was  not  the  duty  of  the  trustees  to  throw  aside  the 
writings,  and  to  make  a  new  appraisement  ?  The  proceedings 
in  chancery  were  instituted  with  a  view  to  remedy  the  evils 
that  resulted  from  the  declension  of  the  trustees.  The  chan- 
cellor stood  in  their  place.  He  was  to  make  an  equitable 
allotment  under  the  will,  and  at  any  time  before  he  made  it, 
or,  in  other  words,  confirmed  the  appraisement  and  election, 
it  was  proper  and  obligatory  on  him  to  correct  the  valuation, 
and  to  see  that  it  was  fair  and  just.  In  deciding  on  the  value 
of  ilos€-fli//,  the  proper  era  to  select  is  the  21st  of  May,  1804. 
The  time  *in  which  the  appraisement  was  made  is  not  the  [  *  621  | 
time  to  govern  us.  The  appraisers  were  not  necessary,  under 
tlie  will.  The  chancellor  himself  ought  to  have  ma3e  the 
valuation.  The  regular  course  of  the  court  would,  indeed, 
have  been  to  have  directed  the  master  to  report  a  schedule 
of  the  estate,  and  the  value  of  the  several  parts,  and  then, 
after  the  election  of  the  widow,  to  have  referred  the  subject  to 
the  master,  and  on  his  report  to  have  examined  the  wliole  case, 
and  to  have  confirmed  or  annulled  the  election,  as  equity  • 
should  prescribe.  The  appointment  of  appraisers  was  a  sub- 
stitute for  the  masterj  who  would  unquestionably  have  called 
in  well  informed  men,  and  have  taken  their  opinion,  under 
oath,  of  the  value  of  the  property.  But  as  the  chancellor 
considered  the  appointment  of  commissioners  as  the  most 
eligible  mode  of  informing  his  conscience,  I  certainly  do  not 
object  to  the  measure ;  but  I  contend  that  when  the  appraise- 
ment was  exhibited  to  the  chancellor,  and  he  was  called  on  to 
decide  on  its  merits,  that  the  21st  of  May,  1804,  the  period  he 
was  so  called  upon,  not  the  7th  of  March,  1803,  the  date  of 
the  appraisement,  was  the  proper  time  at  which  to  calculate 
the  value  of  the  property. 

It  is  not  correct  to  say  that  the  value  must  be  considered  as 
definitively  established,  at  the  time  of  the  election ;  that  pre- 
vious to  it,  the  widow  was  a  tenant  in  common,  with  the  heirs, 
but  that  the  election  severed  the  estate,  and  made  her  a  tenant 
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in  sereraky  of  the  properly  elected.  The  admiasioas  of  tin 
appellants  themselves  contradict  this  position.  In  the  decree 
df  confirmation  of  the  21st  of  May,  1304,  entered  by  the 
consent  of  the  parties,  the  sanction  of  the  court  to  the  valid- 
ity of  the  election  was  deemed  essential.  If,  pievious  to  the 
confirmation,  and  after  the. election,  any  public  calamity  had 
occurred  which  would  have  diminished  greatly  the  value  of  the 

Eroperty  selected,  it  would  have  been  competent  for  the  appel- 
mts  to  come  in  and  protest  against  the  confirmation.  •For 
instance ;  if  an  earthquake  had  swallowed  up  the  place,  or  if 
an  inundation  of  the  ocean  had  swept  it  away,  it  would  be 
hard  and  unjust  to  tie  down  the  appellants  to  their  selection. 
In  like  manner,  any  extraordinary  rise  in  the  value  of  the  lands 
ought  not  to  be  confined  to  them ;  but  the  loss  should  &11  on 
the  estate  generally,  and  the  advantage  be  dispensed  in  the 
same  way.  Before  confirmation  the  party  is  not  bound.  This 
principle  is  recognized  in  the  case  Ex  parte  itftner,  (11  Vet. 
559.)  A  person  purchased  an  estate  before  a  master,  and 
presented  a  petition  to  have  the  report  of  the  master  confirm- 
ed ;  but  before  any  order  was  made,  a  barn  and  stable,  part  of 
the  premises,  were  destroyed  by  fire.  The  lord  chancellor 
decided,  that  the  loss  should  not  fall  on  the  vendee,  but  that 
it  should  be  deducted  from  the  purchase-money,  upon  the 
ground  that  no  right  or  interest  passed  in  the  property,  until 
confirmation.  The  election,  in  this  case,  was  in  the  nature  of 
a  purchase  or  investment  of  a  certain  interest,  springing  out 
of  the  will  in  certain  lands,  and  the  appellants  could  obtain  no 
permanent  interest,  until  the  court  gave  to  their  selection  ttie 
stamp  of  its  authority.  A  question,  however,  of  very  consid- 
erable importance  presents  itself,  in  relation  to  the  nature  of 
the  confirmation  of  the  21st  of  May,  1804.  The  decree 
states,  that  the  writing  purporting  to  be  the  election  by  the 
appellants,  of  the  several  parcels,  or  articles,  as  the  one  third 
part  of  the  estate  devised  to  the  female  appellants  by  the 
testator,  shall  be  deemed  to  be  confirmed  ;  but  to  remain  in 
the  hands  of  the  master,  subject  to  the  further  order  of  the 
court.  And  the  whole  complexion  of  the  decree  evidently 
shows  that  something  ulterior  was  to  be  done,  that  the  final 
settlement  was  postponed,  and  that  the  court  reserved  to 
itself  the  right  of  modifying,  of  changing,  or  of  setting  aside 
the  arrangement,  as  long  as  matters  in  controversy,  or  for 
adjustment,  remained  before  it. 

The  Rose-Hill  farm  contains  ninety-two  acres,  and  has  •a 
spacious  house  and  suitable  out-houses.  It  is  less  than  one 
mile  from  the  paved  streets  of  the  city  of  JVisuNForJtr,  and  about 
three  miles  from  the  City  HalL  It  is  washed  on  one  side  by 
the  waters  of  the  East  River,  and  is  bounded  on  the  other  by 
the  great  post  road,  which,  after  proceeding  a  few  miles,  spreads 
itself  in  three  directions;  one  to  Hell- Gate  ferry,  which  com- 
municates with  Long  Island^  and  the  remaining  two  routes  to 
450 


OF  THE  STATE  OF  NEW-YORK. 


6S» 


Rogers  aao 
Wife 

V. 

Crcgjer  auU 
Qibcrs 


Uariaem  Bridge  and  King^s  Bridge,  the  only  avenue  to  the  IN  errop 
continent.  In  point  of  situation  and  aptitude  of  conversion  "ALRAj^t 
into  town  lots,  for  the  accomcnodation  of  the  citizens  of  Ntw-^  March,  isoi. 
YorTc^  it  is  unequalled.  The  extension  of  Orchard  street,  as 
has  been  for  a  long  time  contemplated,  and  has  been  com- 
menced by  the  corporation,  through  the  lands  of  Stuyvesant 
and  others,  and  this  farm,  will  enhance  its  value  beyond  all 
conception.  A  person,  called  upon  in  May,  1804,  to  estimate 
the  value  of  Rose^Uill,  ought  to  have  calculated,  not  its. value 
in  gross  or  in  mass,  as  it  would  bring  under  the  hammer,  with- 
out any  favorable  terms  of  credit,  and  not  well  husbanded  or 
managed;  but  he  would  have  taken  into  consideration  its 
favorable  position,  its  propinquity  to  the  city,  the  sales  of  the 
neighboring  lands,  the  intended  extension  of  Orchard  street, 
and  the  immense  price  which  the  place  would  bring,  when 
converted  into  town  lots.  He  would  also  consider,  that  the 
great  augmentation  of  the  value  of  property,  on  the  island 
of  New-York,  did  not  arise  so  much  from  any  extraordinary 
visitation  of  Providence,  as  from  fixed  and  continually  operat- 
ing causes.  An  immense  mass  of  population  was  confined 
within  a  narrow  strip  of  land  surrounded  by  the  waters  of  the 
Hudson  and  East  Rivers.  This  mass  was  invigorated  by  in- 
dustry, enriched  by  commerce,  animated  by  enterprise,  and 
was  prc^ressing  with  a  rapid  and  unceasing  step.  It  was 
breaking  with  irresistible  force  through  the  limits  in  which  it 
had  been  confined,  and  was  extending  itself,  with  astonishing 
celeoty,  into  all  parts  of  the  country.  *The  rise  of  land  in 
the  vicinity  of  the  city  was  then  as  certain  as  the  extension  of  the 
city,  and  as  its  increase  of  inhabitants.  This  population  was 
not  only  augmented  by  na.tural  increase,  but  by  crowds  of 
strangers  from  France,  from  Great  Britain,  from  Ireland  and 
the  trest  Indies,  who  took  refuge,  in  our  peaceful  clime,  from 
the  ravages  of  war  and  the  oppressions  of  despotism.  The 
commercial  and  enterprising  genius  of  New-England  also  per- 
ceived that  New-  York  was  destined  by  nature  to  command 
the  commerce  and  to  be  the  great  store-house  and  emporium 
of  two  thirds  of  the  United  States,  and  to  that  place  her  sons 
resorted  firom  all  quarters,  and  prospered.  That  dreadful  pes- 
tilence, which  exhibits  death  in  its  most  terrific  forms,  had 
visited  the  city  in  the  summer  and  autumn  of  1803,  bad  com- 
pelled its  inhabitants  to  retire  from  the  scene  of  agony  and  horror^ 
and  had  inculcated  a  general  rnipression,  that  to  obtain  safety 
in  future,  it  was  necessary  to  retire  in  season  into  the  country. 

In  order  to  illustrate  the  predominance  and  influence  of 
that  opinion,  it  is  only  necessary  to  say,  that  in  1805,  when 
the  yellow  fever  again  appeared,  the  commercial  and  exposed 
parts  of  the  city  were  immediately  and  generally  evacuated, 
the  citizens  having  purchased  or  procured,  in  season,  places 
of  retirement  and  safety ;  and  that  when  it  prevailed  in  1798, 
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IN  ERROR,  owing  to  the  tieglect  of  this  salutary  precaution,  the  ravages 
of  the  disease  were  dreadful.  The  sales  at  Kip*»  Bay^  which 
took  place  on  the  16th  of  May,  1804,  five  days  belTore  the 
confirmatory  decree  in  this  cause,  exhibit,  in  the  strongest 
point  of  view,  the  operation  of  the  causes  I  have  just  men- 
tioned, on  a  favorable  local  situation,  and  after  a  visitation  of 
yellow  fever.  Kip^s  Bay,  where  the  lots  sold  are  situated,  is 
near  half  a  mile  fiirther  i-n  the  country,  and  the  land  sold  on  an 
average  at  a  sum  exceedir^  2,000  dollars  an  acre.  Rose 
Hill,  if  divided  into  lots,  would  certainly  have  brought  more. 
Exclusive  of  streets,  it  would  produce  %t  least  a  thousand 
building  lots,  which,  at  the  low  rate  of  250  dollars  a  lot,  would 
amount  to  250,000  dollars.  The  sales  of  BridgerCs  property 
by  tne  master,  on  the  dth  of  August,  1803,  produced,  on  an 
average,  530  dollars  per  acre ;  but  the  situation  is  not  so 
favorable ;  some  of  the  parcels  ^ere  large,  and  it  is  probable 
that  the  title  was  suspicious.  But  this  is  not  a  coctempora- 
neous  transaction.  It  took  place  nine  months  before  the  con- 
firmatory decree.  The  testimony  of  Htus  relates  to  June  oi 
July,  1802,  when  he  states  that  he  could  have  purchased  at 
Kip^s  Bay  for  four  hundred  pounds  an  acre.  The  subsequent 
saleis  by  Hone  show  the  rapid  rise  of  prices  after  that  period. 
The  fact  of  the  appraisers  valuing  Union  Hall,  which  is  six 
miles  out  of  town,  and  not  one  fourth  as  valuable  per  acre  as 
Hose-tiiU,  at  625  dollars  per  acre,  shows,  demonstratively,  the 
little  reliance  that  can  be  reposed  in  the  estimate.  The  cir-« 
cumstance  that  it  was  encumbered  with  the  lives  of  Genera, 
and  Mrs.  Gates  is,  no  doubt,  a  great  deduction  from  its  value. 
The  general  was,  at  the  time  of  the  appraisement,  seventy-five 
years  old,  and  is  since  dead,  and  his  lady  was  sixty-three.  To 
allow  seven  years  for  the  felling  in  of  the  two  lives,  and  2,000 
dollars  jper  annum  for  the  estate,  would  be  14,000  dollars,  which, 
added  to  the  50,000  dollars,  would  make  64,000  dollars,  a  sum 
totally  inadequate,  at  the  time,  even  when  the  appraisemeiit 
was  made.  I  reject  the  calculation  of  Dr.  IT., as  an  absurdity  on 
the  ikce  of  it.  He  claims  for  the  tenants  for  life  upwards  of  41 ,000 
dollars.  His  calculation  is  founded  upon  an  arbitrary  hypoth- 
esis. He  assigns  no  sufficient  reasons ;  and,  from  a  letter  read 
in  court,  (which  is  not  in  the  printed  case,)  it  appears,  when 
called  upon  by  the  appellant  for  an  exposition  of  the  grounds 
of  his  calculation,  that  he  wraps  himself  up  in  mystery,  exacts 
blind  and  implicit  confidence,  as  the  price  of  ten  years'  study 
and  profound  meditation.  The  mysteries  of  his  calculations, 
like  the  Eleusinian  rites,  are  to  be  concealed  from  *vulgar  eyes, 
and  it  is  sufiicient  for  him  to  say,  Hoc  volo,  sic  jubeo,  sit  pro 
ratione  voluntas.  No  man  who  knows  any  thing  about  the 
situation  of  Rose-Hill,  but  would  be  perfectly  convinced  that 
25,000  dollars  would  be  a  great  and  exorbitant  price  to  boy 
out  the  present  incumbent.  Upon  a  view  of  the  whole  case, 
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{rom  a  personal  knowledge  of  the  property,  from  a  comparksoa  rs  error 
with  other  and  Contemporaneous  sales,  and  from  a  careful  re-         »  a  vi' 
trospect  to  the  situation  of  real  property,  at  that  period,  I  have    March,  I806. 
DO  question  but  that  Rose-HiU  was  grc^itly  undervalued  by 
the  appraisers,  and  that,  between  that  period  and  the  time  of  the 
confirmatory  decree,  it  had  greatly  increased  in  value.     When 
some  of  the  respondents,  afterwards,  offered  to  pay  100,000 
dollars,  on  a  short  credit  for  Rose-Hill,  subject  to  the  encum- 
brance of  General  and  Mrs.  Gattt^t  lives,  they  did  not  offer  its 
value.     At  that  price  they  wouid  have  made  a  most  lucrative 
bargain. 

But  attowing  all  possible  fo'-ce  to  ilie  inadequacy  of  the  price, 
it  becomes  now  an  important  inquiry,  how  far  a  circumstance 
of  that  kind  can  have  weight  in  this  court.  The  respondents, 
tt  will  be  said,  have  all  declared  their  consent  to  the  election. 
The  infimts  are  bound  by  thf*  ac^s  of  their  guardians,  the  adults 
by  their  own  stipulations,  and  the  records  of  chancery  rise  up 
in  judgment  against  them  It  is  well  established^  that  in 
making  a  bargain,  a  mere  inadequacy  of  price  will  not,  alone 
and  unsupported  by  other  circumstances,  be  sufficient  to  set 
«side  a  contract.  The  case  of  Heathcoie  v.  Paigtwn  (2  J}ro. 
Cas.  167.)  speaks  this  language.  This  was  an  application  to 
set  aside  an  annuity,  wh^re  there  was  S3  per  cent,  clear  profit, 
with  a  certainty  of  the  principal  being  secure,  and  where  the 
terms  were  such,  as  to  show  evidently  the  distress  of  the  party. 
The  lord  chancellor,  in  pronouncing  his  opinion  in  this  case, 
said,  '*  If  mere  inadequacy  is  the  ground,  it  should  seem  that  it 
was  scarcely  sufficient,  but  there  is  a  difference  between  that 
and  evidence  arising  from  inadequacy :  if  there  is  such  in- 
adequacy, as  to  show  that  the  person  did  not  understand  *the 
bargain  he  made,  or  was  so  oppressed,  that  he  was  glad  to 
make  it,  knowing  its  inadequacy,  it  will  show  a  command  over 
him,  which  may  amount  to  fraud.  If  the  transaction  be  such 
as  makes  overreaching  on  one  side,  and  imbecility  on  the  other, 
it  puts  the  parties  in  such  a  situation  as  to  show  that  it  could 
not  have  taken  place  without  superior  powers  on  the  one  side 
over  the  other."  And  an  able  commentator,  {Powell  on  Con- 
tracis^  156.)  in  ^marking  on  this  case,  says,  '^that  the  circum- 
stances which  furnished  evidence  of  tEe  seller's  having  been 
distressed,  and  that  his  distress  was  taken  advantage  of  in  this 
case,  seems  to  have  been  the  buyer's  having  been  acquainted 
with  the  seller's  want  of  money,  and  his  having  enthralled  him, 
(the  seller,)  by  suffering  him  to  contract  a  debt,  by  which 
means  the  buyer  had  him  so  far  within  his  power,  as  that  he 
might  have  distressed  him,  on  his  non-compliance  with  his  own 
terms."  The  reporter  of  this  case  adds,  in  a  note,  that  in  a 
case  in  the  Exchequer,  in  1787,  (Grifith  v.  Spratley^)  the  lord 
chief  baron  determined.  *^that  thei^  was  no  case  where  mere 
tnadeqoacy  of  (irice,  independent  of  other  circumstances,  had 
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ix  ERROR,  been  saffictent  to  set  aside  a  transaction."  In  the  cjmi  of 
G  Wynne  t.  Hcaton^  (i  Bro.  Cos.  1.)  Lord  Thurhv'  f>bserTedy 
'*  that  to  set  aside  a  conreyance  on  that  ground  solely,  there 
mast  be  an  inequality,  so  strong,  gross  and  manifest,  that  it 
must  be  impossible  to  state  it  to  a  man  of  commoa  sense, 
without  proaucing  an  exclamation  at  the  inequality  of  it." 
Applying  the  spirit  or  principle  oi  these  cases  to  the  cause 
before  us,  we  are  led  to  this  conclusion,  that  the  parties  are 
ccmduded,  or  estopped,  by  their  own  agreement  or  consent,  ia 
the  Court  of  Chancery,  if  no  otlier  objection  can  be  brought 
forward  than  the  low  price  of  Rost-tiilL  But  it  is  to  be  ob- 
served, that  slight  circumstances,  connected  with  great  in 
equality,  will  induce  a  court  to  inteiiere  and  correct  the  eviL 
In  the  case  of  Popt  v.  /tao/i,  (I  Bro.  P.  C.  370.)  it  was  held 
tet  "  inadequacy  of  price  alone  is  not,  when  all  parUes  are 
bibrmed  respecting  that  *about  which  they  are  contracting, 
A  sufficient  ground  for  a  court  of  equity  to  refuse  to  give  its 
sanction  to  a  contract,  unjess  the  consideration  be  inadequate 
in  a  degree  that  will  warrant  the  court  to  conclude  fraud,  Irom 
the  internal  evidence  the  transaction  itself  furnishes ;  yet  it  is 
a  strong  inducement  to  a  court  of  equity,  to  seize  mon  anjf 
other  ground  that  tlie  case  may  furnish,  which,  coupled  with 
that,  may  warrant  it  to  interfere  against  the  inadequacy." 
And  in  the  case  of  Morse  v.  Royaly  (IS  Fesey,  373.)  the  lord 
chancellor  declared,  "  If  the  court  can  dbcover  that  some  ad« 
vantage  has  been  taken,  some  information  acquired,  which  the 
other  did  not  possess,  though  it  is  not  to  be  precisely  dis- 
covered, inadequacy,  without  going  to  the  length  of  requiring 
it  to  be  such  as  strikes  the  conscience,  will  ^o  a  vast  way  to 
constitute  fraud," 

If,  therefore,  any  strong  circumstances  can  be  presented  to 
this  court,  which  can  be  connected  with  the  low  price  of  JRo^e- 
HiUy  we  can  have  no  hesitation  in  decreeing  in  favor  of  the 
respondents. 

And,  1.  It  is  alleged,  that  the  appellants,  probably,  obtained 
information  of  the  appraisement  of  Rose-Hill,  and  regulated 
their  selection  accordingly,  which  gave  them  an  unjust  advan- 
tage over  the  respondents.  Mrs.  Rogers  ha^  under  the  will^ 
an  unrestrained  right  of  selecting  one  third  of  such  of  the 
property  as  she  chose.  In  the  exercise  of  this  right,  she  ought 
not  to  invade  those  of  others.  The  appraisers  were  not  sworn 
to  secrecy.  They  were  only  sworn  to  a  faithful  execution  of 
their  trust  The  object  of  the  appraisement  was  to  enlighten 
the  chancellor,  not  to  inform  the  parties,  and  all  that  Mrs. 
Rogers  could  expect  under  the  will,  was  the  liberty  of  select- 
ing her  favorite  objects,  without  any  reference  to,  or  knowledge 
of,  the  specification  of  the  value.  If,  therefore,  she  was  in- 
formed of  the  appraisement,  and  regulated  her  selection  by  the 
undervriuation  of  a  particular  article,  not  by  a  just  exercise  of 
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the  right  of  choice,  she  had  an  undue  *^dvantage,  which  ought 
not  to  be  tolerated.  The  necessity  of  arresting  an  inference  of 
this  kind  was  so  obvious  to  the  appellants,  that  they  have 
come  forward  with  testimony.  Their  own  oaths  in  this  case 
would  have  silenced  all  suspicion;  but  the  mode  in  which 
their  testimony  appears,  creates  an  irresistible  conclusion 
against  them.  Ldw  and  Lawrence f\wo  of  the  appraisers,  de- 
clare that  they  did  not  disclose  to  the  appellants  or  to  any  other 
person  or  persons,  except  to  themselves,  as  associate  appraisers, 
the  value  affixed  by  them  to  the  estate  of  the  testator,  or  any 
pari  thereof.  Hammond,  the  othei;  appraiser,  testifie>  that  he 
never  divulged  the  value  affixed  by  them  to  the  estate  of  the 
testator.  This  latter  deposition  only  goes  to  an  immaterial 
point.  The  disclosure  of  the  total  value  was  nothing.  The 
substantial  matter  was  a  divulging  of  the  value  of  the  parts,  which 
enabled  Mrs.  Rogers  to'compare  them,  or  some  of  them,  together ; 
to  select  those  that  were  valued  low,  and  to  reject  those  that  were 
estimated  high.  This  omission  or  silence  is  emphatically  ex- 
pressive. The  affidavits  of  the  appraisers  were  ail  written  by 
the  same  hand,  and  taken  on  the  same  day,  and  before  the 
same  master.  It  is  of  no  consequence  where  the  affidavits 
were  taken,  whether  in  West- Chester  or  in  New-York.  A 
material  fact  is  omitted,  which  enforces  a  belief  that  Hammond 
did  disclose  the  appraisement  of  Rose-Hill,  by  which  means 
it  reached  the  appellants ;  and  it  will  not  answer  to  talk  about 
honor  or  refined  sentiment  on  this  occasion,  if  the  party  deems 
it  essential  to  establish  a  fact,  and  fails  in  the  attempt.  If  the 
court  consider  it  also  important,  the  failure  must  recoil,  with 
double  force,  against  him.  In  justice  to  Mr.  Hammond,  it  is 
proper  to  state  that  his  affidavit  is  by  no  means  incompatible 
with  a  disclosure  of  the  value  of  Rose-Hill.  In  the  mode  in 
which  the  charge  of  knowing  the  value  has  been  met  and  re- 
pelled, I  must  conclude  that  it  is  really  well  founded. 

2.  It  is  charged  to  the  appellants,  that  they  unjustly  with- 
held the  property  of  the  respondents,  which  had  *great  influ- 
ence in  inducing  them  to  close  with  the  appraisement,  whereby 
their  interests  were  sacrificed. 

The  appellants,  in  relation  to  all  the  heirs  of  Nicholas  Cruger, 
were  in  direct  opposition.  It  was  their  interest  to  go  beyond 
the  third  allowed  i..  the  will,  and  the  interest  of  the  heirs  to 
prevent  it.  This  hostility  of  interests  rendered  the  position  of 
the  appellants  peculiarly  delicate,  because  to  it  was  superadded 
the  character  of  trustees,  which  invested  them  with  the  pos- 
ses^ion  and  management  of  the  whole  estate,  and  which  en- 
abled them  to  withhold  supplies  from  their  opponents,  and  to 
exercise  a  control  over  their  will.  As  trustees  they  were 
possessed  of  two  thirds  of  the  estate,  and  in  their  own  right 
they  held  the  other  third.  If,  therefore,  to  augment  their  own 
shares,  they  made  u^e  of  their  power  as  trustees,  they  stand 
without  any  claim  to  the  favor  of  the  court  of  equity. 
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630  CASE  IN  THE  COURT  OF  ERRORS 

IN  ERROR,       Perhaps,  it  cannot  be  emphatically  said  that  advantage  was 

ALBANY,     taken  of  the  necessities  of  distressed  men.     Whether  the  wants 

March,  1808.    of  the  heirs  were  real  or  factitious,  whether  they  originated  from 

""Jjj^^^j^^^^  a  desire  of  exhibiting  themselves  in  expensive  life,  or  proceeded 

Wii«         from  an  intention  of  supplying  their  families  with  necessaries,  we 

n„.,™  -  A    »hall  not  now  undertake  to  ascertain.     We  know  that  they  were 

i,nuoRR  ana      ..  /•!•»  ••  n  t  t  i* 

oUmm.  desirous  of  obtammg  possession  of  the  property  bequeathed  to 
them,  and  that  it  was  withheld,  until  they  acquiesced  m  the 
election  of  Mrs.  Rogers.  We  also  know  that  they  supposed  it 
necessary  for  the  support  of  their  families ;  that  Mr.  Bard 
applied  to  tne  agent  of  tha  estate,  and  was  refused  ;  that  Mr. 
Henry  Cruger,  jun.  applied  to  Mr.  Rogers  in  person,  and  was 
refused  ;  that  both  the  appellants  gave  the  agent  a  general 
direction  not  to  make  any  more  advances;  that  Mr.  B.  P. 
Cruger  applied  in  writing  to  Mr.  Rogers,  and  was  refused,  until 
9l  final  settlement  should  take  place;  that  they  did  not  receive 
any  money  for  nineteen  or  twenty  months,  and  were  so  pressed 

[  •  631  ]  that  two  of  them  had  to  borrow  money,  and  that,  *upon  their 
assent  to  the  decree  of  the  21st  o(  May,  1804,  an  arrangement 
was  made  for  satisfying  their  wants ;  that  Mr.  Bard,  for  the 
first  time,  received  money,  in  the  following  June,  and  that  Mr. 
11.  Cruger,  jun.  also  participated  ;  and  that  the  ground  which 
Mrs.  Rogers  took,  in  protesting  against  a  partial  settlement, 
was  abandoned  ;  that  the  very  decree  went  upon  the  ground  of 
a  partial  distribution ;  and  that  it  actually  took  place,  when 
his  object  was  accomplished.  He  also  knew  that  Mrs  Rogers, 
during  her  widowhood,  had  divided  the  cash  in  bank,  without 
incurring  risk  or  any  responsibility ;  that  Mrs.  Henry  Cruger, 
jun.  was  an  infant,  and  that  it  was  expressly  enjoined  on  the 
trustees  to  support  her  in  her  minority  ;  and  any  of  his  counsel 
could  have  told  him,  that  he  run  no  hazard  in  making  advances 
to  the  children,  within  their  proportions.  Although  I  am  far 
from  saying  that  any  systematic  design  of  coercing  the  heirs 
was  meditated  by  Mr.  Rogers,  and  am  disposed  rather  to  at- 
tribute the  interruption  of  supplies  to  that  high  state  of  feel- 
ing and  irritation  which  unfortunately  attends  family  quarrels ; 
yet  it  is  sufficient  to  know  that  this  dispute,  with  whatever 
views  it  was  managed,  and  from  whatever  cause  it  originated, 
had  the  effect  of  operating  unduly  upon  someof  the  respondents, 
and  of  hastening  or  producing  their  compliance,  without  a  full 
and  fair  view  of  the  ground  on  which  they  stood. 

3.  It  is  obvious  that  great  irregularities  have  taken  place  in 
the  management  of  this  cause;  that  the  rights  of  infants  have 
not  been  protected  with  that  circumspection  which  the  law  re- 
quires, and  that,  particularly,  one  of  the  heirs,  Mrs.  Towers, 
and  her  orphan  children,  have  been  unduly  and  irregularly 
brought  before  the  court. 

The  original  answer  of  Mrs.  Totoers  was  signed  by  a  solici- 

[  *  632  ]       tor.  without  arjy  authority.     He  was  socoiiscious  *that  he  had 
brought  her  jurreptitiously  into  court,  that  he  obtained  the  ^ 
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nature  of  one  of  her  attorneys,  John  Ntjcon,  who  had  been,  in  error 
together  with  David  Walker,  appointed  jointly  to  manage  the  ALBANY  * 
ordinary  business  of  the  estate^  and  who  had  no  authority  to  March,  isoi. 
bind  her  by  an  answer  in  chancery.  Mrs.  Towers  also  had  in- 
termarried with  Mr.  Maitlandy  at  the  time  of  filing  the  bill, 
which  was  exhibited  against  her  as  a.feme  sole.  The  suit  had 
also  abated  by  the  intermarriage  of  the  appellants,  before  the 
heirs  of  Mrs.  Towers  had  been  brought  in,  and  the  order  for 
the  revival  of  it  against  her  children  was  irregular,  and  could 
not  apply  to  them.  When  the  confirmatory  decree  of  the  21st 
of  May ^  1804,  was  entered,  Sarah  Crugery  and  the  children  of 
Mrs.  Towers,  were  under  age,  and  their  interests  were  sacri- 
ficed, by  consent  of  the  other  parties,  without  affording  the 
court  an  opportunity  of  examining  the  merits,  on  the  report  of 
the  master,  to  whom  it  was  referred  to  report,  or  slating  to  ttie 
court,  whose  peculiar  province  it  is  to  protect  the  rights  of  in- 
fants, the  true  situation  of  the  case. 

In  ]  1  Ves.  563.  it  is  decided,  that  a  commission  must  go  to 
take  the  answer  of  an  infant  out  of  the  country,  and  that  it 
cannot  be  put  in  on  motion ;  and  we  are  told  (2  Fonblanqu^y 
239.)  ''  that  guardians  are  appointed  in  chancery,  where  such 
appointment  is  necessary  for  the  purpose  of  protecting  the  in- 
fant's general  interest,  or  for  the  purpose  of  sustaining  a  suit, 
or  for  the  purpose  of  consenting  to  the  marriage  of  the  infant, 
and  that  a  guardian  cannot  be  otherwise  appointed,  than  by 
bringing  the  infant  into  court,  or  his  praying  a  commission  to 
have  guardians  assigned  him."  None  of  uiese  prescriptions 
have  been  obeyed ;  the  rights  of  the  infants  have  been  com  pro- 
milted,  in  every  stage  of  the  proceedings,  by  a  species  of  legal 
kocus'pocus ;  and  it  is  now  peculiarly  our  duty  to  redress  their 
injuries,  and  restore  them  to  their  ^inheritance.  In  setting 
aside  the  proceedings  against  them,  we  must  also  embrace 
those  against  the  adults;  the  interests  of  all  the  heirs  are 
identified,  as  against  the  appellants. 

Lastly,  in  our  view  of  the  whole  case,  although  it  is  proper 
1o  consider  and  respect  the  intentions  of  the  testator,  yet  we 
ought  to  bear  in  mind  that  Mrs.  Rogers  took  under  the  will 
more  than  she  was  entitled  to  by  the  policy  of  our  laws.  If 
Mr.  Cryger  had  died  intestate,  her  interest  in  the  reality  would 
only  have  been  for  life,  and  certainly  he  l*over  intended  that 
she  should  go  beyond  her  third,  as  given  by  the  will.  He  lefl 
seven  children  ;  three  unmarried  young  ladies  under  age,  and 
a  widowed  daughter  in  a  f<M'eign  land.  Each  of  these  children 
would  be  to  the  widow  comparatively  poor.  Parental  affec- 
tion, the  strongest  feeling  of  the  human  heart,  the  sacrament 
of  nature,  implanted  by  the  Deity  in  our  bosoms,  for  the  preser- 
vation and  perpetuation  of  the  species,  is  always  awake  and 
watchful  over  the  destinies  of  our  offspring ;  and  it  is  not  im- 
probable that  the  last  dying  injunction  of  the  testator  was  to 
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JN  ERROR,  guard  with  sacred  care  the  inheritance  and  the  fortunes  of  hi 
children,  and  when  oo  the  bed  of  death,  if  his  eyes  were  al 
any  time  diverted  from  another  world,  to  the  immense  posses- 
sions that  he  was  about  to  leave,  the  only  consolation  he  could 
derive  from  the  view,  must  have  been  the  conviction,  that  his 
enterprise  and  industry  had  transmitted  the  blessings  of  afflu- 
ence, and  the  advantages  of  fortune,  to  this  wife  and  orphan 
children. 

Without  attending  to  the  question,  whether  the  right  of 
transmitting  our  acquisitions  to  our  children  is  a  right  derived 
from  the  laws  of  nature,  or  founded  on  the  positive  institutions 
of  civil  society  ;  whether,  as  occupancy  is  the  origin  of  exclu* 
sive  property,  the  right  in  a  state  of  nature  does  not  cease  with 
the  possession,  and  ^determine  with  the  life  of  the  possessor,  and 
his  acquisitions  lapse  into  tlie  common  and  undivided  property 
of  the  human  race,  subject  to  the  control,  and  liable  to  the  en- 
joyment, of  the  first  occupant ;  without  attending  to  these  in- 
quiries, which  are  well  calculated  to  command  our  attention, 
and  arrest  our  curiosity,  we  cannot  but  be  convinced  that  every 
sympathy  of  nature,  every  dictate  of  policy,  and  every  injunc- 
tion of  religion,  rise  up,  and  declare  in  favor  of  the  rights  of  in- 
heritance. The  man  who  would  leave  his  children  destitute, 
and  bequeath  his  estate  to  strangers,  must  be  a  monster  in  the 
scale  of  moral  estimation  ;  and  although  our  law  will  not  annul 
a  will  on  account  of  a  violation  of  those  ties  which  bind  a 
parent  to  his  child,  yet  it  will,  with  avidity,  embrace  any  cir- 
cumstance that  operates  against  his  injustice,  either  by  imput- 
ing derangement  to  his  intellect,  or  supposing  him  the  victim 
of  fraud,  and  the  dupe  of  imposture.  An  unequal  or  unfavor- 
able distribution  is  liable,  in  degree,  to  the  same  objections,  and 
the  law  will  avail  itself  of  every  opportunity  to  support  the 
rights  of  inheritance,  and,  in  all  cases  of  doubt,  decide  in  &vor 
of  the  children  against  claims  that  may  be  set  up  by  the  widow 
beyond  her  dower,  and  the  third  part  of  the  personal  estate.  The 
intention  of  the  testator  is  always  to  be  understood,  to  be 
under  the  government  of  his  duty  ;  and  unless  he  at  once,  and 
most  palpably,  throws  aside  the  feelings  of  a  parent,  and  re- 
nounces the  obligations  of  a  man,  he  is  to  be  supposed  to  pos- 
sess, to  cultivate,  and  to  obey  them.  The  appropriation  to 
the  female  appellant  under  the  will,  although  her  conduct  was 
no  doubt  a  course  of  exemplary  affection  and  fidelity,  was  far 
too  liberal,  considering  that  the  testator  had  seven  children ; 
that  four  of  these  were  females,  three  under  age,  and  the  other  a 
widow  with  four  orphan  children  in  a  state  of  infkncy.  This  dis- 
proportion ought  most  certainly  not  to  be  encouraged,  and  the 
wound  permitted  to  run  into  gangrene,  *by  taking  from  the 
children,  in  the  execution  of  the  will,  and  adding  to  the  gi- 
gantic portion  of  the  appellants.  Every  consideration  of  jus- 
tice revolts  at  this  measure;  and  I  feel  a  peculiar  pleasure, 
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that,  in  forming  and  pronouncing  this  decision,  my  feelings  as  in  error. 
a  man  are  in  perfect  harmony  and  correspondence  with  ihe     albany 
clearest  dictates  of  my  understanding,  after  an  attentive,  an    March,  ^soJ. 
impartial,  and  a  laborious  examination  of  the  merits  of  this  ' 
cause. 


The  majority  of  the  court  concurred  in  this  opinion;  and  it 
was  thereupon  ordered,  adjudged,  and  decreed,  that  the 
petition  of  appeal  exhibited  by  the  appellants  be  dismissed, 
with  costs,  to  be  paid  to  the  respondents  by  the  appellants ; 
and  that  the  record  and  proceedings  brought  here  by  the  said 
appeal  be  remitted  to  the  Court  of  Chancery,  to  be  proceeded 
on  according  to  law. 

Appeal  dismissed. 
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THE     PRINCIPAL     MATTERS 


IN   THE    SEVENTH    VOLUME 


A. 


ABSCONDING  AND  ABSENT 
DEBTORS. 

]  A  deposition  taken  before  trustees 
appointed  under  the  act  for  relief 
against  absconding  and  absent 
debtors,  may  be  read  in  evidence 
before  referees  nominated  under 
the  same  act,  after  the  death  of  the 
witness,  though  taken  by  the  trus- 
tees in  the  absence  of  the  creditors ; 
the  trustees  being  considered  as 
agents  of  both  parties.  Cox  v. 
Trustees  of  Pearce,  298 

2.  The  court  may  inquire  into  the 
merits  of  the  controversy,  on  the 
report  of  the  referees,  in  such  case, 
but  will  require  strong  grounds  to 
induce  them  to  set  aside  the  report 

1*6. 


ACTION. 

1.  The  same  cause  of  action  is  where 
the  same  evidence  will  support  both 
actions,  though  on  different  writs. 
Rice  V.  King,  ^  20 

2.  A  judgment  for  the  defendant,  in  an 
action  of  trespass  for  goods,  was 
held  to  be  a  bar  to  an  action  of 
assumpsit,  before  a  justice  of  the 
peace,  for  the  same  cause.  ib, 

3.  A  parol  promise  to  pay  money  as  a 
gift,  will  not  support  an  action, 
any  more  than  a  promise  to  deliver 
a  chattel  as  a  gift  Pearson  v. 
Pearson,  26 


ACTION  FOR  MONEY  HAD  AND 
RECEIVED,  &c. 

See  Pleadings,  7.    Evidence,  5. 


ACCESSION. 
8u  Property. 

ACTS  OP  THE   LEGISLATURE, 
8u  Statutes. 


ACTION  QUI  TAM,  &c. 

In  an  action  qui  tarn,  on  the  7th  section 
of  the  "  act  to  lay  a  doty,  d&c,  and 
for  regulating  inns  and  taverns/' 
(sess.  24.  c.  164)  for  retailing 
liquors  without  a  license,  the  plain- 
tiff, though  he  states  aiid  proves 
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several  distinct  offences,  can  recover 
only  one  penalty.  Washburn  ▼. 
Jirinroy.  134 


AGENT. 

1.  An  action  may  be  maintained 
against  an  agent  who  has  received 
money  to  which  his  principal  has 
no  right,  if  the  agent  has  had  notice 
not  to  pay  the  money  over ;  and  in 
some  cases,  without  such  notice,  if 
the  money  has  not'been  actually  paid 
over.    Hearsey  v.  Pruyn,  179 

2.  Where  the  owners  of  a  ship  author- 
ized the  master  to  sell  the  ship  in 
the  same  manner  as  they  themselves 
might  or  could  sell  her;  and  the 
master  sold  the  ship,  and  at  the 
time  of  sale  represented  her  to  be 
a  registered  ship,  when,  in  fact, 
she  sailed  under  a  coasting  license 
only ;  it  was  held  that  the  master 
being  a  special  agent  for  the  purpose 
of  the  sale,  the  owners  were  not 
answerable  for  the  false  represen- 
tation of  the  master,  who  exceeded 
his  authority.  Gibson  v.  Colt  and 
others,  390 

3.  A  power  to  sell  does  not,  of  itself, 
give  the  power  to  warrant  the  title 
of  the  thing  sold.  f6. 

See  Gbancery,  1,  2. 


ALBANY  CORPORATION. 

1.  The  Mayor's  Conrt  of  Albany,  in 
executing  the  power  granted  to 
them,  under  the  act  of  the  4th 
April,  1801,  (sess.  24.  c.  153.  s. 
13.  21,  22.)  as  to  taking  the  ground 
of  any  person  to  widen  the  streets, 
act  qua  commissioners,  and  not 
judicially,  as  a  court.  'Stafford  v. 
Mayor,  S^c.  of  Albany,  541 

3.  The  power  must  be  strictly  pursued, 
and  aAer  the  court  have  affirmed 
an  assessment  made  nnder  the  act, 
they  cannot  set  it  aside  for  any 
cause,  but  are  bound  to  pay  the 
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money  according  to  the  assessment 
Stafford  v.  Mayor,  ^c.  of  Albany, 

541 
3.  No  formal  record  is  necessary  in 
regard  to  the  proceedings  under 
the  act,  but  it  seems,  they  may  be 
removed  by  certiorari,  in  order  to 
be  examined  and  corrected  by  this 
court  i^ 


ALIENISM. 

Where  there  is  a  failure  of  inheritable 
blood  by  reason  of  alienism,  the 
lands  do  not  escheat,  but  go  to  the 
next  heir  at  law.  Jackson,  ex  dem, 
Elmendorf  and  others,  v.  Jackson, 

214 

AMENDMENT. 

In  error  from  a  conrt  of  common  pleas, 
this  court  allowed  the  defendant  in 
error  to  amend  his  declaration  on 
paying  the  costs  in  the  court  below, 
subsequent  to  the  declaration,  by 
averring  that  the  plaintiffs  in  error 
were  partners,  &c.,  and  the  plain- 
tiffs in  error  were  allowed  20  days 
afler  service  of  such  declaration,  to 
pay  the  amount  recovered  below, 
without  costs,  or  to  plead,  and  if 
they  pleaded,  a  venire  de  novo  was 
ordered,  returnable  at  the  next 
circuit  Pease  and  another  v. 
Morgan,  468 


ARREST. 


See  Practice,  9. 


ASSUMPSIT. 

L  The  debt  of  a  person  discharged 
under  the  insolvent  act  is  due  in 
conscience,  and  is  a  sufficient  coi> 
sideration  for  a  new  promise  to  pay 
the  debt    Scouion  v.  EUsiord^    36 

2.  But  a  promise  by  the  insolvent  to 
pay  the  debt  when  he  is  Me  with* 
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out  distressing  his  family,  is  a  con- 
ditional promise,  on  which  an  action 
cannot  be  sustained,  without  showing 
that  the  defendant  was  able  lo  pay 
without  distressing  his  family. 
Scauton  v.  Eishrd^  36 

3w  Where,  in  an  action  of  assumpsit ^ 
the  plaintiff,  in  his  declaration, 
stated,  that  the  defendant,  "  in  con- 
sideration that  the  plaintiff  before 
that  time  sold  and  conveyed  a  cer- 
tain farm,d&c.  to  the  defendant,  the 
defendant  then  and  there  under- 
took," &c.,  it  was  held  that  the 
count  was  not  sufficient  to  sustain 
the  action;  the  promise  being 
founded  on  a  past  consideration ; 
and  it  not  being  alleged  that  the 
farm  was  conveyed  at  the  request 
of  the  defendant.  Comstock  ▼. 
8mith,  87 

4.  Where  a  promise  is  founded  on  a 
past  consideration,  it  must  be  laid 
to  have  been  done  at  the  request 
of  the  party  promising,  or,  at  least, 
it  must  appear  that  he  was  under  a 
moral  obligation  to  do  the  act,  or 
procure  it  to  be  done.  ih, 

5.  On  a  motion  in  arrest  of  judgment, 
in  an  action  of  assumpsit,  the 
promise  laid  in  the  declaration  is 
presumed  to  be  an  express  promise. 
Beecker  v.  Beecker,  99 

6.  Where  a  landlord  distrained  the 
goods  of  his  tenant,  for  rent  in 
arrear,  and  A.  signed  an  agreement 
on  the  back  of  his  inventory,  by 
which  he  *'  promised  to  deliver  all 
the  goods  contained  in  the  inventory 
to  the  landlord  in  six  days  afler 
demand,  or  pay  him  450  dollars,* 
being  the  amount  of  the  rent  due, 
it  was  held,  that  this  was  an  original 
not  a  collateral  undertaking,  and 
that  an  action  might  be  maintained 
against  A.  for  a  breach  of  the 
promise.  SUngerland  v.  Morse  and 
otherSy  463 

7.  Assumpsit  lies  against  a  deputy 
sheriff,  upon  an  express  promise  to 
pay  money,  collected  by  him  on 
execution,  to  the  plaintiff.  Tuttle 
V.  Love,  470 


8.  But  \he  plaintiff  must  prove  a  clear 
and  absolute  promise.  It  is  not 
sufficient  that  the  deputy  sheriff 
said  ''that  he  would  pay  the  amount 
of  the  judgment,  but  not  the  costs 
for  entering  a  rule  for  an  attach- 
ment," when  the  plaintiff  would 
not  accept  the  one  without  the 
other.     Tuttle  v.  Love,  470 

9.  If  one  party  does  not  accede  to  a 
promise  as  made,  the  other  party  is 
not  bound  by  it.  ib. 


ATTORNEY. 

Where  an  attorney  of  this  court  is  sued, 
and  a  judgment  is  recovered  against 
him  for  a  sum  exceeding  25  dollars, 
but  less  than  50  dollars,  the  plain- 
tiff is  entitled  to  full  costs.  Walsh 
V.  Sacknder,  537 


B, 


BAIL. 

1.  Where  the  plaintiff  takes  an  as- 
signment of  the  bail-bond,  and 
brings  an  action  against^  the  prin- 
cipal and  the  bail  to  the  arrest, 
and  obtains  a  judgment,  and  issues 
an  execution,  he  cannot  aflerwards 
file  common  bail  in  the  original 
snit,  and  proceed  to  judgment 
thereon;  but  is  concluded  by  his 
election  to  proceed  on  the  bail- 
bond.     Beecker  v.  Simmons,      1 19 

2.  Bail  may  depute  another  to  take 
and  surrender  their  principal; 
and  the  bail  or  the  person  deputed 
by  him,  for  that  purpose,  may  take 
the  principal  in  another  state,  or  at 
any  time,  and  in  any  place.  AlcoUs 
Y.  IngersoU,  145 

3.  Bail  may  break  open  the  outer 
door  of  the  'louse,  in  order  to  take 
the  principal.  tVi. 

4.  Where  bail  taken  in  a  court  of 
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oomnoon  pleas  remove  o|it  of  the 
county,  an  action  may  be  brought 
in  this  court  on  the  reco^izance. 
Davis  V.  GilUt  and  another,     318 


BEES. 

1.  Bees  are  ferm  natur<B,  and  until 
hired  and  reclaimed,  no  property 
can  be  acquired  in  them.  Gillet 
V.  Mason.  IG 

2  Finding  a  tree  on  the  land  of 
another,  containing  a  swarm  of 
bees,  and  marking  it  with  the 
initials  of  the  finder's  name,  is  not 
reclaiming  the  bees;  nor  does  it 
vest  in  the  finder  any  exclusive 
property  in  the  bees;  nor  can  he 
maintain  trespass  against  a  person 
for  cutting  down  the  tree  and  car- 
rying away  the  bees.  ib. 


BIGAMY. 

In  prosecutions  for  bigamy^  the  mere 
confession  of  the  party  is  not  suf- 
ficient evidence  of  the  first  mar- 
riage; but  there  must  be  proof  of  a 
marriage  in  fact.  The  People  v. 
Humphrey^  314 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Where  a  note  payable  on  demand 
was  negotiated  two  months  and  a 
half  afler  its  date,  in  a  suit  brought 
by  the  holder  against  the  maker, 
the  latter  was  allowed  to  show  pay- 
ment to  the  original  payee  before 
the  transfer  of  the  note  to  the 
plaintiff.     Losee  v.  Dunkin,        70 

2.  There  is  no  precise  time  at  which 
such  a  note  is  to  be  deemed  dis- 
honored; but  it  must  depend  on 
the  circumstances  and  situation 
of  the  parties.  ib, 

3.  A  note  to  pay  sixty  dollars  in  netxi 
caUle    is  not  a  note  within    the 
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statute,  and  the  consideration  must 
be  stated  and  shown.  Jerome  t. 
Whitnty,  321 

4.  But  the  words  vabit  received  in 
such  a  note,  is  pnmayaci^  evidence 
of  consideration,  and  sufficient  to 
cast  on  the  defendant  the  burden 
of  proving  that  there  was  no  con- 
sideration, ib. 

5.  But  if  the  plaintiff,  in  his  declaration 
on  such  a  note,  instead  of  stating 
generally,  that  it  was  given  for 
value  received,  sets  forth  ^lecially 
in  what  the  value  received  consisted, 
he  is  bound  to  prove  the  particular 
value,  according  to  the  averment ; 
and  the  general  acknowledgment 
of  value  in  the  note  is  not  sufficient 
to  suppcM-t  the  declaration.  i6. 

6.  Where  a  note  was  endorsed  ibr  the 
accommodation  of  the  maker,  and 
without  consideration,  it  was  held, 
that  the  endorser  was  liable  for  the 
amount,  after  due  notice  of  non- 
payment, though  the  plaintiff  knew 
at  the  time  he  took  the  note,  that 
the  endorser  had  received  no  con- 
sideration.    Brown  v.  Motty      361 

7.  But  if  there  is  any  fraud  in  the 
case,  and  that  known  to  the  plain- 
tiff, the  endorser  may  show  it  in 
defence.  t6. 

8.  And  it  seems,  that  if  the  plaintiff 
had  purchased  the  note  at  a  reduced 
price,  he  could  not  recover  of  such 
endorser  more  than  he  had  paid 
for  the  note.  f6. 

9.  A.  sent  a  bill  drawn  on  B.  in  Lon- 
don,  enclosed  to  C,  his  agent  in 
NeuhYork,  who  sold  and  endorsed 
it  to  D.,  who  remitted  it  to  £.  in 
London,  to  pay  a  debt  due  from  D. 
to  E.  The  drawee  reiiised  to  accept 
the  bill,  which  was  regularly  pro- 
tested for  non-payment,  and  the 
protest,  with  theirs/  of  the  set  was 
returned  to  D.  on  the  4tii  of  Oct. 
1808,  who  gave  immediate  notice 
to  C.  who  paid  to  D.  the  amount 
of  the  bill  on  the  5th  of  Oct.  with 
20 per  cent,  damages.  On  the  20th 
of  August,  1808,  a  few  days  after 
the  protest,  the  drawee  paid  the 
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amount  (^  the  bill  and  all  the 
charges,  on  the  second  of  the  set  of 
exchange,  to  £.  in  London,  which 
was  not  known  in  Nctc-  York  when 
the  first  of  the  set  was  paid  by  C,\ 
though  notice  was  regularly  sent  by 
E.  to  D.  and  aflcrwards  received. 
On  the  day  on  which  C.  paid  to  D. 
the  amount  of  the  bill  and  dam- 
ages, D.  remitted  a  sum  to  E.  in 
London,  to  pay  the  j^debt  for  which 
the  bill  had  been  remitted,  and  for 
another  sum  which  would  shortly 
be  due.  In  an  action  for  money 
had  and  received,  brought  by  A. 
against  P.,  to  recover  back  the 
amount  paid  to  him  on  the  first 
of  the  s«et  of  exchange ;  it  was  held, 
that  the  payment,  after  protest,  to 
£.,  the  endorsee  and  holder  of  the 
second  of  tlie  set  of  exchange,  was 
good  and  valid ;  that  the  dishonor 
of  the  bill  was  waived  by  the  holder, 
before  the  payment  to  D.  in  Ntto- 
York;  and  that  A.  was  entitled  to 
recover  back  the  money,  as  paid 
under  a  mistake.  Durkin  and 
Henderson  v.  Cranston  and  others, 

442 

10.  Where  a  promissory  note,  payable 
in  chattels,  was  declared  upon  as 
under  the  statute,  and  the  breach 
assigned  was,  that  the  defendant 
did  not  pay  die  money  mentioned 
in  the  note,  &lc.,  it  was  held,  ader 
verdict,  that  the  reference  to  the 
statute  might  be  rejected,  as  sur- 
plusage, and  the  defect  in  assigning 
the  breach  was  aided  by  the  ver- 
dict, so  that  the  court  would  intend 
that  a  sufficient  breach  was  proved. 
Thomas  v.  Jloosa,  461 

11.  In  an  action  against  two  or  more 
persons  on  a  promissory  note,  with 
a  joint  name  or  firm,  if  the  decla- 
ration contains  no  averment  that  the 
defendants  were  partners,  or  acted 
under  the  firm,  but  that  the  defend- 
ants *'made  the  note  with  their 
own  hands  and  names  thereto  sub- 
scribed," proof  that  one  of  the 
defendants  subscribed  the  note 
with  the  joint  name  or  firm  is  not 
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sufficient  to  prove  the  contract  as 
laid.     Pease  and  others  v.  Morgan, 

568 

See  Insurance,  16, 


BLOCKADE. 
See  Insurance,  2,  3,  4,  5. 


BOND. 

Where,  by  the  condition  of  a  bond,  the 
obligor  had  an  election  to  pay  GOO 
dollars  for  a  patent  right  at  the  end 
of  12  months,  or  to  account  to  the 
obligee  for  the  profits,  &c.,  the 
obligor  sold  the  right  to  a  third 
person,  and  made  no  election 
within  12  months ;  it  was  held,  that 
the  obligor  having  failed  to  make 
his  election,  or  to  perform  any  part 
of  the  condition  of  the  bond  within 
the  time  s))ecified,  he  had  lost  his 
election,  and  the  obligee  might 
elect  which  he  would  demand,  and 
hold  the  obligor  for  the  payment  of 
the  600  dollars.     M'Nitt  v.  aark, 

4a'> 


C. 


CAYUGA  COUNTY  SUPER- 
VISORS. 

The  act  of  the  4th  of  April,  1807,  (sess. 
30.  c.  122.)  directing  the  super- 
visors of  the  county  of  Cayuga  to 
raise  a  sum  of  money  for  building 
a  fire-proof  clerk's  ofEce,  is  manda- 
tory ;  and  the  supervisors  are  bound 
to  execute  it-  without  delay;  and 
the  supervisors,  who,  at  their  annual 
meeting  in  Nov.  1809,  refused  to 
raise  money  for  that  purpose,  will 
be  held  liable  to  an  action  for  the 
penalty  given  by  the  act  of  the  20th 
of  March,  1807,  (sess.  30.  c.  43.) 
for  neglecting  and  refusing  to  levy 
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and  raise  nionej  by  tax.     CasweU, 
qui  torn,  S^c,  v.  Alien^  63 


CHAMPERTY  AND  MAINTE- 
NANCE. 

Where  a  person  purchases  land,  know- 
ing al  the  time  that  the  land  is  held 
adversely  to  the  person  of  whom  he 
purchases,  by  persons  claiming  by 
deed,  he  is  liable  under  the  "  act  to 
prevent  and  punish  champerty  and 
maintenance/'  (sess.  24.  c.  87.)  to 
an  action  for  the  value  of  the  land, 
and  the  improvements  thereon. 
TeaU^  ^t  tcun,  S^c,  v.  Fbnda,  251 


CHANCERY. 

1.  Where  T.,  a  feme  sole,  residing  in 
8i,  Croix,  in  October,  1800,  gave 
a  power  of  attorney  to  A.  &  Ca,  to 
act  tor  her,  in  regard  to  her  share 
of  the  estate  of  C.,  of  New-York, 
deceased,  of  whom  she  was  one  of 
the  heirs,  and,  afterwards,  in  April, 
1801^  the  answer  of  T.  to  a  bill  in 
chancery,  filed  relative  to  the  estate 
of  C,  was  signed  by  A.,  with  the 
name  of  A.  d&  Co.,  as  attorneys  of 
T.,  but  without  any  knowledge  of 
the  marriage  and  subsequent  death 
of  T.,  or  revocation  of  the  power ; 
it  was  held,  that  the  answer  was 
not  properly  signed,  or  put  in,  and 
that  the  subsequent  proceedings 
were,  therefore,  irregular.  Rogers 
and  Wife  v.  Cruger  and  others,  in 
error,  657 

9L  It  seems,  that  a  general  power  to 
act,  relative  to  the  management  of 
an  estate,  does  not  authorize  an 
attorney  to  put  in  an  answer,  for 
the  principal,  to  a  bill  in  chancery, 
relative  to  it ;  and  that  answers  to 
bills  in  chancery  must  be  signed  by 
the  party,  and  put  in  under  oath,  ib, 

3  An  infant  cannot  bind  himself,  by 
his  own  assent,  nor  even  by  the 
consent  of  a  guardian,  unless  his 
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acts  are  deemed  by  a  coort  of 
chancery  beneficial  to  him.  Rogers 
and  Wife  r,  Cruger  and  otAtrs,  m 
error,  •  557 

4  Where  C,  by  his  last  will  and  tes- 
tament, devised  one  third  of  all  his 
estate  to  his  wife,  to  be  taken  out 
of  such  parts  of  the  estate,  real  or 
personal,  as  she  might  elect,  so  that, 
on  a  fair  and  equitable  ralnation 
and  appraisement  of  the  same,  the 
parts  she  should  choose  should  not 
exceed  the  value  of  one  third  of  his 
estate,  6lc.  Under  an  order  of  the 
Court  of  Chancery,  the  whole  of 
the  estate  of  C,  real  and  per»>nal, 
was  valued  and  appraised  by  three 
persons,  appointed  by  the  court,  and 
sworn  as  appraisers,  and  the  widow 
made  her  election  of  parts  of  the 
real  and  personal  estate,  amounting 
to  one  third  of  the  appraised  value ; 
at  the  instance  of  the  heirs,  the 
appraisement  was,  afterwards,  set 
aside,  on  the  ground  of  a  gross 
mistake  of  the  appraisers  in  calcu- 
lating the  value  of  a  certain  part  of 
the  estate,  connected  with  other  cir- 
cumstances in  the  case,  though  do 
actual  misconduct  or  fraud  was  to 
be  imputed  to  the  a{^raisers.        ib. 


CHEAT. 

1.  To  constitute  a  cheat  or  fraud  an 
indictable  offence,  at  common  law, 
it  must  be  such  a  fraud  as  would 
affect  the  public ;  such  a  deception 
as  common  prudence  cannot  guard 
against;  as  by  using  false  weights 
or  measures,  or  false  tokens,  or 
where  there  is  a  conspiracy  to 
cheat.     People  y.  Babcock,       201 

2.  Where  A.  had  a  judgment  against 
B.,  and  B.  came  to  A.,  and  said  he 
would  settle  by  paying  money  in 
part,  and  giving  a  note  for  the 
residue,  and  A.  drew  a  receipt  in 
full,  in  discharge  of  the  judgment, 
and  B.  got  possession  of  tne  receipt 
without  paying  the  money,  or  giving 
a  note;  and  the  indictment  charged 


INDEX. 


G43 


him  with  havmor  obtained  the  re- 
ceipt  falsely,  fraudulently  and  de- 
ceitfully, and  under  false  acts  and 
colors,  and  under  pretenoe  that  he 
had  the  money  in  his  pocket,  and 
would  pay  it  immediately,  and  give 
his  note  ibr  the  residue,  it  was  held 
that  there  was  no  false  token,  but 
only  a  false  assertion,  and  that  an 
indictment  would  not  lie.  People 
▼.  Babcock,  201 


CONSIDERATION. 

1.  Where  there  is  a  consideration  ex- 
pressed in  a  deed,  without  saying, 
"  and  also  for  other  considerations," 
proof  of  any  other  consideration 
than  the  one  expressed  is  not  ad- 
missible.    Maiglry  v.  Haucr^   341 

2.  If  the  consideration  in  a  deed  is 
not  truly  stated,  the  party  must  seek 
his  relief  in  a  court  of  chancery,  ih, 

fSu  Assumpsit,  1.  3,  4.     Bills  of  Ex- 
change, &.C.,  3,  4,  5, 


CORPORATION. 


3.  In  an  action  of  covenant  for  the 
non-payment  of  rent  reserved  m  a 
lease,  if  the  plaintiff  recovers  judg- 
ment for  less  than  250  dollars,  he 
b  entitled  only  to  the  costs  of  the 
Court  of  Common  Pleas.  Beecker 
v.  Piatt,  555 


COURT-MARTIAL. 

1.  A  summons  to  appear  before  a  regi- 
mental court-martial,  to  show  cause 
why  a  fine  should  not  be  levied, 
under  the  act  to  organize  the  militia 
of  the  state,  (sess.  24.  c.  166.  s.  30.) 
is  in  the  nature  of  process^  and 
must  he  personally  served.  Capron 
V.  Austin,  95 

2.  An  action  lies  against  the  president 
of  a  regimental  court-martial,  for 
issuing  a  warrant  by  which  a  fine 
was  collected^  when  the  party  had 
not  been  personally  served  with  a 
summons  to  appear  and  show  cause, 
but  only  a  copy  thereof  left  at  his 
house.  t^. 

8ed  vide  Act,  sess.  32.  c.  165.  s.  76. 

aliter. 


A  corporation  may  sue,  though  it  can- 
not be  sued,  before  a  justice's  court 
Hotchkiss  ▼.  Religious  Society  in 
Homer,  356 


COSTS. 


COURT  OF  COMMON  PLEAS. 

Error  lies  firom  a  judgment  of  nonsuit  by 

a  court  of  common  pleas,  as  it  is  a 

judgment    with    costs.       Schemer^ 

.  horn  V.  Jenkins,  373 


1.  Where  judgment  is  given  in  the 
court  below  for  the  plaintiff,  and 
that  judgment,  on  a  writ  of  error, 
is  reversed  above,  the  plaintiff  in 
error  recovers  no  costs.  Pease  and 
another  v.  Morgan,  468 

2.  Where  an  attorney  of  this  court  is 
sued,  and  a  judgment  is  recovered 
against  him  for  a  sum  exceeding 
25  dollars,  but  less  than  50  dollars, 
the  plaintiff  is  entitled  to  full  costs. 
Wabh  v.  Sackrider,  537 


COVENANT. 

1.  Where  A.,  in  consideration  of  500 
dollars,  paid  in  full  for  50  acres  of 
land,  covenanted  to  convey  the  land 
to  B.,  by  a  good  and  sufficient  deed, 
on  or  before  a  certain  day,  or  in 
lieu  thereof  to  pay  him  800  dollars ; 
it  was  held,  that  B.  was  entitled  to 
recover,  for  a  breach  of  the  cove* 
cant,  the  800  dollars  with  interest 
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it  being  in  the  nature  of  liquidated 
damages,  and  not  a  penalty.  Sios^ 
son  V.  Beadle^  72 

2.  In  an  action  of  covenant,  broaght 
by  the  grantee  against  the  grantor, 
for  a  breach  of  the  covenant  against 
encumbrances  in  a  deed,  the  postea, 
in  an  action  of  ejectment  brought 
against  the  grantee  by  a  mortgagee 
on  a  prior  mortgage  of  the  same 
land,  is  sufficient  to  support  the 
action.     Waldo  v.  Lonsr,  173 

3.  The  plaintiff  in  this  action  is  enti- 
tled to  recover  not  only  the  consid- 
eration money  in  his  deed,  and  the 
interest,  but  also  the  costs  of  the 
ejectment  suit  against  him.  ib. 

4.  Where  mutual  covenants  go  only  to 
a  part  of  the  consideration,  and  a 
breach  of  that  part  may  be  paid  for 
in  damages,  the  defendant  cannot 
set  it  up  as  a  condition  precedent ; 
but  the  covenants  in  such  case  are 
regarded  as  independent  Bennet 
V.  The  Executors  of  Pizley,      249 

5.  In  an  action  of  covenant,  the  plain- 
tiff declared,  that  in  consideration 
of  400  dollars,  paid  to  the  defend- 
ant, he  promised  to  convey,  on  the 
1st  of  December,  1802,  to  the  plain- 
tiff, a  certain  lot  of  land  lying  in 
N.,  the  same  to  be  appraised  by  A. 
and  B.,  and  if  appraised  at  more 
than  400  dollars,  the  plaintiiT  was 
to  pay  to  the  defendant  the  surplus, 
and  if  at  less  than  that  sum,  so 
much  was  to  be  deducted,  &c.,  and 
averred  that  he  was  ready  to  receive 
a  deed,  but  the  defendant  did  not 
convey,  &g.  On  demurrer,  the 
declaration  was  held  good.  ib. 

6.  In  an  action  on  a  covenant  con- 
tained in  a  deed,  by  which  the 
grantor  *'gave,  gratited"  and  en- 
gaged to  warrant  and  defend  the 
land  against  all  claims,  d&c,  it  was 
held  that  no  action  could  be  main- 
tained either  on  the  implied  or  ex- 
press covenant,  without  alleging 
and  proving  eviction;  and  that 
the  express  warranty  qualified  and 
restrained  any  implied  covenant  of 
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seisin  arishig  from  the  word  give 
Kent  V.  Welsh,  258 

7.  In  an  action  of  covenant  on  the 
covenant  against  encumbrances  in 
a  deed,  the  plaintiff,  if  he  has  paid 
off  the  encumbrance,  may  recover 
the  amount  paid  by  him ;  but  if  he 
has  not  paid  any  thing,  he  can  re- 
cover nominal  damages  only.     De 


Lavergne  v,  Norris, 


258 


8.  If  he  does  not  choose  to  wait  until 
he  is  evicted  by  the  mortgagee,  he 
may  satisfy  the  mortgage,  and  re- 
sort to  his  covenant.  ib. 

9.  In  an  action  of  covenant  oi^  the 
covenants  of  seisin,  power  to  seS, 
quiet  ei^oyment,  against  encum- 
brances, and  warranty,  contained 
in  a  deed,  it  was  held  that  the 
breaches  in  the  declaration  were 
well  assigned  in  the  words  of  the 
covenants;  that  an  entry  of  the 
covenantor  himself,  iratiously,  and 
without  title,  is  a  breach  of  the 
covenant  for  quiet  enjoyment ;  and 
that  a  breach  of  the  covenant  of 
warranty  is  bad,  if  it  does  not  state 
an  eviction.  Sedgwick  v.  HoQcn- 
back,  376 

10.  Where  the  plaintiff  alleged  that  the 
defendant  was  not  seised,  &c.,  and 
the  defendant  pleaded  that  he  was 
seised,  d&c,  and  the  plaintiff  re- 
plied that  he  was  not  seised,  be- 
cause one  W.  B.,  at  the  time,  was 
seised  of  three  undivided  seventh 
parts  of  the  premises,  this  was  held 
a  good  assignment  of  a  breach  of 
the  covenant,  for  it  shows  that  the 
defendant  was  not  seised  absolute- 
ly in  fee  of  the  whole  right.         ib. 

11.  But  the  stating^  an  outstanding 
vnortgage  and  judgment,  at  the 
time  of  the  covenant,  without  aver- 
ring a  foreclosure,  or  possession 
under  the  mortgage,  is  not  alleging 
a  sufficient  breach  of  seisin ;  a 
judgment  of  itself  does  not  transfer 
the  title,  or  destroy  the  seisin,     ib. 

12.  Where  A.  covenanted  to  pay  B. 
300  dollars,  on  a  certain  day,  on 
which  B.  covenanted  to  convey  a 
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farm  to  A.,  and  before  the  day,  B. 
agreed  to  receive  the  300  dollars  in 
bank  bills,  which  A.  tendered  at 
the  day ;  but  B*  refused  to  receive 
them,  it  was  held,  in  an  action  of 
covenant  against  B.,  that  the  agree- 
ment to  receive  bank  bills  was  a 
waiver  of  a  tender  in  gold  and 
silver,  and  was  complete  evidence, 
at  the  trial,  to  support  the  tender 
at  the  day.     Warren  v.  Main,  476 

See  Lbabk,  4;     Executors  and  Ao- 

UINUTBATORSy    5. 


D. 


DYED. 

1.  If,  in  the  description  of  an  estate 
in  a  deed,  there  are  particulars 
saflicicntly  ascertained  to  designate 
the  thing  intended  to  be  granted, 
the  addition  of  circumstances,  false 
or  mistaken,  will  not  frustrate  the 
deed.  Jackson,  ex  dem,  Rogers 
and  another,  ?.  Clark,  217 

8.  But  where  the  description  of  the 
estate  intended  to  be  conveyed  in- 
cludes several  particulars,  all  of 
which  are  necessary  to  ascertain 
the  estate  to  be  conveyed,  no  estate 
will  pass,  except  such  as  will  agree 
with  every  particular  of  the  de- 
scription. i6. 

3.  Where  the  description  of  the  prem- 
ises in  a  deed  were,  *'  all,  d&c.  lot 
No.  1,  of  the  smaller  lot  No.  3,  of 
the  subdivision  of  lot  No.  10,  in 
the  12th  general  alk>tment  of  the 
patent  of  K.,"  &c.,  and  there  was 
a  mistake  in  inserting  the  12th, 
instead  of  the  2lst  general  allot- 
ment, it  was  held,  that  the  premises 
which  were  claimed  to  be  in  the 
2 1st  genera]  allotment  passed  by 
the  deed.  ib, 

4.  And  if  the  words,  ''  with  the  dwell- 
ing-house thereon,''  be  inserted  to 


the  description,  when,  in  fact,  there 
was  no  dwelling-house  on  the  prem- 
ises claimed  under  the  deed,  it  is 
merely  9  false  circumstance,  which 
does  not  control  the  rest  of  the  de- 
scription, nor  defeat  the  grant. 
Jackson,  ex  dem*  Rogers  and  an- 
other, v.  Clark,  217 

5.  By  a  map  of  the  survey  of  a  cer- 
tain tract  of  land  for  which  patents 
were  issued,  lots  No.  15  and  16 
were  made  to  join  each  other,  and 
by  the  mistake  or  fraud  of  the  sur- 
veyor, according  to  the  courses  and 
distances  of  his  survey,  the  line  of 
lot  No.  15  would  not  extend  to  lot 
No.  16,  but  left  a  vacant  piece  of 
land  between  them;  it  was  held, 
aRer  various  mesne  convevances, 
during  a  lapse  of  near  18  years, 
that  the  parties  should  be  bound 
by  their  actual  location,  under  the 
deed,  according  to  the  metes  and 
bounds-given  in  the  original  survey, 
without  reference  to  the  map  and 
patents.  Jackson,  ex  dem.  Good* 
rich  and  others,  v.  Ogden,         238 

G,  What  acts  and  declarations  of  par- 
ties will  amount  to  such  a  practical 
location  and  construction  by  them, 
as  to  be  binding  and  conclusive, 
though  made  under  a  mistake  as  to 
the  extent  of  their  legal  rights,     ib. 

See  CoN8ID£IUTIONy  I J  2. 


DEVISE. 

A.  made  his  will,  duly  executed,  and 
devised  all  the  lands  of  which  he 
was  then  possessed  to  his  four 
sons;  and  having  afterwards  become 
seised  of  other  lands,  he  altered 
his  will  by  erasures  and  interlinea- 
tions, so  as  to  make  the  devise  ex- 
tend to  all  lands  of  which  he  should 
die  seised;  and  endorsed  a  memo^ 
randum,  to  that  effect,  on  the  will, 
stating  the  alterations  he  had  made ; 
but  the  memorandum  was  attested 
by  two  witnesses  only ;  it  was  held 
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that  the  erasures  aod  interlinea- 
tions did  not  destroy  the  original 
devise,  but  that  the  alteration,  not 
having  been  attested  by  three  wit- 
nesses, could  not  operate ;  and  the 
lands  acquired  subsequent  to  the 
date  of  the  devise  descended  to  the 
heirs  at  law.  Jackson,  ez  dem, 
Howard  and  others^  y.  Hottawaif, 

394 


DEVISEE. 


Set  Lbgact 


DOWER. 

1.  The  privilege  of  the  widow  **.to 
tarry  in  the  chief  house  of  her  hus- 
band 40  days,  or  until  her  dower 
be  assigned  to  her,"  {Laws,  sess. 
10.  c.  4.)  will  not  protect  her 
against  an  action  of  ejectment 
brought  after  the  40  days  have 
elapsed,  by  the  heir,  or  any  person 
deriving  title  from  the  husband. 
Jackson,  ex  dem.  Clark,  v.  (yDon- 
fghy,  247 

2.  If  the  widow's  dower  is  not  assign- 
ed to  her  during  her  quarantine,  she 
may  bring  her  action,  and  recover 
damages  from  the  day  of  her  hus- 
band's death,  but  she  cannot  enter 
for  her  dower,  until  it  is  assigned 
to  her ;  and  after  the  40  days,  the 
heir  may  expel  her,  and  put  her  to 
her  suit.  «6. 
The  estate  of  the  mortgagor  is  the 
real  estate  at  law,  and  the  widow 
of  the  mortgagor  may  recover  her 
dower  out  of  the  land  mortgaged ; 
and  the  tenant  deriving  title  by 
mesne  conveyance  from  the  husband 
of  the  demandant  cannot  deny  the 
seisin  of  the  husband ;  nor  set  up 
the  mortgage  as  a  subsistmg  title ; 
there  having;  been  no  foreclosure  or 
entry  by  the  mortgagee.  CoUins  v. 
Tarry,                                  -    278 
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EJECTMENT. 


See  Practicb,  3.  10. 


ELECTION. 

Where,  by  the  eondition  of  a  bond,  the 
obligor  had  an  eUetinm  to  pay  600 
dollars  for  a  patent  right,  at  the 
end  of  12  months,  or  to  account  to 
the  obligee  for  the  profits,  Slc,  and 
the  obligor  sold  the  right  to  a  third 
person,  and  made  no  election  with- 
in 12  months;  it  was  held,  that 
the  obligor  having  failed  to  make 
his  election  to  perform  any  part  of 
the  oondition  of  the  bond  within 
the  time  specified,  he  had  lost  his 
election »  and  the  obligee  might 
elect  which  he  might  demand ;  and 
hold  the  obligor  for  the  payment  of 
the  600  doUars.     ATNitt  v.  Ciark, 
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ENTRY  ON  LAND. 

A.  died  seised  of  land,  in  1771,  leaTing 
a  widow,  an  only  son,  his  heir  at 
law,  and  a  daughter.  The  widow 
entered  into  possession  of  the  land, 
and  the  daughter  having  married 
B.,  the  widow  gave  permission  to  B. 
and  his  wife  to  occupy  a  part  of 
the  land ;  and  B.  continued  in 
possession,  claimiug  to  hold  it,  in 
right  of  his  wife.  In  an  action  of 
ejectment  brought  by  the  heir  at 
law  against  B.^  it  was  held,  that 
the  legal  intendment  was  that  the 
widow  entered  as  guardian  t»  S4h 
cage  to  her  infant;  and  that  the 
defendant,  having  entered  by  per- 
mission of  the  guardian,  and  un- 
der the  title  of  the  heir  at  law, 
could  not  set  up  a  title  in  a  third 
person,  in  contradiction  to  the  tide 
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under  which  he  so  entered.    Jack* 
son,  tx  dim,  Daoy,  v.  Dt  WaUSy 

157 


ESCHEAT. 

1 .  Where  there  is  a  failure  of  inherit- 
able blood,  by  reason  of  alienism, 
the  lands  do  not  escheat^  but  go  to 
the  next  of  kin.  Jackson,  ex  dem, 
ElmenrJorf  and  others,  v.  Jackson 
and  others,  214 

2.  L.,  a  native  of  iV«i^F<w^,  was  seised 
of  lands  in  1749.  He  afterwards 
went  to  8i.  Thomas,  a  Danish 
island,  there  married  a  Danish 
subject,  by  whom  he  had  two 
daughters,  and  died  in  1750.  One 
of  the  daughters  died  without  issue, 
and  before  coming  of  age;  the 
other  married  a  Danish  subject, 
and  died  in  1774,  leaving  an  infant 
daughter,  who  died  in .  1775.  It 
was  held  that  the  two  daughters 
were  British  subjects  within  the 
statute  of  3  Geo.  II.  c.21.  but  that 
the  granddaughter  was  an  alien; 
and  that  the  lands  of  L.  did  not 
escheat  by  reason  of  her  aUenism ; 
but  the  issue  of  the  elder  brother 
would  inherit,  as  the  next  heir  at 
law.  «^» 


ESCAPE. 

See  Sheriff. 


EVIDENCE. 

1  Where  an  agreement  for  the  sale 
and  conveyance  of  land,  dated  in 
1689i,  was  produced  in  evidence, 
the  jury  were  allowed,  in  1809,  to 
presume  a  conveyance  pursuant  to 
the  agreement.  Jackson,  ex  dem, 
Stoutenhergh  and  others,  v.  Jfwr- 
ray,  5 

2.  The  contents  of  a  cerfiorun,  or 
other  writ,  cannot  be  proved  by 


parol,  but  the  original,  or  a  sworn 
copy  of  it,  must  be  produced. 
Brush  V.  Taggart,  l9 

3.  In  an  action  of  assumpsit  on  a 
promise  to  deliver  a  quantity  of 
boards,  at  a  certain  time  and  place, 
in  which  the  defendant  pleaded 
that  he  had  the  boards  at  the  time 
and  place  ready,  d&c,  it  wab  held 
that  proof  of  there  being  boards  of 
a  sufficient  quality  and  quantity,  at 
the  time  and  place,  was  not  suffi- 
cient to  support  the  plea,  without 
also  proving  that  they  belonged  to 
the  defendant.     Cobb  v.  Williams, 

24 

4.  Testimony  as  to  the  declarations 
of  a  person  deceased,  unless  made 
on  oath,  or  tit  ertremis,  when  he 
came  to  a  violent  end,  is  not  ad- 
missible.    Gray  v.  Goodrich,      95 

5.  It  is  not  necessary,  in  all  cases,  to 
give  positive  evidence  that  the  de- 
fendant has  received  money  for  the 
plaintiff,  but  where,  from  the  facts 
proved,  it  may  fairly  be  presumed 
that  the  defendant  has  received  the 
plaintiffs  money,  the  plaintiff  may 
recover  for  money  had  and  received 
to  his  use.     Ihtttle  v.  Mayo,      132 

6.  In  an  action  against  a  sheriff  for  the 
escape  of  a  prisoner  charged  in  ex- 
ecution, it  is  sufficient  evidence, 
prima  facie,  on  the  part  of  the 
plaintiff,  to  entitle  him  to  recover, 
that  the  prisoner  was  seen  at  large 
walking  in  the  street.  Steioard  v. 
Kip,  165 

7.  In  an  action  brought  by  a  sheriff  on 
a  bond  taken  for  his  security,  on 
granting  the  liberties  of  the  gaol  to 
a  prisoner  on  execution,  against 
the  sureties,  the  record  of  a  judg- 
ment of  recovery  against  the  sheriff 
for  an  escape  of  the  prisoner,  is 
conclusive  evidence  for  the  plain- 
tiff.    Kip  V.  Brigham  and  othert, 

168 

8.  And  a  verdict,  without  the  judg- 
ment, is  evidence,  at  least,  to  prove 
the  recovery  and  actual  damages, 
if  not  the  escape.  ib. 

9.  In  an  action  of  covenant,  broaghl 
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by  the  grantee  against  the  grantor, 
for  a  breach  of  the  covenant  against 
encumbrances,  in  a  deed,  the  pos" 
tea  in  an  action  of  ejectment 
brought  against  the  grantee  bj  a 
mortgagee,  on  a  prior  mortgage  of 
the  same  land  by  the  grantor,  is 
sufficient  evidence  to  support  the 
action;  and  the  plaintiff  is  entitled 
to  reooTcr  not  only  the  considera- 
tion-money in  his  deed,  and  the 
interest f  but  also  the  ro.<t5  of  the 
ejectment  suit  against  him.  Waldo 
V.  Long,  173 

10.  If  a  plaintiff  read  in  evidence  an 
act  of  the  legislature  from  a  new»- 
paper,  which  is  admitted  by  the 
court,  and  the  defendant  afterwards 
reads  an  exemplified  copy  of  the 
same  act,  he  cannot,  aflerwards,  on 
certiorari,  allege  for  error,  the  ad- 
mission of  the  act  read  by  the 
plaintiff,  although  not  legal  evi- 
dence.    JJearsey  v.  Pmyn,      179 

11.  Parol  evidence  of  a  disclaimer  of 
title  to  real  property  is  not  admis- 
sible. Jackson,  ex  dem.  Van  Alen 
and  others,  v.  Vosburgh,  186 

12.  Where  an  acknowledgment  of 
tenancy,  on  the  part  of  the  defend- 
ant in  ejectment,  has  been  proved, 
he  will  not  be  allowed  to  give  evi- 
dence to  contradict  or  disprove  the 
title  of  his  landlord.  ib. 

13.  Whether  there  be  a  tenancy  or 
not,  is  matter  of  fact ;  and  parol 
evidence  may  be  received  to  dis- 
prove it.  ib, 

4.  Any  matter  arising  since  issue 
joined,  and  which  might  have  been 
pleaded  jmis  darrein  continuance, 
must  be  so  pleaded,  and  cannot  be 
given  in  evidence  under  the  gene- 
ral issue.  JackaoH,  ex  dem,  Colden 
and  others,  v.  TJiVA,  194 

15.  A  deposition  taken  before  trustees 
appointed  under  the  act  giving  re- 
lief against  absent  and  absconding 
debtors,  may  be  read  in  evidence 
before  referees  nominated  under  the 
same  act,  af>er  (he  death  of  the 
witness,  though  taken  by  the  trus- 
tees m  the  absence  of  the  creditors, 
478 


or  ex  parte,  the  trustees  being  con- 
sidered as  agents  of  both  parties. 
Coxy.  Trustees  of  Pearce,        29S 

16.  In  prosecutions  for  bigamy,  the 
mere  confession  of  the  pirty  is 
not  sufficient  evidence  of  the  first 
marriage :  but  there  must  be  proof 
of  a  marriage  in  fact  The  People 
V.  Humphrey,  314 

17.  In  an  action  against  two  or  more 
persons,  on  a  promissory  note,  with 
a  joint  name  or  firm,  if  the  declara- 
tion contains  no  averment  that  the 
defendants  were  partners,  or  acted 
under  the  firm,  but  that  the  de- 
fendants **  made  the  note,  with  their 
own  proper  hands  and  names  there- 
unto subscribed,"  proof  that  one  of 
the  defend anur  subscribed  the  note 
with  the  joint  name  or  firm  is  not 
sufficient  to  prove  the  contract  as 
laid.     Pease  andanothar  v.  Morgan. 
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EXECUTORS  AND  ADMINIS 
TRATORS. 

1.  Where  a  person  makes  a  fruudu- 
lent  conveyance  of  goods  to  another, 
for  the  purpose  of  defeating  his 
creditors,  and  dies  intestate,  the 
conveyance},  though  void  as  against 
creditors,  is  good  against  the  intes- 
tate ;  and  an  action  may  be  main- 
tained against  the  administrators 
for  the  goods.     Osborne  v.  Moss, 

161 

2.  A.  confessed  a  judgment  in  favor  of 
B.  fraudulently,  for  the  purpose  of 
defeating  his  creditors,  on  which  an 
execution  issued,  and  the  goods  of 

A.  were  seized,  when  A.  died  in- 
testate, and  the  goods  were  pur- 
chased at  the  sheriffs  sale  by  B.,  as 
the  highest  bidder,  for  the  same 
fraudulent  purpose;  and  C,  being 
a  creditor  of  A.,  took  out  adminis- 
tration on  his  estate,  and  seized 
and  took  the  goods  out  of  the  pos- 
session of  B.  as  the  property  of  A 
In  an  action  of  trespass  brought  b) 

B.  against  C ,  it  was  held  that  C. 
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m  hifl  cnaracter  of  administrator, 
could  not  impeach  the  judgment 
on  the  ground  of  fraud ;  and  that 
he  had  no  right  to  take  the  goods 
as  a  creditor,  without  suit,  but  was 
a    trespasser.      Osborne    v.  Moss, 

161 

3.    But  though  C.  was  administrator 

of  A.,  he  might,  as  a  creditor,  have 

sued  B.  as  executor  de  son  tort,  ib. 

4;  A.,  having  made  his  will,  died  in 
NeW'York,  leaving  B.  and  C.  his 
surviving  children  and  residuary 
legatees.  B.  took  out  administra- 
tion with  the  will  annexed,  and  died, 
leaving  goods,  d&c.  of  A.  unadmiu- 
istered,  and  particularly  a  large 
debt  due  from  D.  to  the  estate  of  A. 
in  Etiffland,  It  was  covenanted 
and  agreed  between  £.,  administra- 
tor of  B.,  and  C,  who  resided  in 
England^  that  E.  should  release  to 

C.  all  right  to  the  goods  of  A.  in 
England,  and  empower  C.  to  take 
out  administration  in  England  on 
the  goods,  d&c.  of  A.,  and  16  indem- 
nify C.  from  all  legacies,  actions, 
6lc,  in  consequence  of  taking  out 
such  administration  in  England; 
and  C.  covenanted  Jo  account  to 
A.  for  all  moneys  she  should  re- 
ceive of  D.,  and  E.  covenanted  that 
in  case  E.  should  not  obtain  admin- 
istration in  E}igland,  or  in  case, 
after  obtaining  such  administration, 

D.  should  refuse  to  account  to  E. 
for  all  moneys  due  from  him  to  the 

.  estate  of  A.,  and  pay  the  same 
within  one  month  after  notice,  and 
request  to  him  from  C,  that  E.,  as 
administrator  of  B.,  would  pay  and 
satisfy  to  C.  all  her  full  share  of  the 
real  and  personal  estate  of  A.,  her 
father,  d^c.  C.  obtained  adminis- 
tration in  England  of  the  goods, 
d^c.  of  A.,  and  demanded  payment 
of  the  debt  due  from  D.,who,  being 
before  and  at  that  time,  insolvent, 
and  unable  to  pay,  offered  to  pay 
O.  the  amount  of  the  principal  of 
'the  debt  due  to  the  estate  of  A., 
exclusive  of  the  interest  which  had 
accrued,  if  C.  would  acquit  and 
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discharge  him  from  all  further  do» 
mands,  but  otherwise  he  would  not 
pay ;  and  C,  as  most  advantageous 
to  the  estate  of  A.,  accepted  tho 
offer,  and  received  the  principal  ol 
the  debt  from  D..  without  ihe  inter 
est,  and  thereupon  released  and 
discharged  him.  In  an  action  of 
covenant,  brought  by  C.  against  E. 
on  the  agreement,  to  recover  her 
share  of  the  estate  of  A.,  it  was 
held,  that  the  release  by  B.  of  the 
debt  due  from  D.  to  the  estate  ol" 
A.  was  a  good  defence ;  that  C, 
by  the  agreement,  was  to  take  out 
administration  in  England ,  solely 
for  the  purpose  of  collecting  the 
debts  due  from  D.,  and  had  no 
discretion  to  compound  for  the 
same,  or  release  any  part  of  it,  and 
by  so  compounding,  and  releasing 
D.,  C.  had  taken  the  debt  upon 
herself,  and  had  failed  to.  perform 
the  condition  precedent  to  her  right 
of  action  against  E.,  the  adminis- 
trator of  B.,  under  the  agreement 
De  Diemar  and  Wife  v.  Van 
Wagenen,  404 


F. 


FOREIGN  LAWS. 


See  Insolvent  Debtors,  2,  3. 


FRAUDS,  STATUTE  OF 

1.  A  contract  for  the  sale  and  delivery 
of  the  possession  of  land,  and  the 
itnprovimenis  thereon,  must  be  in 
writing;  otherwise,  it  is  within  the 
statute  of  frauds.  Howard  v.  Eas' 
ton,  205 

2.  Possession  is  prima  facie  evidence 
of  title,  and  is  an  interest  in  land 
within  the  statute.  ib, 

3.  Where  a  landlord,  ^having  distrained 

he  goods  of  his  tenant,  for  rent  in 
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arrear,  A.  signed  an  agreement  en- 
dorsed on  the  inventory  of  the  goods, 
by  which  he  promised  to  deliver  all 
the  goods  to  the  landlord  in  six 
days  afler  demand,  or  pay  him  450 
dollars ;  it  was  held,  that  this  was 
an  original,  not  a  collateral  under- 
taking, and  that  an  action  might  be 
maintained  against  A.  for  a  breach 
of  the  promise.  Slingtrkmd  v. 
Morse  and  others,  463 


Su  JosTiCBs'  Court,  1.  6. 


G. 


FRAUDULENT  CONVEYANCES. 

1  Where  a  person  makes  a  fraudulent 
conveyance  of  his  goods  to  another, 
for  the  purpose  of  defeating  his 
creditors,  and  dies  intestate,  the 
conveyance,  though  void  as  against 
creditors,  is  good  against  the  intes- 
tate, and  an  action  may  be  main- 
tained against  the  administrator  (or 
the  goods.     Osborne  ▼.  Moss,    IGl 

2  .A.  confessed  judgment  to  B. fraud' 
_     ulently,  ^^r  the  purpose  of  defeating 

his  creditors,  on  which  execution 
issued,  and  the  goods  of  A.  were 
seized,  when  A.  died  intestate,  and 
the  goods  were  purchased  by  B., 
at  the  sheriff's  sale,  as  the  highest 
bidder,  but  f^r  the  same  fraudulent 
purpose;  and  C,  being  a  creditor 
of  A.,  took  out  administration  on 
his  estate,  and  seized  and  took  the 
goods  out  of  the  possession  of  B.,  as 
being  the  property  of  A.  In  an 
action  of  trespass  brought  by  B. 
against  C,  it  was  held,  that  C.,  in 
his  character  of  administrator,  could 
not  impeach  the  judgment,  on  the 
ground  of  fraud ;  and  that  he  had 
no  ri^ht  to  take  the  goods,  as  cred- 
itor, without  suit,  but  was  a  ires'- 
passer,  ib, 

)    But  thou:^])  C.  was  administrator  of 
A.,  he   MiiT'ii.  as  a  creditor,  have 
sued  B.,  as  erectit:>r  de  son  tori.   ib. 
474 


GAOL  LIBEIlTIEa 

1.  In  an  action  brought  by  a  slieri^ 
on  a  bond  taken  for  his  security^  oo 
granting  the  liberties  of  the  gaol  to 
a  prisoner  on  execution,  against  the 
sureties,  tlie  record  of  a  judgment 
of  recovery  against  the  sberiflf  for 
an  escape  of  the  prisoner,  is  con- 
clusive evidence  for  the  plaintifil 
Kip  V.  Brigham  and  others,      168 

2.  And  where  a  verdict  was  recovered 
against  the  sheriff,  for  the  escape 
of  a  prisoner,  who  had  given  secu- 
rity for  the  liberties  of  the  gaol,  it 
was  held,  that  the  postea  was  evi- 
dence without  the  judgment,  (in  an 
action  by  the  sheriflf  on  the  bond,^ 
to  prove  the-  recovery  and  actual 
damage,  at  least,  if  not  tlie  escape. 

t6. 

3.  The  sheriff  is  entitled  to  recover 
against  the  sureties  on  the  bond, 
for  the  gaol  liberties,  not  only  the 
amount  of  the  debt  and  costs  in  the 
original  suit,  but  also  the  costs  of 
defending  the  suit  against  him  for 
the  escape.  ib. 

4.  A  person  who  has  given  security 
for  the  liberties  of  the  gaol  is 
bound,  at  his  peril,  and  at  the  risk 
of  his  sureties,  to  keep  within  the 
liberties ;  and  though  the  limits  es- 
tablished by  the  Court  of  Common 
Pleas  are  in  any  part  vague  and 
indefinite,  it  is  the  duty  of  the  pris- 
oner to  keep  in  places  clearly  de- 
lined,  and  within  the  limits ;  for  he 
is  bound  to  know  and  observe  the 
limits.  It  is  not  the  duty  of  the 
sheriff  to  ascertain  the  liberties; 
but  he  is  required  to  let  the  priwn- 
er  on  execution  go  at  large. within 
the  liberties  when  estoUished  by 
the  Court  of  Common  Pleas.        ib. 

5.  Where  the  bounds  of  the  liberties 
of  the  gaol  were  marked  by  no 
visible  monuments,  and  the  survey 
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of  ihein,  as  appointed  by  the  Court 
of  Common  Pleas,  was,  in  some 
parts,  vague  and  uncertain,  and  a 
prisoner,  who  had  given  a  bond  to 
the  sheriff  lor  the  liberties,  without 
intending  to  go  beyond  tlicm,  went 
into  a  house  within  the  reputed 
limits,  but  which  proved  not  to  be 
within  the  acknowledged  tictttal 
liberties,  and  returned  within  the 
actual  liberties  before  suit  brought, 
it  was  held,  that  this  being  an  in- 
advertent and  involuntary  escape, 
and  a  return  before  suit  brought, 
the  sheriff  was  hot  liable  for  an 
escape.     Ballau  v.  Kip,  175 

6.  Do  not  the  reputed  liberties,  in  such 
a  case,  afford  the  best  evidence  of 
the  actual  liberties  of  the  gaol  1   ib. 

See  Sheriff. 


GIFT. 

1.  A  gift  is  not  consummate  until  the 
delivery  of  the  thing  promised;  and 
until  the  delivery,  the  party  may 
revoke  his  promise.  Pearson  v. 
Pearson,  26 

2.  A  parol  promise  to  pay  money,  as 
a  gift,  will  not  support  an  action.  t6. 


GOVERNOR  OF  THE  STATE. 

By  several  acts  of  the  legislature  from 
1804  to  1807,  the  governor  of  the 
state  was  authorized  to  draw  from 
the  treasury  a  sum  not  exceeding 
750  dollars,  in  each  year,  to  defray 
the  iticidental  expenses,  in  adminis- 
tering the  government  of  the  state ; 
and  the  governor,  having  received 
the  sums  there  appropriated,  exhib- 
ited his  account  of  his  expenditures, 
equal  to  the  amount  received;  it 
was  held,  that  the  propriety  of  the 
items  charged  for  these  incidental 
expenses  was  not  a  subject  of  judi- 
cial cognizance ;  but  was  necessar 
rily  left  to  the  discretion  of  the 
executive,  under  the  control  of  the 


legislature,  and  that  the  governor 
was  not  liable  to  an  action,  at  the 
suit  of  the  people,  to  recover  back 
any  part  of  the  money  so  received 
and  expended,  on  the  ground  of  it< 
having  been  improperly  expended 
The  People  v.  Lewis,  73 


GREGORY'S  PLANTATION. 

The  boundary  of  the  tract  of  land  on 
NeuhYork  Island, Cfdied  Gregory's 
Planiaiion,  is  not  to  be  construed 
to  extend  west  of  the  old  Harlaem 
road.  Jackson,  ex  dem.  Stouten* 
>  burgh,  V.  Murray,  5 


GUARDIAN  IN  SOCAGE. 

A.  died  seised  of  land  in  1771,  leaving 
an  only  son,  his  heir  at  law,  and  a 
daughter.  The  widow  entered  into 
possession  of  the  land ;  and  the 
daughter  having  married  B.,  the 
widow  gave  permission  to  B.  and 
his  wife  to  take  possession  and 
occupy  a  part  of  the  land,  and  B. 
continued  in  possession,  claiming  to 
hold  in  right  of  his  wife.  In  an 
action  of  ejectment,  brought  by  the 
heir  at  law  against  B.,  it  was  held, 
that  the  legal  intendment  was,  that 
the  widow  entered  as  guardian  in 
socage  to  her  infant  son ;  and  that 
the  defendant,  having  entered  by 
permission  of  the  guardian,  and 
under  the  title  of  the  heir  at  law, 
could  not  set  up  a  title  in  a  third 
person,  in  contradiction  to  the  title 
under  which  he  so  entered.  Jack- 
son,  ex  dem.  Davy,  v.  De  Walts, 

157 


H. 


HIGHWAYS. 

A  road  used  as  a  public  highway  for  2C 
years  next  preceding  the  2l8t  March 
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1807,  becomes  a  public  highwaj, 
though  not  recorded  ;  and  it  does 
not  cease  to  be  a  piiUic  highway, 
though  originaUy  leading  to  a  dock 
and  landing,  or  ferry,  and  such 
ferry  has  been  changed,  and  though 
Home  part  of  the  way  has  been 
appropriated  and  built  upon,  if  the 
pii(.sage  continues  open  to  the  same 
dock  and  laod'mg*  GeUaiian  t. 
Gardner,  106 


HUSBAND  AND  WIPE. 

I.  A.,  being  seised  of  land,  in  right 
of  his  wife,  executed  a  lease  in 
179G,  to  B.  for  life,  which  was  as- 
signed toC.  In  1806,  A.  and  his 
wife  executed  a  lease  to  D.  for  the 
same  lands,  for  the  same  lives,  and 
with  the  same  corenants;  A.  died 
in  1808,  and  the  wife,  aRerwards, 
in  1809,  received  rent  of  C. ;  it 
was  held  that  the  wife,  having 
joined  her  husband  in  executing 
the  lease  in  1806,  which  was  duly 
acknowledged  according  to  the 
statute,  had  put  it  out  of  her  power 
to  affirm  tlie*  lease  given  by  her 
husband  in  1796,  and  that  D.  could 
not  be  prejudiced  by  her  acts. 
JtMcksoH^  ex  drm,  CampbtU  and 
Hratif^  V.  liolioway,  81 

il  li  sfrms^  that  where  the  wife  is  not 
a  party  to  a  lease  of  her  land,  it  is 
void*  as  to  her ;  and  an  acceptance 
of  rent,  or  any  act  of  the  wife, 
after  i\w  de^th  of  her  husband, 
^  ill  not  coufirni  lU  ib. 


ary  war,  "  to  hold  nuto  him  ana 
his  heirs  and  assigns  for  ever,"  and 
the  patentee  died,  leaving  two  sons, 
his  heirs,  who  sold  and  conveyed 
the  land  to  A.,  it  was  held  that  ttip 
sale  and  convejrance  were  void. 
Jatkson,  ex  dem.  GHibert,  r.  Wood, 

290 
2b  Indians  residing  in  the  state  of 
Nevh  York  cannot,  according  to  the 
constitution  and  laws  of  the  state, 
alien  their  lauds,  without  the  con- 
sent of  the  Jevislatnre,  or  the  ap- 
probation of  the  sorveyor-geoeral. 

ib. 


INDICTMENT. 


See  Cheat. 


INFANCY. 

L  The  infancy  of  the  plaintiff  is  not 
a  ground  of  nonsuit  at  the  trial,  but 
must  be  pleaded  in  abatement. 
Schemtrhorn  v.  Jenkins,  373 

2w  Such  an  appearance  is  good  after 
verdict,  by  the  statute  oi  jeafails. 

ih. 

3.  By  pleading  in  chief,  the  defend- 
ant admits  the  due  appearance  of 
the  plaintiff.  ih. 

See  Chanccrt,  3. 


INTEREST. 


L 


INDIANS. 


>\  her^  a  |w^t«^nl  (5^r  a  lot  of  land 
w.iH  vfr:tnuHi,  in  17^1.  i^  an  Om^da 

4;« 


See  CoTBNAifT,  4. 


INSOLVENT  DEBTORS. 

K  The  debt  of  a  penoo  discharged 
under  the  insolvent  act  is  doe  in 
coascience,  and  is  a  sufficient  con- 
sideration Ibr  a  new  promise  to 
pay  the  defac    Scamton  v.  Eislard, 

36 
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Q.  If  an  insolirent  who  has  obtained 
his  discharge  under  the  insolvent 
act,  undertakes  to  plead  8pecially,<« 
and  to  state  all  the  proceedings  in 
relation  to  his  discharge,  he  must 
state  a  conformity  to  the  act,  in 
every  respect;  and  if  he  does  not 
state  the  facts  correctly,  and  espe- 
cially, if  he  does  not  state  that 
three  fourths,  of  his  creditors  in 
amount  subscribed  his  petition,  &c., 
so  as  to  give  the  judge  jurisdiction, 
the  plea  is  bad.     Frary  v.  Dakin^ 

75 

3.  A  person  in  prison  on  execution, 
who  has  obtained  his  discharge 
under  the  *'  act  for  the  rctief  of 
debtors  with  respect  to  the  impris- 
onment of  their  persons,"  (sess. 
24.  c.  GG.)  passed  the  24th  March, 
1801,  may,  by  virtue  of  the  7th 
section  of  the.  '*  act  to  amend  the 
act  for  giving  relief  ih  cases  of  in- 
solvency, passed  the  8th  April, 
1808,  (sess.  31.  c.  1G3.)  be  pro- 
ceeded against  by  action  of  debt, 
though  he  was  discharged  in  1802, 
previous  to  passing  the  last  act, 
which  provides  that  he  shall  not  be 
held  to  bail,  or  his  body  taken  in 
execution,  on  any  judgment  ob- 
tained in  such  action:  and  such 
action  is  no  infringement  of  the 
immunity  vested  in  him,  by  virtue 
of  his  discharge  under  the  first  act. 
Spencer  v.  Richardson,  116 

4.  A  discharge  under  the  insolvent 
act  of  the  state  of  Connecticut,  by 
which  the  person  of  the  debtor  is 
protected  from  arrest  and  imprison- 
ment, for  any  debt  due  to  any  cred- 
itor named  in  the  insolvent  debtor's 
petition,  is  no  bar  to  a  suit  by  any 
such  creditor  against  such  debtor, 
in  this  state.     White  v.  Carpenter, 

117 

5.  Such  discharge  is  limited  to  the 
person  only,  without  discharging 
the  debt,  and  is  local  in  its  effect. 

ib, 

6.  The  costs  of  suit  mentioned  in  the 
2l8t  section  of  the  act  giving  relief 
in  cases  of  insolvency,  (sess.  24.  c. 


131.)  do  not  itaean  costs  arising  on 
suits  before  instituted  by  the  insol- 
vent Such  costs  are  not  entitled 
to  a  preference  over  other  debts. 
Dey  v.  JLovett  and  others,         374 

• 

See  AssofPsiTy  2. 


INSURANCE. 

1.  A  vessel  and  cargo  were  insured 
from  NcuhYork  to  St,  Lucar, 
The  policies  contained  the  follow- 
ing clause :  ''  The  insurers  take  no 
risk  of  a  blockaded  port;  but  if 
turned  away^  the  assured  to  be  at 
liberty  to  proceed  to  a  port  not 
blockaded."  The  vessel  sailed 
from  NetC'York  the  23d  Decetnbrr, 
1807.  On  the  27th  January,  1 808, 
she  was  captured  off  Cape  St. 
Mary*s,  on  the  coast  of  Portugal 
about  70  or  80  miles  from  the 
shore,  by  a  British  cruiser,  and 
sent  to  Gibraltar,  and  was  there 
condemned  in  the  Vice-Admiralty 
Court,  as  lawful  prize,  *'  for  having 
violated  the  blockades  of  Cadiz 
and  St,  Lucar.*^  During  the 
months  of  January  and  February,. 
there  was  a  blockading  squadron 
off  Cadiz,  which  might  be  seen 
from  St.  JLucar,  and  a  vessel  com- 
ing out  of  that  port  counted  a  fleet 
of  29  sail ;  and  it  was  generally 
understood  that  the  blockade  includ- 
ed St.  Lucar  as  well  as  Cadiz ;  it 
was  held,  that  the  clause  in  the 
policy  extended  to  every  loss  hap- 
pening by  reason  of  a  blockaded 
port,  whether  such  blockade  was 
strictly  legal  or  not,  and  that  the 
insurers  were  not  liable.  Radclijf 
V.  United  Insurance  Company,  3d 

2.  Notice,  either  actual  or  construc- 
tive, of  the  existence  of  a  blockade, 
is.  requisite,  before  a  neutral  can 
be  deemed  in  delicto,  or  to  have 
violated  his  neutral  duty,  ^y  at- 
tempting to  enter  the  port.  ib. 

3.  What  constitutes  a  lawful  block« 
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ade?     Raddiff  t.    United  Inswr- 
once  Company,  38 

4.  There  was  a  blockade,  in  fact,  of 
CwUz  and  8t,  Imcot,  in  January^ 
February  and  March,  1808.        ib, 

5.  It  seems,  that  the  accidental  and 
temporary  dispersion  of  a  blockad- 
ing squadron,  by  a  storm,  is  not  a 
suspension  of  the  blockade,  pro- 
vided the  fleet  uses  all  due  diligence 
to  resume  its  station.  ib, 

6.  A  vessel  was  insured  from  Nevh 
York  until  she  safely  arrived  at 
Nantz,  in  France,  The  policy 
contained  the  (biiowing  clause : 
"  Warranted  not  to  abandon,  in 
case  of  capture  or  detention,  until 
six  months  after  advice  thereof,  or 
until  condemnation ;  also  free  from 
seizure  or  detention  in  port;  and 
not  to  abandon,  in  consequence  of 
being  turned  away,  or  for  having 
been  carried  into  any  British 
port,"  6uC.  The  ship  sailed  from 
NeuhYork  the  24th  of  Decetnber, 
ISDS,  and  during  the  voyage  was 
visited  by  two  British  cruisers, 
who  endorsed  her  register,  forbid- 
ding her  to  enter  any  port  of 
France,  d&c.  Having  met  with  a 
gale  of  wind,  and  being  near  Bellc" 
Isle,  she  went  there  for  a  pilot,  and 
was  chased  by  a  British  cruiser 
under  the  lee  of  the  island,  and 
having  taken  a  pilot  on  board,  she 
lay  to,  about  an  hour,  about  a 
league  from  the  shore,  and  distant 
about  30  miles  from  Nantz,  the 
fog  being  so  thick  that  the  ship 
could  not  safely  proceed;  and 
while  in  this  situation,  about  a 
league  and  a  half  from  the  princi- 
pal fort,  and  nearly  in  reach  of 
cannon  shot,  the  ship  was  taken 
possession  of  by  a  French  armed 
boat,  and  carried  in  under  the  guns 
of  the  fort,  and  there  claimed  as 
prize;  and  was  aflerwards  con- 
demned under  the  Milctn  decree  of 
the  i7th  December,  1808,  for  having 
been  visited  by  a  British  cruiser. 
It  was  held  that  this  was  not  a 
seizure  or  detention  in  port,  with- 
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in  the  meaning  of  the  claase  in  the 
policy,  and  that  the  insured  were 
entitled  to  recover  for  a  total  loss, 
and  also  for  the  expenses  of  the 
captain  in  endeavoring  to  obtain  the 
release  and  restoration  of  the  ship, 
which  included  the  wages  of  the 
captain  from  the  time  be  left  the 
ship  until  he  arrived  in  New-York, 
and  his  passage  money,  with  com- 
missions and  interest  Watson  v. 
The   Marine  Insurance  Company^ 

57 

7.  But  the  insurer  on  the  ship  is  not 
liable  for  any  expense  specifically 
and  exclusively  for  the  benefit  of 
the  cargo,  nor  for  any  sum  per 
diem,  agreed  on  by  the  owner  tc 
be  allowed  the  captain  while  in 
port  ib, 

8.  The  insurer  may  recover  above 
the  sum.  insured,  for  the  expense  of 
labor  and  travel  for  the  defence  and 
recovery  of  the  property  insured. 

t6. 

9.  And  where  expenses  are  incurred 
for  the  recovery  of  the  ship,  the  in- 
sured may  recover  the  wlu^e 
amount  against  the  insurer  on  the 
ship,  though  the  freight  and  cargo 
should  be  incidentally  benefited, 
and  ought  to  contribute  in  propor- 
tion; leaving  the  insurer  on  the 
ship  to  recover,  if  he  can,  of  the 
owners  or  insurers  of  the  fireight 
and  cargo,  for  their  contributory 
shares.  t6. 

10.  Where  the  preliminary  proofs  of 
interest  and  loss  on  a  policy  of  in- 
surance were  submitted  by  the  in- 
surers to  their  agent,  who  stated 
the  amount  of  loss,  which  was 
accordingly  paid  into  court ;  it  was 
held  that  the  act  of  the  agent  of 
the  insurers  admitted  the  sufficien- 
cy of  the  proofs,  in  the  first  in- 
stance. Payment  of  money  into 
court  admits  the  cause  of  action  as 
stated  in  the  plaintifPs  declaration. 
Johnston  V.  Columbian  Insurance^ 
Company,  315 

11.  A  quantity  of  hides  was  purchas- 
ed at  Montevideo,   for    American 
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oierGhaDtfl,  and  shipped  on  board  of 
an  American  vessel  for  Neto^  York, 
and  an  export  duty  on  the  hides 
was  paid  to  the  officers  of  the 
Spanish  government,  and  the 
vessel  was  ready  for  sea,  but  was 
prevented  sailing  by  a  British 
nquadron,  which  afterwards  cap- 
tured tite  place,  and  was  not  per- 
mitted to  sail,  until  she  had  paid 
an  export  duty  on  the  cargo,  to  the 
officers  of  the  British  government. 
On  the  arrival  of  the  yessel  at 
New-York^  the  hides  were  sold  to 
American  merchants  in  NttO"  York, 
who  shipped  them,  in  another 
American  vessel,  to  Amsterdam,  ac- 
companied with  a  certificate  of  ori- 
gin, from  the  French  consul  in 
Ntto-York,  declaring  that  "they 
were  purchased  at,  and  exported 
from,  Monienidio,  prior  to  the  cap- 
ture of  that  place  by  the  British ;" 
which  certificate  was  a  usual  and 
customary  documftit  on  board 
Amcriccm  vessels  bound  to  JF)rance 
or  Holland,  and  rendered  neces- 
sary by  the  decrees  of  France  and 
Holland.  The  vessel  was  cap- 
tured by  the  British,  and  con- 
demned as  enemy's  property,  or 
otherwise  subject  to  forfeiture,  on 
the  ground  of  a  continuity  of  voy- 
age from  an  enemy's  colonf ,  to  the 
mother  country  of  an  enemy  of 
Great  Britain,  The  hides  were 
purchased  on  the  /24th  of  June, 
at  ten  cents  per  pound,  and  tran- 
shipped about  the  7th  of  Jtdif,  and 
were  invoiced  at  twelve  cents  per 
pound,  being  the  value  thereof  at 
the  time.  In  an  action  on  an  open 
policy  of  insurance  on  the  hides, 
it  was  held,  that  the  certificate  of 
origin  being  a  customary  document 
for  such  a  voyage,  and  substantially 
true,  and  put  on  board,  bona  fide, 
by  the  insured,  there  was  no  breach 
of  the  warranty  of  A  merican  proper- 
ty, and  that  the  insured  were  en- 
titled to  recover  for  a  total  loss. 
Ije  Roy  and  others  v.  The  United 
Jbisnrance  Company,  343 


12.  The  insured  was  not  bound  to  'dis- 
close  to  the  insurer  that  such  a 
paper  was  on  board  ;  it  being  a 
paper  in  the  usual  course  of  trade ; 
and  it  is  always  open  to  inquiry  how 
far  a  paper,  though  intentionally 

false,  was  material  to  the  risk.  Le 
Boy  and  others  v.  The .  United  In- 
surance Company,  343 

13.  The  amount  of  the  loss  in  this  case 
was  held  to  be  the  prime  cost  of 
the  hides,  or  ten  cents  per  pound, 
and  the  charges  thereon.  t&. 

14.  It  seems,  that  in  estimating  a  total 
loss  on  an  open  policy  of  insurance, 
the  value  of  tlie  goods  at  the  outset, 
or  commencement  of  the  risk,  with 
the  usual  charges,  is  what  the  in- 
surer ought  to  psy,  and  that  the 
prime  cost  is  generally  the  safest 
and  best  rule  of  ascertaining  such 
value;  especially  where  the  goods 
are  purchased  for  exportation,     ib. 

15.  A  vessel  was  insured  from  iVoo- 
York  to  Bordeaux,  The  policy 
contained  the  following  clause : 
"  W^'*'^^'^^^  American  property, 
also  warranted  not  to  abandon,  if 
detained  or  captured,  until  afler  a 
detention  of  six  months,  unless 
previously  condemned;  nor  if  re- 
fused admittance  or  turned  away, 
but  may  proceed  to  another  near 
open  port,''  The  vessel,  within 
twenty  leagues  of  the  Isle  of  Ole- 
ran,  or  the  mouth  of  the  Garonne, 
met  a  British  squadron  of  five  sail, 
and  was  boarded  by  one  of  the 
squadron,  and  informed  that  all  the 
ports  froin  Russia  to  the  Darda^ 
neUes  were  blockaded  by  British 
ships,  and  the  master  was  warned, 
that  if  he  attempted  to  enter  any 
port  under  the  influence  of  France^ 
his  vessel  and  cargo  would  be 
liable  to  capture  and  condemnar 
tion  by  the  British;  and  he  was 
told  that  he  must  either  go  to  Eng- 
land or  Malta,  or  return  to  Anur- 
ica.  Not  having  sufficient  water 
to  return  to  America,  the  master, 
afler  consulting  his  officers  and 
crew,  shaped  his  course  for  Eng 
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•  landf  with  an  intentioa  to  reach 
Falmouth,  PlynunUh  or  Guernsey; 
but  the  ship  sprin^iiig  a  leak,  and 
meeting  with  violent  and  adverse 
winds,  he  waa  compelled,  bj  neces- 
sity, for  the  preservation  of  the 
ship,  &.C.,  to  go  into  UOritnt^ 
where  the  vessel  and  cargo  were 
seized  by  tlie  Frtnck  government, 
ft  was  held,  that  notwithstanding 
the  existence  of  the  Berlin  decree, 
the  ports  of  France  were  not  to  be 
considered  as  shut,  as  it  regarded 
the  ship  insured ;  that  the  terms 
'*  near  open  port"  must  be  under- 
stood in  a  geographical  sense  ;  that 
neither  of  the  English  ports  was  to 
be  considered  as  a  near  port  to 
-  Bordeaux;  and  that  the  attempt 
of  the  master  to  reach  a  port  in 
England  was  a  deviation,  which 
put  an  end  to  the  policy.  Tenet  v. 
The  Phmniz  Insurance  Company, 

363 

1<(.  In  an  action  brought  by  insurers 
against  the  endorser  of  a  promis- 
sory note,  given  to  secure  the  pay- 
ment of  the  premium  on* a  policy 
of  insurant,  the  insurers,  before 
the  commencement  of  the  suit, 
having  become  liable  to  pay  the  in- 
sured, who  was  the  maker  of  the 
note,  a  return  of  premium  on  the 
same  policy ;  it  was  held,  that  the 
defendant  was  entitled  to  have  the 
amount  of  such  return  of  premium 
.deducted  from  the  amount  of  the 
note,  notwithstanding  the  maker 
was,  at  the  same  time,  indebted  to 
the  insurers  for  other  notes,  given 
for  premiums  on  other  policies  of 
insurance,  and  had  become  insol- 
vent. Phcenic  Insurance  Company 
v.  Fiquet,  383 

17  If  any  of  the  terms  used  in  a  pol- 
icy of  insurance  have,  by  the  known 
usage  of  trade,  or  by  use  and  prac- 
tice, as  between  assurers  and  as- 
sured, acquired  an  appropriate 
sense,  they  are  to  be  construed  ac- 
cording to  that  sense.  Coit  and 
Pierpoint  v.  Commercial  Insurance 
Company,  385 
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18,   Parol  evidence  is  jidmksible    to 

show  that,  by  the  general  usage, 
among  merchants  and  underwriters 
in  New-York^  the  word  roots,  first 
inserted  in  the  NeuhYork  policies 
in  1787,  IS  confined  to  such  roots 
as  are  perishable  in  thiir  own 
nature;  and  that  sarsapariUa  ft 
not  a  root  perishable  in  its  nature, 
or  included  under  that  term,  in  the 
memorandum  in  the  policy.  Coit 
and  Pierpoint  v.  Commercial  Insur- 
ance Company,  385 
10.  A  vessel  was  insured  from  Neuh- 
York to  Bordeaux,  and  at  and  from 
Bordeaux  to  New-  York.  The  ves- 
sel, on  her  return  voyage,  was  cap- 
tured on  the  24th  o^  January,  1808, 
and  carried  into  England,  and  on 
the  1st  of  June,  1808,  the  insured 
abandoned.  The  correspondents 
of  the  insured,  at  th^  request  of 
the  master,  put  in  a  claim  for  the 
assured^  as  owners  of  the  vessel 
and  carg9;  and  the  vessel,  on  the: 
21Hh  of  March,  1809,  was  con- 
demned, and  the  cargo  restored. 
<rhey  entered  an  appeal  from  the  sen- 
tence as  to  the  vessel,  and  the  cap- 
tors appealed  from  the  sentence  as 
to  the  cargo.  By  a  cmnpromise, 
both  appeals  were  withdrawn,  and 
the  master,  on  the  3d  of  June, 
1808,  purchased  the  vessel  of  the 
captors,  for  1,300/.  with  all  her  ori- 
ginal papers,  and  sailed  for  Airvr- 
York,  where  he  arrived  in  safety, 
and  delivered  the  cargo.  To  raise 
money  to  pay  for  the  vessel,  and  to 
defray  the  expenses  arising  from 
the  capture,  the  master  gave  a  bot- 
tomry bond  to  the  correspondents 
of  the  insured  in  London,  It  was 
held  that  the  insured  were  entitled 
to  abandon  for  a  total  loss,  and 
their  rights  having  become  fixed 
by  the  act  of  abandonment,  on  the 
1st  of  June,  1808,  they  were  not 
bound  by  the  subsequent  acts  of  the 
master,  but  were  entitled  to  recover 
for  a  total  loss,  and  also  for  all  the 
expenses  incurred  in  endeavoring 
to  recover  the  property,  prior  to  the 
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at  the  request  of  the  defendant,  and 
security  taken  for  his  appearance 
at  the  time ;  such  security  must  be 
by  recognizance,  taken  by  the  jus- 
tice, or  a  writing  signed  by  the 
bail,  otherwise,  the  undertaking  is 
witl\in  the  statute  of  frauds,  and 
the  bail  cannot  be  made  liable. 
MNutt  V.  Johnson,  18 

2.  The  contents  of  a  certiorari  cannot 
be  proved  by  parol,  but  the  original 
or  a  sworn  copy  of  it  must  be  pro- 
duced.    Brewer  v.  Taggnri,       19 

3.  In  an  action  of  assumpsit,  before  a 
justice  of  the  peace,  for  staves  sold 
and  delivered,  the  defendant  pleaded 
a  former  action  of  trespass,  brought 
by  the  same  plaintiff  for  the  same 
staves^  against  the  defendant,  in 
which  there  was  a  verdict  and  judg- 
ment for  the  defendant.  It  was 
held  that  the  judgment  in  the 
action  of  trespass  for  the  same 
goods  was  a  bar  to  an  action  of 
assumpsit  for  the  same  cause. 
Rice  V.  King,  20 

4.  In  an  action  before  a  justice  of  the 
peace,  a  plea  of  a  former  action 
and  trial,  between  the  same  parties, 
in  which  the  present  plaintiff  set 
off  his  demand,  is  not  good,  if  the 
money  on  which  the  demand  was 
founded  was  not  then  due;  and 
the  set-off,  for  that  reason,  rejected. 
BuU  V.  Hopkins,  22 

5.  A.  sued  B.  in  an  action  of  trespass, 
and  also  in  assumpsit,  and  the 
process  in  both  suits  was  return- 
able, at  the  same  time  and  place, 
and  the  action  of  trespass  was  first 
called  on,  and  issue  joined,  and  the 
cause  adjourned  to  a  future  day; 
and  immediately  aAer,  the  action 
of  assumpsit  was  called  on,  and  the 
defendant  pleaded  matter  by  way 
of  set-off,  which  was  rejected  by 
the  justice,  on  the  ground  that  it 
ought 'to  have  been  pleaded  in  the 
first  suit;  but  it  was  aflerwards 
allowed  to  be  set  off  at  the  trial  of 
the  action  of  trespass.  It  was 
held,  that  the  set-off  ought  to  have 
been  allowed  in  the  action  of  as- 


sumpsit,  and  the  judgment  1)elow 
was  reversed.     Allen  v.  Horton,  23 

6.  In  an  action  before  a  justice,  on  a 
promise  of  the  defendant  to  pay 
the  plaintiff  a  sum  of  money  owing 
to  the  plaintiff  by  the  son  of  the 
defendant,  the  only  evidence  was 
that  the  defendant  had  said  that  he 
would  pay  to  the  plaintiff  the  money 
which  his  son  owed  the  plaintiff. 
No  objection  being  made  to  the 
evidence,  the  plaintiff  recovered. 
It  was  held  that  the  promise  was 
void,  for  want  of  a  consideration, 
and  for  not  being  in  writing;  and 
that  the  defendant  had  not,  by  not 
objecting  to  the  sufficiency  of  the 
proof,  waived  the  benefit  of  the 
statute  of  frauds.  Pectse  v.  AleX'- 
ander,  25 

7.  The  law  as  to  trials  by  jury,  in 
other  courts,  applies  to  a  justice's 
court.     Blackley  v.  Sheldon,       32 

8.  In  an  action  before  a  justice,  the 
defendant  is  not  entitled  to  a  non- 
suit, because  the  venire  is  not  re- 
turned at  the  time  Appointed  for  the 
triaJ;  but  another  venire  may  be 
issued ;  and  if  the  defendant  does 
not  demand  another  venire,  but 
goes  to  trial  before  the  justice,  it  is 
a  waiver  of.  the  trial  by  jury. 
Blanchard  v.  Richlcy,  198 

9.  Where  the  defendant  pleaded  a 
former  trial  before  the  same  justice, 
for  the  same  cause  of  action,  and 
the  justice  stated,  from  his  knowl- 
edge, that  the  plaintiff  was  nonsuit- 
ed at  such  former  trial,  and  &aid 
that  it  was  no  bar,  and  the  defend- 
ant did  not  deny  the  statement,  but 
went  to  trial,  he  was  held  to  be 
concluded  by  the  fact  t6. 

•10.  Where  a  cause  before  a  justice  was 
tried  by  a  jury,  and  after  the  jury 
had  retired  to  deliberate  on  their 
verdict,  they  sent  to  the  justice, 
requesting  that  a  witness,  who  had 
been  previously  sworn  in  the  cause, 
might  be  sent  to  them,  or  that  they 
might  come  into  the  coiut,  in  order 
to  ask  the  witness  some  questions ; 
and  the  justice  asked    ihe  parties 
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if  they  would  go  to  the  jury,  that 
the  witness  might  be  examined,  but 
the  defendant  refused,  and  the  ju»- 
tice  permitted  the  witness  to  go  to 
the  jury  room,  and  stood  at  the  door 
while  he  was  examined,  and  then 
retired  with  the  witness,  and  .the 
jury,  afterwards,  oame  into  oourt, 
and  found  a  ver<^  for  the  plaintiff; 
this  was  held  not  to  be  a  sufficient 
irregularity  to  set  aside  the  verdict 
and  judgment   Henlow  r,  Leonard, 

11.  A  corpcroHon  may  sue,  though  it 
cannot  be  sued,  before  a  justice's 
court  Hotchkiss  v.  The  Religious 
Society  in  Homer ^  356 

12.  A  justice  cannot  adjourn  the  trial 
of  a  caose,  at  tiie  instance  of  the 
plaintiff,  for  more  than  six  days ; 
but  wh^  a  jofltice,  at  the  request 
of  the  plaintm,  a^d^med  a  cause 
for  10  days,  and  the  defendant  ap- 
peared and  examined  a  witness,  it 
was  held  to  be  a  wairer  of  the  ir- 
regulariQr.     Benkam   t.  Heyden, 

381 
13w  Where  a  persosi  is  brought  before  a 
justice  on  a  warrant,  and  prays  for 
an  adjournment,  and  bail  is  taken 
for  his  appearance  at  the  day,  there 
must  be  a  persoiial  appearance  of 
the  party,  and  not  by  attorney,  oth- 
erwise, the  ba3  will  be  liable  for 
the  amoont  reeoveied  by  the  plain- 
tiflr,  ih. 

14.  The  right  of  a  jostice  to  adjourn  a 
cause,  of  his  own  motion,  must  be 
claimed  and  exercised,  at  the  return 
of  the  process ;  if  the  first  adjourn- 
ment is  made  by  consent  of  parties, 
the  justice  cannot,  of  his  own  mo- 
tion, adjourn  the  cause  a  second 
time.     Kilmore  v.  8udam,         520* 

15.  But  the  plaintiff  having  consented 
to  the  second  adjournment,  and  the 
defendant  making  no  objection,  it 
was  held  to  have  been  made  by 
consent  of  both  parties.  1 6. 

10.  Where  a  justice,  having  signed  a 
return  to  a  certiorari,  made  a  sup- 
plementary return,  and  then  made 
another  return  stating  that  the  5tfp- 
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plementartf  retuin  was  incorrect, 
the  court  refused  to  receive  the  sup- 
plementary return,  and  expressed 
strong  disapprobaticMi  of  the  practice 
of  preparing  returns  for  certioraris 
for  justices,  without  their  request, 
especially  by  the  party,  or  his  attor- 
ney, who  sued  out  the  certiorari. 
Rudd  V.  Baker,  548 


L. 


LANDLORD  AND  TENANT. 

Where  a  tenant  unlfuUy  holds  over,  after 
the  expiration  of  the  term,  and  a 
notice  to  quit,  the  landlord  is  enti- 
tled to  double  rent  Hall  v.  JBo^ 
kntine,  536 

See  Lease. 


LAWS. 

It  is  a  principle  of  universal  jun^ru- 
dence,  that  laws,  civil  or  criminal, 
must  be  prospective,  and  cannot 
have  a  retroactive  effect  Dash  r. 
Van  Kleeck,  477 

See  Statotes. 


LEASE. 

1.  A.,  being  seised  of  land,  in  right  of 
his  wife,  executed  a  lease  to  B.  for 
life,  in  1790,  which  was  assigned 
to  C.  In  1800,  A.  and  his  wife 
executed  a  lease  to  D.,  for  the  same 
land  and  for  the  same 'lives,  with 
the  same  covenants.  A.  died  in 
1808,  and  the  wife,  afler  his  death, 
received  rent  of  G.  It  was  held^ 
that  the  wife,  having  joined  with 
her  husband  in  1806,  in  executing 
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composition  between  the  master 
and  captors,  which  expenses  were 
to  be  apportioned,  as  general  aver- 
age»  and  borne  by  the  vessel, 
freight  and  cargo ;  but  the  insured 
on  the  vessel  could  only  recover  the 
proportion  chargeable  to  the  vessel. 
Jumei  and  Dtsohry  v.  Marine  In^ 
surance  Company ,  412 

20.  The  rule  that  the  insured  may  re- 
cover, in  the  first  instance,  of  the 
insurers  on  the  vessel,  the  whole 
general  average,  does  not  apply  to 
the  case  where  the  ship,  freight  and 
cargo  belong  to  the  same  person, 
and  the  freight  and  cargo  are  not 
insured.  t6. 

21.  The  insurers  having  refused  to  ac- 
cept the  ship,  and  affirm  the  pur- 
chase made  by  the  master,  they 
were  held  not  to  be  answerable  for 
the  marine  interest,  secured  to  be 
paid  by  ihe'bottomry  bond,  nor  for 
any  charges  or  loss  consequent  to 
the  purchase ;  but  only  for  a  total 
loss,  and  expenses  of  laboring  for 
the  recovery  of  the  vessel,  &c., 
prior  to  the  composition  with  the 
captors.  ib. 

22.  The  wages  of  the  crew,  during  a 
detention  by  an  embargo,  are  not 
chargeable  to  the  skip,  nor  are  they 
general  average,  but  fall  exclusively 
on  the  freight.  M' Bride  v.  Marine 
Insurance  Company,  431 

23.  If  a  ship  is  abandoned  to  the  insur- 
er, and  he  accepts  the  abandonment, 
it  seems^  he  is  entitled  to  the  sub- 
sequent freight ;  and  the  subsequent 
wages  of  the  crew  will  be  charge- 
able to  bim  as  owner,  but  not  as 
insurer,  ib, 

24.  If  the  insurer  does  not  accept  the 
abandonment,  he  can  be  liable  only 
for  a  total  loss,  and  the  necessary 
expenses  incurred,  in  laboring  for 
the  safety  and  recovery  of  the  sub- 
ject insured;  in  which  may  be  in- 
cluded the  expenses  of  wharfage, 
and  of  selling  the  ship.  t6. 

25.  A  cargo  was  insured  from  Neuh  York 
to  Cherbourg,  in  Prance;  and  the 
policy  contained  a  clause,  "War- 
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ranted  free  from  seizure  for  or  on 
account  of  any  illicit  or  prohibiten 
trade.*'  The  vessel  met  an  Eng- 
lisk  cruiser,  and  was  compelled  to 
go  into  the  outer  road  of  Plymouth, 
where  she  was  detained  0  hours, 
and  then  suffered  to  proceed,  but  no 
person  belonging  to  the  vessel  went 
on  shore  during  the  time  of  her  de- 
tention. The  vessel  and  cargo  ar- 
rived at  Chrrbourg,  and  were  there 
seized,  under  the  Berlin  decree, 
and  confiscated,  on  the  alleged 
ground  that  the  captain  on  his  exami- 
nation by  one  of  the  officers  of  the 
port  had  made  k  false  declaration, 
that  he  had  not  been  in  England.  It 
was  held,  that  this  was  not  a  loss 
arising  from  any  illicit  or  prohibited 
trade ;  but  under  the  general  perils 
of  "  arrests  and  detainments  of 
princes ;"  and  that  the  insurers  were 
liable.  Mumford  v.  The  Phcenix 
Insurance  Company,  449 

26.  A  sentence  of  a  court  of  admircdty 
is  sufficient  evidence  of  a  condem- 
nation, without  showing  the  pre- 
vious proceedings ;  and  a  copy  of 
the  sentence  under  sea/ of  the  court, 
signed  by  the  actuary,  in  the  ab- 
sence of  the  rr^tstfr,  accompanied 
with  a  deposition  of  a  witness  prov- 
ing the  seal  and  signature,  was  held 
sufficient  authentication.  Gardere 
V.  The  Columbian  Insurance  Com- 
pany, 514 

27.  Whether  the  seal  of  a  court  of  ad- 
miralty  is  not,  of  itself,  evidence  1 
guare.  ib. 

26.  Where  the  policy  of  insurance  con- 
tained a  clause  of  warranty  as  neu- 
tral property;  and  also  a  clause 
"  that  in  case  of  loss  or  misfortune, 
it  should  be  lawful  and  necessary  for 
the  assured,  his  factors,  servants, 
and  assigns,  to  sue  for,  labor  and 
travel  in  and  about  the  defence, 
safeguard  and  recovery  of  the  prop- 
erty," d&c.  it  was  held,  that  in  case 
of  a  capture,  the  assured,  or  their 
agents,  were  not  bound  to  put  in  a 
claim  or  appeal;  and  though  the 
property  was  condemned   because 
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no  cltira  was  interposed,  yet  the  as- 
sured were  entitled  to  recover ;  lor  the 
assured  had  a  right  to  abandon  im- 
mediately, on  advice  of  the  capture ; 
and  afler  an  abandonment  rightfully 
made,  the  master  becomes  the  agent 
or  servant  of  the  insurers,  and  is 
answerable  to  them  for  his  miscon- 
duct or  neglect.  Gardere  v.  7^ 
Columbian    Insurance    Company, 

514 

30.  A.  sold  a  vessel  to  B.,  in  whose  name 
she  was  registered ;  but  it  was 
agreed  between  them,  that  A. 
should  have  the  whole  benefit  of 
the  freight  US  arise  from  a  voyage, 
for  which  A.  had  previously  char- 
tered the  vessel,  and  on  which  she 
was  about  to  sail.  B.  insured  the 
vessel  as  owner  for  the  voyage,  and 
A.  procured  insurance  to  be  made 
on  the  freight  of  goods  on  board 
of  the  same  vessel  for  the  same 
voyage ;  but  the  agreement  between 
A.  and  B.,  or  the  peculiar  nature 
of  A.'s  interest,  was  not  communi- 
cated to  the  insurer.  It  was  held, 
that  A.  had  not  any  insurable  inter- 
est, or  such  an  interest  as  could  be 
insured  under  the  name  of  freight, 
without  disclosing  and  specifying 
its  peculiar  nature.  Riley  v.  Delor 
field,  522 

80.  Insurance  on  a  cargo  from  Neuh 
York  to  Charleston,  on  goods  speci- 
fied in  the  margin  of  the  policy,  to 
the  amount  of  1,310  dollars.  The 
policy  contained  the  following  writ- 
ten clause :  *'  The  assurers  by  this 
policy  take  no  other  risk  tlian  gen- 
eral average,  and  such  total  loss 
only  as  may  arise  by  the  absolute 
destruction  of  the  property."  The 
vessel  was  stranded  the  day  after 
she  sailed,  and  part  of  the  goods 
were  unladen,  and  stored  at  Barn^ 
gat,  and  the  residue  put  on  board  a 
lighter,  which  was  detained  fi'om 
sailing  by  the  ice ;  and  before  the 
goods  stored  on  shore  were  sold,  and 
•  while  the  lighter  was  detained,  a 
part  of  the  goods  were  stolen  or  lost. 
Part  of  the  cargo  insurefl  consisted 
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o(beef,  butter,  candles,  soap,  apples 
and  potatoes,  and  the  rest  of  iroo 
and  hardware.  The  invoice  cost 
of  the  articles  insured  was  1,194 
dollars,  and  the  amount  of  the 
articles  stolen  or  lost  was  332  dol- 
lars. It  was  held  that  the  policy 
was  upon  so  much  of  the  cargo,  as 
an  integral  subject,  and  that  the 
assured  could  not  recover  for  each 
article  totally  lost,  there  being 
neither  a  general  average  nor  a 
total  destruction  of  the  subject 
insured.  Guerlain  v.  The  Cobun 
bian  Insurance  Om^^any,  527 


J. 


JUDGMENT  BOND. 
Su  Sheriff,  16. 


JURY 

1.  Af^er  a  jury  have  retired  to  consider 
of  their  verdict,  they  may  return 
into  court,  and  hear  evidence  as  to 
any  matter  about  which  they  have 
doubts.    Blaekky  v.  Sheldon,    32 

2.  The  court  may  send  a  jury  back  to 
reconsider  their  verdict  before  it  is 
recorded,  if  there  is  any  mistake. 

t6. 

3.  Afler  a  verdict  is  pronounced  in 
court,  the  jury  may  alter  it,  before 
it  is  received  or  recorded.  t6. 

4.  After  a  verdict  is  received,  the 
jurors  may  be  polled,  and  either 
of  them  may  disagree  lo  the  verdict 

ib. 

See  Vbrdict. 


JUSTICE'S  COURT. 

1.   In  an  action  before  a  justice  of  the 
peace,  where  the  cause  is  adjourned 


INDEX. 


663 


LOAN  OFFICERS. 
See  SuRBTT. 


LOCATION    OF    PATENTS    OR 

DEEDS. 

• 

See  Patents,  1,  3,  3,  4,  5.      Deeds, 
2,  3,  4,  5,  6. 


LOTTERY      TICKETS,     INSUR- 

ANCE    OF. 

See  Wager,  2. 


M. 


MANDAMUS. 

^n  aUemative  mandamus  was  directed 
to  a  town  clerk,  commandiDg  him  to 
record  the  survey  of  a  road,  pur> 
suant  to  the  act,  (24  sess.  c.  186.) 
or  show  cause,  d&c,  and  the  clerk 
returned  that  he  did  not  record  the 
survey,  because  one  of  the  commis- 
sioners had  signed  the  survey  by 
the  name  of  Zaccheus  Higby, 
whereas  he  was  elected  by  the  name 
of  Zaccheus  Highy,  junior;  and 
because  the  commissioners  had  not 
taken  the  oath  of  office,  and  filed 
a  certificate  of  the  oath  with  the 
clerk,  according  to  the  act.  It  was 
held  that  the  return  was  insufficient, 
and  a  peremptory  mandamus  was 
awarded.  The  People ^  ex  relat. 
Bush  and  Higby^  v.  Collins^     549 


MASTER  OF  A  SHIP. 


See  Agent,  2. 


MIUTIA. 


Su  Court-Martial. 


MOHAWK    TURNPIKE   AND 
BRirCE  COMPANY. 


L  According  to  the  true  construction 
of  the  act  relative  to  the  Mohawk 
turnpike  bridge  company,  passed 
29th  March,  1809,  (32  sess.  c. 
189.)  the  corporation  cannot  legally 
exact  more  than  half  toll,  or  6  1-4 
cents  for  crossing  the  bridge  at 
Schenectady,  with  a  wagon  and 
horses,  6lc.,  from  the  inhabitants  of 
the  city  of  Schenectady^  or  from  per- 
sons going  to  and  from  mills,  d^c. 
Hearsry  v.  Pruyn,  179 

2.  The  discretion  given  to  the  corpo- 
ration to  mitigate  the  rate  of  the 
tolls  in  such  cases,  is  to  be  exercised 
only  in  reducing  them  below  one 
half.  t6 

» 

3.  The  words  in  the  act^  "  going  to  and 

from  mills,"  comprehend  s€tw  mills 
as  well  as  grist  mills.  ib, 

4.  An  action  lies  against  the  toUgath' 
erer,  who  has  received  the  excess 
of  toll,  if  he  has  notice  not  to  pay 
it  over,  or  if  he  has  not  actually 
paid  it  over,  if  he  had  sufficient 
notice  of  the  plaintiff's  claim,    ib, 

5»    It  seems,  that  the  right  of  the  cor-, 
poration  to  take  toll  may  be  tried 
in  an  action  against  the  toll  col- 
lector, where  notice  has  been  given 
to  him  not  to  pay  it  over.  ib, 

6.  The  privilege  granted  by  the  second 
section  of  the  act  (32  sess.  c.  189.) 
incorporating  the  Mohawk  turnpike 
and  bridge  company,  to  the  inhab- 
itants of  Schenectady,  going  to 
market  with  the  produce  of  their 
farms,  and  returning  from  market, 
of  paying  only  half  ioW  is  personal, 
and  is  waived,  if  the  person  carries 
to,  or  brings  back  from,  market, 
the  goods  of  others;  and  though 
he  carries  the  produce  of  his  own 
farm  to  market;  yet  if,  on  his 
return,  his  wagon  is  loaded  in  part 
with  his  own  goods,  and  in  part 
with  the  goods  of  others,  he  roust 
pay  full  toll  for  the  return  load 
Hearsey  v.  Boyd,  163 
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MORTGAGE. 

1.  The  notice  of  sale  of  mortgaged 
premises,  pursuant  to  a  power  under 
tlie  statute,  may  be  postponed  to  a 
further  day,  provided  notice  of  the 
postponement  be  also  inserted  in  the 
gazette,  and  put  up  on  the  court- 
house door ;  and  it  seems^  that  it  is 
not  necessary  to  give  a  further 
notice  of  six  months  of  such  post- 
ponement. Jackson^  tx  dem.  Rogers 
and  another f  v.  Clark  and  another, 
•  217 

2  But  where  notice  of  a  sale  was 
given  in  February,  to  take  place 
on  the  t2th  of  August  following, 
which  was  duly  published,  d&c,  and 
in  June  a  notice  was  inserted  in 
the  gazette,  that  the  sale  was 
postponed  to  the  3d  September, 
but  notice  of  the  postponement  was 
not  put  up  at  the  court-house  door, 
and  the  sale  took  place  on  the  12th 
August,  pursuant  to  the  original 
notice;  it  was  held  that  the  sale 
was  irregular  and  void.  ib, 

3  The  estate  of  the  mortgagor  is  the 
real  estate  at  law,  and  the  widow 
of  the  mortgagor  may  recover  her 
dower  out  of  the  lands  mortgaged ; 
and  the  tenant,  deriving  title  by 
mesne  conveyance  from  the  hnsband 
of  the  demandant,  cannot  deny  the 
seisin  of  th^  husband,  nor  set  up 
the  mortgage,  as  a  sulisisting  title, 
there  having  been  no  foreclosure  or 
entry  by  the  mortgagee.  ColUns  v. 
Torry,  278 

4.  A  purchase  of  the  mortgage  from 
the  mortgagee  is,  in  effect,  a  dis- 
charge of  this  mortgage,  in  favor 
of  the  title  under  the  mortgagor. 

t6. 


N. 


NEW  TRIAL. 

Where  the  counsel  for  the  defendant, 
a(\er  he  had  summed  up  the  evi- 
dence in  the  cause,  and  while  the 
488 


plaintiflT's  counsel  were  addressing 
the  jury,  discovered  new  and  ma 
terial  evidence  which  he  offered 
to  produce,  but  the  judge,  supposing 
he  had  no  discretion,  refused  to 
admit  it,  unless  the  plaintiff *i 
counsel  would  consent,  which, 
being  refused,  a  verdict  was  found 
for  3m  plaintiff;  it  was  held^  that 
the  judge  had  a  discretion  to  admit 
the  evidence,  and  that  as  it  ought 
to  have  been  received,  the  defend- 
ant was  entitled  to  a  new  trial. 
Mercer  v.  Sayre  and  Toler,       306 


NONSUIT. 

Error  lies  on  a  judgment  of  nonsuit  by 
a  court  of  common  pleas,  as  it  is  a 
judgment  with  costs.  Schemerhorh 
V.  Jenkins,  '  373 


NOTICE  TO  QUIT. 

A  tenant  at  will,  after  an  act  of  volun- 
tary waste,  by  which  he  has  deter 
mined  his  estate,  is  not  entitled  to 
a  notice  to  quit.    PkiiHpt  v.  Covert , 

1 


o. 


OFFICE  AND  OFFICER, 

1.  The  acts  of  an  officer  de  facto, 
who  comes  into  office  by  color  of 
title,  are  valid,  as  it  concerns  the 
public,  or  third  persons  who  have 
an  interest  in  his  acts.  The  Ptopie, 
ex  rclat.  Bush  and  Highy,  v.  Col- 
lins, 549 

2.  A  mere  ministerial  officer  has  no 
right  to  decide  on  the  acts  of  such 
officer  de  facto,  or  adjudge  them  to 
be  null.  ib. 


ONONDAGA  COMMISSIONERS. 
1.    An  award  of  the  Onondaga  com* 
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ft  lease,  which  was  duly  acknowl- 
edged, according  to  the  statute,  had 
put  it  out  of  her  power  to  affirm  the 
lease  given  by  her  husband  in  1796, 
and  that  D.  could  not  be  prejudiced 
by  her  acta  Jackson,  ex  dem, 
Campbdl  ■  and  another ^  t.  HoIUh 
uHty,  81 

5K  It  seems,  that  where  the  wife  is  not 
a  party  to  a  lease  of  her  land,  it  is 
void  as  to  her,  and  an  acceptance 
of  rent,  or  any  act  of  the  wife,  after 
the  death  of  the  husband,  wUl  not 
confirm  it  ib. 

3.  The  assignment  of  a  lease  in  writ- 
ing, though  not  under  seal,  is  good. 
HoUiday  v.  Marshatt,  211 

4.  Where,  in  a  lease  for  a  term  of 
years,  it  was  covenanted  between 
the  lessor  and  the  lessee,  that  at  the 
expiration  of  the  term,  the  building 
and  improvements  should  be  valued 
by  three  or  five  indifferent  persons 
to  be  chosen  by  the  parties,  and  the 
amount  paid  by  the  lessor;  and 
after  the  term  and  surrender  of  the 
premises,  the  lessee  applied  to  the 
lessor  to  agree  on  three  or  five 
persons  to  appraise  the  buildings, 
d&c,  and  he  refused ;  on  which  the 
lessee  had  the  buildings,  ^c.  ap- 
praised by  three  indifferent  men, 
who  valued  them  at  750  dollars ;  it 
was  held,  in  an  action  against  the 
lessor  on'  his  covenant,  that  the 
lessee  was  not  entitled  to  receive 
interest  on  the  750  dollars,  found 
by  the  jury,  as  the  ex  parte  ap- 
praisement was  not  conclusive,  and 
the  damages  remained  unliquidated, 
to  be  ascertained  by  the  verdict  of  a 
jury.  ib. 

^  Where  a  lease  for  life  contained  a 
covenant  that  the  lessee  should  not 
sell  or  assign  without  the  permis- 
sion of  the  lessor,  and  the  lessee  did 
sell  and  assign  a  part  of  the  prem- 
ises with  the  consent  of  the  lessor, 
it  was  held  that  this  did  not  amount 
to  a  surrender,  but  the  lessee  still 
remained  liable'  for  every  act  of  his 
assignee  amounting  to  a  breach  of 
the  covenants  ccmtained  in  the  lease. 


Jachsim,  ex  Hem.  €%urch  and  ethers, 
V.  Brownson,  227 

6.  Wliere  wood  is  cut  down  on  leased 
land,  by  the  lessee  or  his  assigns,  in 
such  manner  as  materially  to  injure 
the  inheritance,  it  is  tposte ;  and 
the* lessee  is  liable  to  an  action  for 
the  breach  of  the  covenant  against 
waste :  and  where  the  lease  contain- 
ed  a  clause  of  reentry  for  a  breach 
of  the  covenants  and  conditions  in 
the  lease,  it  was  held  that  the  lessor 
might  maintain  ejectment.  ib. 

7.  Where  wild  and  uncultivated  land, 
wholly  covered  with  timber,  is  leased, 
the  lessee  may  fell  part  of  the  wood 
and  ti[knber,  so  as  to  fit  tlie  land  for 
cultivation,  without  bemg  liable  for 
waste ;  but  he  cannot  cut  down  all 
the  wood  and  timber,  so  as  perma- 
nently to  injure  the  inheritance,  ib. 

8.  And  to  what  extent  the  wood  and 
timber  on  such  J  and  may  be  cut 
down,  without  waste,  is  a  question 
of  fact  for  a  jury  to  decide,  under 
the  direction  of  the  court  ib. 

9.  A  lessor  reserved  one  quarter  of  the 
money  arising  from  every  letting, 
assigning  or  disposing  of  the  prem- 
ises by  Uie  lessee,  who  covenanted, 
that  whenever  he  should  incline  or 
be  by  law  or  otherwise,  obliged  to 
sell,  &c.,  he  would  make  the  first 
offer  to  the  lessor,  giving  him  notice 
of  the  price,  &c.,  and  it  was  pro- 
vided ^hat  every  sale,  renting,  d£rC. 
should  be  void,  and  the  premises 
revert  to  the  lessor,  unless  the  seller 
or  purchaser  should  pay  the  lessor 
the  <Mie  fourth  of  the  money  offered, 
&bc.  The  tenant  holding  under  the 
lease  confessed  a  judgment,  on 
which  an  execution  issued,  and  the 
lease  was  scJd  by  the  sheriflf.  This 
was  held  not  to  be  a  breach  of  the 
covenant  or  oondttion  in  the  lease ; 
the  judgment  not  having  been  con- 
fessed ^ati//icl»t//y,  or  for  the  pur- 
pose Of  enabling  the  creditor  to  take 
the  lease  and  execution  under  the 
judgment,  and  with  a  view  to  defeat 
the  lessor's  right  to  the  one  fourth 
of  the  money  offered,  under  the 
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covenant    Jackson,  ex  dem.  i&A«jf« 
ler,  T.  CorUss,  531 

10.  Where  a  tenant  wilfully  holds  over, 
after  the  expiration  of  the  term,  and 
notice  to  quit,  the  landlord  is  enti- 
tled to  double  rent.  Hail  t.  Bal- 
leniine,  •        536 

11.  In  an  action  of  covenant  for  non- 
payment of  rent  reserved  in  a  lease, 
if  the  plaintiff*  recovers  less  than 
250  dollars,  he  b  entitled  only  to 
costs  of  a  court  of  common  pleas. 
Burke  V.  Plati,  555 


LEGACY. 

1.  An  action  at  law  lies  against  a 
devisee  upon  his  express  promise  to 
pay  a  q)ecific  sura  bequeathed  as  a 
lej^acy,  and  charged  on  land  de- 
vised, made  after  the  executors  had 
assented  to  the  legacy,  and  in  con- 
sideration of  the  devisee's  having 
become  seised  of  the  land  under 
the  devise.     Beecker  v.  Beecker,  99 

2,  But  whether  an  action  of  law  will 
lie  against  a  devisee  or  tertenant  in 
possession  of  land  charged  with 
payment  of  a  legacy,  without  such 
promise  to  pay  the  legacy  7    Quiore. 

ib. 


LIBEL. 

1.  In  an  action  for  a  libel,  the  plaintiflT, 
at  the  trial,  may  abandon  any  part 
of  the  libellous  matter  in  any  one 
count  in  his  declaration,  and  the 
part  so  abandoned  may  be  used  in 
connection  with  the  part  retained, 
to  show  the  meaning,  and  he  will 
be  entitled  to  recover,  if  the  part 
retained  be  sufficient  to  sustain  an 
action.     Oenet  v.  Mitchell,     .    120 

2.  Where  a  libel  charged  the  plaintiff, 
who  had  been  a  minister  of  /Vance 
to  the  United  States,  with  having 
"traitorously  betrayed  the  secrets 
of  his  government,"  and  the  proof 
was,  that  he  had  published  his  in- 
structions ;  it  was  held  that  a  public 
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minister  may,  if  he  deems  it  neces 
sary,  publish  his  instructions ;  and 
whether,  by  such  publication,  lie  had 
traitorously  betrayed  the  secrets  of 
his  government,  is  a  mixed  question^ 
on  which  a  jury,  in  this  action, 
under  the  advice  of  the  court,  are 
to  decide.     Genet  v.  Mitchell,    120 

3.  An  action  for  a  libel  lies  against  the 
proprietor  of  a  gazette  edited  by 
another,  though  the  publication  was 
made  without  the  knowledge  of 
such  proprietor.    Andres  v.  Wells, 

261 

4.  But  where  a  printing  press  and 
newspaper  establishment  were  as- 
signed to  a  person,  merely  as 
security  for  a  debt,  and  the  press 
remained  in  the  sole  possession  and 
management  of  the  assignor,  this 
was  held  not  to  be  such  an  owner- 
ship in  the  person  holding  the 
security  or  lien,  as  would  render 
him  liable  to  an  action,  as  propri- 
etor. t6. 

5.  To  publish  of  a  member  of  Gmgress, 
'*  He  is  a  fawning  sycophant,  a 
misrepresentative  in  Congress,  and 
a  grovelling  office-seeker;  he  has 
abaodoned  his  post  in  Congress  in 
pursuit  of  an  office,"  is  libellous. 
Thomas  v.  Croswdl,  264 

6.  Whether  the  person  libelled  did 
leave  hts  post  for  the  purpose 
imputed  to  him,  or  had  violated  his 
duty  as  a  representative  in  Congress, 
are  questions  for  the  jury  to  decide,  ih. 

7.  Whether  publications  by  the  defend- 
ant, subsequent  to  the  libel  charged 
in  the  declaration,  and  which  are, 
in  themselves,  libellous,  can  be  ad- 
mitted in  evidence,  to  show  the 
malice  of  the  defendant  in  publish- 
ing  the  original  libel?       Qu€ere. 

ib, 

8.  Though  a  person  may  publish  a 
correct  account  of  the  proceedings 
in  a  court  of  justice,  yet  if  be  dis- 
colors or  garbles  the  proceedings, 
or  adds  comments  and  insinuations 
of  his  own,  in  order  to  asperse  the 
characters  of  the  parties  concerned, 
it  is  libellous.  t6. 
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tend  that  a  sufficient  breach  was 
prored.     Tlwmas  v.  Raosa^       461 

9u  GoTENANT,  5.  10.     Slandbr,  1,  2. 


POOR,  SETTLEMENT  OF. 

1.  Under  the  16th  section  of  the  act 
for  the  settlement  of  the  poor,  (24 
sess.  c.  184.)  there  must  be  an 
adjudication  of  two  justices,  after 
examining  the  pauper  on  oath,  as 
to  the  place  of  his  last  legal  settle- 
ment, before  they  can  issue  any 
warrant  against  the  overseers  for 
the  expense  of  his  maintenance. 
Voorlds  V.    WIdppU  and  Hawes^ 

89 

8.  A  subsequent  adjudication,  and  a 
confirmation,,  on  appeal,  will  not 
render  a  warrant  previously  issued 
valid;  but  it  will  be  quashed,  on 
the  return  to  a  certiorari.  ih. 


PRACTICE. 

1.  Where  the  plaintifT  takes  an  assign- 
ment of  the  bail-bond,  and  brings 
an  action  against  the  principal  and 
the  bail  to  the  arrest,  and  obtains  a 
judgment,  and  issues  execution,  he 
cannot,    afterwards,    file    common 

.  bail  in  the  original  suit,  and  pro- 
ceed to  judgment  therein;  but  is 
concluded  by  his  election  to  proceed 
on  the  bail-bond.  Beecker  v.  Sitn- 
mons,  1 19 

2.  Appearance  in  a  suit  waives  all 
irregularity  as  to  notice.  Rowley 
V.  Stoddard,  207 

8.  Where,  on  application  of  a  defend- 
ant in  ejectment,  a  demise  is 
ordered  to  be  struck  out  of  the 
plaintiff's  declaration,  he  must 
serve  k  certified  copy  of  the  rule 
for  the  amendment  on  the  plaintiff, 
which  shall  be  deemed  an  actual 
amendment,  as  to  all  subsequent 
proceedings  on  the  part  of  the  plain- 
tiff, and  the  defendant,  without  a 
new  copy  of  the  declaration  being 
served  upon  him,  must  enter  into 
the  consent  rule,  and  plead  in  20 


days  after  service  of  the  certified 
copy  of  the  rule  for  the  amendment, 
unless  otherwise  ordered  by  the. 
court ;  and  the  rule  shall  he  suffi- 
cient to  authorize  an  actual  amend- 
ment of  the  declaration  on  liie,  or 
to  file  a  new  one  in  its  stead,  when 
ever  it  may  become  necessary. 
JacksoHf  ex  dem,  Kelly  and  Oakley, 
V.  Belknap,  300 

4.  Payment  of  money  into  court  ad- 
mits the  cause  of  action  as  stated  in 
the  plaintifTs  declaration.  Johns* 
ton  V.  I'he  Columbian  Insurance 
Company,  315 

6.  Where  bail,  in  a  court  of  common 
pleas,  remove  out  of.  the  county, 
an  action  on  the  recognizance  may 
be  brought  in  this  court  Davis  v. 
GilUt  and  another,  318 

6.  Where  any  difficulty  arises  in 
making  up  h  feigned  issue,  ordered 
by  the  court,  it  must  be  settled 
before  a  judge,  at  his  chambers. 
Richards  v.  Brown,  320 

7.  The  court  will  not  take  notice  of  a 
parol  agreement  between  attorneys, 
even  as  to  bringing  on  a  cause  to 
trial  at  the  circuit.  Parker  v. 
Root,  320 

7.  Where  judgment  is  given  for  the 
plaintiff  in  the  court  below,  and 
that  judgment  is  reversed  in  the 
court  above,  on  error,  the  plaintiff 
in  error  recovers  no  costs.  Pease 
and  another  v.  Morgan,  468 

8.  Where  the  defendant,  after  an  ap- 
pearance, entered  a  rule  in  vacation, 
to  declare  before  the  end  of  the 
next  term,  which  was  servrtd  on  the 
agent  of  the  plaintiff's  attorney ;  it 
was  held  that  the  service  of  the 
notice  of  the  rule  might  be  at  any 
time  before  the  term,  and  if  the 
plaintiff  did  not  declare  before  the 
end  of  the  term,  his  default  might 
be  entered,  though  forty  days  had 
not  elapsed  from  the  time  of  the 
serving  the  notice  on  the  agent 
Dizen  and  Wife  v.  BaUs,         537 

9.  A  person  under  recognizance  to  ap- 
pear at  a  court  of  general  sessjons  of 
the  peace,  whih^  attending  that  court, 
was  arrested  on  a  capias  out  of  this 
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court,  and  held  to  bfti);  and  this 
court  ordered  him  to  be  discharged, 
on  ftlinj^  common  bait,  unlesa  the 
pi atntiflf  elected  to  waive  the  arrest, 
and  take  out  new  process.  Bours 
y.  Tuekerman,  538 

10.  Where  a  lessor,  in  an  action  of 
ejectment,  was  brought  up  on  an 
attachment,  (or  non-pajment  of 
costs,  and  he  denii'd  that  he  had 
ever  consented  to  have  his  name 
used  in  the  action ;  the  court  said 
that  thej  could  not  receive  his 
denial,  in  bar  of  the  attachment, 
nor  decide  between    the    contra- 

.  dictory  affidavits  of  the  party  and 
his  attorney;  but  the  party  must 
pay  the  costs,  and  take  his  remedy 
over  against  the  attorney,  who 
inserted  his  name  as  lessor;  but 
they  stayed  the  proceedings,  to  give 
the  party  an  opportunity  to  bring 
his  action  against  the  attorney, 
and  to  try  the  truth  of  the  fact 
The  People  v.  Brait,  539 

11.  A  sheriflf  was  discharged  from  an 
attachment  for  not  returning  an 
execution  delivered  to  his  deputy, 
14  years  ago,  and  who  was  dead. 
The  People  v.  GUleland,  555 

13.  Afler  the  lapse  of  18  years,  the  court 
refused  to  permit  a  judgment  to  be 
entered  up  on  a  bond  and  warrant 
of  attorney,  on  the  usual  affidavit, 
the  legal  presumption  being  that 
the  bond  was  paid.  Executors  of 
Clftrk  v.  Hopkims,  556 

13.  Afler  the  lapse  of  20  years,  no 
judicial  proceeding  can  be  set  aside 
for  irregularity.  Thompson  v. 
Skinner,  556 

See  Amenobibkt.    New  Trial. 


PROPERTY,    ACQUISITION   OF. 

1.  Where  A.  contracted  with  B.  to 
build  a  vessel,  and  A.  was  to  furnish 
the  iimber  requisite  to  complete  the 
frame  of  the  vessel,  and  B.  was  to 
advance  money  to  A.,  and  also  to 
furnish  the  materials  for  the  joiners' 
work ;  and  the  vessel,  while  atandlnjr 
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on  land  hired  by  A.,  and  in  an  un- 
finisbed  state,  was  seized  under  a 
fieri  facias  issued  against  A.,  and 
sold  by  the  sheriff  to  C,  who  after- 
wards completed  the  vessel,  and  sold 
her  to  D.  in  an  action  of  trover^ 
brought  by  B.  against  0.,  it  was 
held,  that  the  property  in  the  vessel 
was  in  D.,  and  that  B.  could  not 
have  any  property  in  the  vessel, 
under  the  contract,  until  she  was 
completed  and  delivered  to  him. 
Merriti  v.  Johnston,  473 

When  the  materials  of  John  are 
united  with  the  materials  of 
Richard,  by  the  labor  of  Richard^ 
who  furnishes  the  principal  ma- 
terials, and  those  of  John  are  only 
accessory,  the  right  of  property  in 
the  whole  belongs  to  Richard,  by 
right  of  accession.  ib, 

A  purchase  at  a  constable's  sale  at 
auction  is  not  enough  to  prove 
property,  in  an  action  of  trespass, 
unless  the  authority  of  the  officer 
be  also  shown;  for  a  sale  by  him, 
without  authority,  would  give  nc 
title  to  the  purchaser.  Carter  v. 
Simpson,  535 

See  BsBs. 
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RELEASE. 

1.  Where  two  are  jdntly  and  severally 
bound,  the  release  of  one  of  the 
obligors  is  the  release  of  both; 
but  a  covenant  with  one  of  the 
obligors  not  to  sue  him,  does  not 
discharge  the  other  obligor.  Row^ 
ley  v.  Stoddard,  *  207 

2.  A  release  of  one  of  two  joint  and 
several  obligors,  must  be  a  technical 
release,  under  seal,  in  order  to  dij»- 
charge  both.  ih 

3.  A  receipt  in  full,  given  to  one  of 
two  joint  and  several  debtors,  on 
his  paying  half  the  debt,  is  no 
release  of  the  other  debtor.         ib 
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missioners  m  favor  of  the  grantor 
in  a  deed,  will  enure  to  the  benefit 
of  the  grantee ;  it  being  in  favor 
of  the  title ;  and  the  grantee,  there 
being  no  dispute  between  him  and 
the  grantor,  need  not  enter  his 
dissent.  Jackson^  ex  dem.  Fonda 
and  Ogden,  t.  Teele,  28 

2.  None  but  persons  aggrieved  by  the 
award  need  file  a  dissent;  the  act 
relative  to  the  Onondaga  titles  (20 
sesB.  c.  51.)  applies  only  to  inter- 
feriog  and  adverse  claims.  t6. 


P. 


PATENT  RIGHT. 

The  courts  of  this  state  have  no  juris- 
diction in  actions  brought  for  the 
infringement  of  patent  rights,  grant- 
ed by  the  United  States.  The  cog- 
nizance of  such  actions  belongs 
to  the  circuit  courts  of  the  United 
States,    Parsons  v,  Barnard^  144 

PATENTS  OR  GRANTS   OF 
LAND. 

* 

1.  An  old  patent  or  grant  of  land,  after 
the  lapse  of  160  years,  will  not  be 
allowed  to  be  located  or  extended 
beyond  the  actual  and  notorious 
possession  and  location  of  the 
party;  especially  where  there  is 
the  slightest  evidence  of  an  adverse 
posaessioD  for  above  20  years. 
Jackson^  ex  dem,  Stoutenbergh,  v. 
Murray^  5 

2  In  all  cases  of  uncertainty  in  the 
location  of  patents  and  deeds,  courts 
hold  the  party  to  his  actual  loca- 
tion, ib, 

3.  Government  is  never  to  be  presum- 
ed to  grant  land  twice ;  and  where 
K.,  who  purchased,  in  1689,  lands 
granted  to  S.,  in  1667,  took  out  a 
patent  in  1671,  which  included 
lands  said  to  be  covered  by  the  first 
patent,  the  persons  deriving  title 
under  K.  were  estopped  to  say, 
that  the  location  of  the  first  grant 
Vol.  VII.  62 


extended  sc  \s  to  include  any  pari 
covered  by  ti.e  first  patent.  ib. 

4.  Where  a  grant  of  land,  made  in 
1717,  mentioned  a  running  stream 
of  water  as  one  of  the  boundaries, 
and  no  actual  location  of  the  prem- 
ises was  made  by  the  grantee  or 
his  heirs,  the  court  refused,  after 
the  lapse  of  near  a  century,  to  ex- 
tend a  description,  vague  and  un 
certain,  from  a  running  stream 
which  would  take  in  the  least,  to  a 
running  stream  which  would  in- 
clude the  greatest  portion  of  land, 
so  as  to  disturb  the  ancient  posses- 
sions between  the  two  streams 
Jackson^  ex  dem,  Hafdenbergh^  v. 
Schoonmaker,  12 

5.  Every  presumption,  after  such 
a  lapse  of  time,  is  to  be  taken 
against  a  party  who  neglects  to 
have  his  land  surveyed,  and  its 
boundaries  accurately  defined,  or 
to  reduce  them  into  actual  location, 
at  the  time ;  and  the  description  in 
bis  deed  will  be  construed  so  as  to 
reduce  his  grant  to  the  narrowest 
limits.  ib 

PAYBIENT  OF  MONET  INTO 
COURT. 

Payment  of  money  into  court  admits  the 
cause  of  action,  as  stated  in  the 
plaintiff's  declaration.  Johnston, 
v.  Columbian  Insurance  Company, 

315 

PLEADINGS. 

1.  If  an  insolvent,  who  has  obtained 
his  discharge  under  the  insolvent 
act,  undertakes  to  plead  specially, 
and  to  state  all  the  proceedings 
rela}ive  to  his  discharge*  he  must 
state  a  conformity  to  the  directions 
of  the  act,  in  every  respect;  and 
if  he  does  not  state  the  facts  cor- 
rectly, and  especially,  if  he  omits 
to  state  that  three  fourths  of  his 
creditors,  in  amount,  subscribed  to 
his  petition,  &/C.,  so  as  to  give  tliv» 
judge  jurisdiction,  the  plea  is  hm. 
Frary  v.  Dakin,  7- 
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3.  Where  •  promise  is  founded  on  a 
past  consideration,  it  must  be  laid 
to  hare  been  done  at  the  request  of 
the  party  promising,  or,  at  least,  it 
must  appear  that  he  was  under  a 
moral  obligation  lo  do  the  act,  or 
procure  it  to  be  done.  Comstock 
V  Snitk,  87 

3.  On  a  motion  in  arrest  of  judgment, 
in  an  action  of  assumpsit ,  the  prom- 
ise laid  in  the  declaration  is  pre- 
sumed to  be  an  express  promise. 
Beecker  v.  Be^cker,  99 

4.  To  an  action  of  trespass,  assault 
and  battery,  the  defendant  pleaded 
the  general  issue,  and  gare  notice 
that  he  should  offer  evidence  of 
son  assault  demesne ;  and  the  plain- 
tiff, at  the  trial,  proved  that  he 
ordered  the  defendant  to  leave  the 
hrmse  of  the  plaintitT,  and  on  the 
dnliindant's  refusing,  the  plaintiff 
molliter  manus  imposuit^  to  put 
him  out,  when  the  defendant  resist- 
ed, and  struck  the  plaintiff.  It  was 
held  that  the  defendant  might  give 
evidence  to  rebut  the  evidence  of  the 
molliter  mcuius  imposuil,  or  in  miti- 
gation of  damages.  Collins  v. 
Afoulion,  108 

5.  Son  assault,  &c.,  is  a  ju::ttificHtion, 
and  wh^n  pleaded,  the  plaintiff 
must  reply  specially  molliter  manus 
imposuitf  and  cannot  give  it  in  evi- 

.  dence,  under  the  general  replica- 
tion de  injuria  sua  propria^  &/C. 

ih. 

G.  If  a  declaration  in  trespass  com- 
mences with  the  words  '*  for  that 
whereas*^  &rC.,  it  is  bad,  on  a  spe- 
cial demurrer;  but  after  verdict, 
the  words  may  be  rejected  as  sur- 
plusage. t6. 

7.  Where  the  plaintiflT  declares  on 
a  special  agreement,  and  attempts 
to  recover  thereon,  but  fails  alto- 
gether, he  may  recover  on  a  gene- 
ral count  in  his  declaration,  if  the 
case  is  such,  that  if  there  had  been 
no  special  agreement,  he  might 
hava  recovered  on  a  general  count, 
as  for  nioiioy  hid  and  rjceived. 
Tattle  V.  Mayo,  132 

b  Any  matter  arising  since  issue 
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joined  in  a  cause,  and  wh  ch  might 
be  pleaded  puis  darrein  contmU" 
ante,  must  be  so  pleaded,  and  can- 
not be  given  in  evidence  under  the 
general  issue.  Jackson,  ex  dem. 
Colden  and  others,  v.  Rich,        194 

9.  To  a  plea  of  the  statute  of  ustay, 
the  plaintiff  may  reply  directly, 
that  it  was  not  corruptly  agreed,  in 
manner  and  form,  6lc.,  without  a 
traverse,  and  conclude  to  the  coun- 
try.    Waterm€ui  v.  Haskin^      283 

10.  The  infancy  of  the  plaintiff  is  not 
a  ground  of  nonsuit,  at  the  trial, 
but  must  be  pleaded  in  abatement. 
Schemerhorn  v.  Jenkins,  373 

11.  By  pleading  in  chief,  the  defend 
ant  admits  the  due  appearance  of 

.the  plaintiff.  ib 

12.  Where  a  declaration  on  a  promts 
sory  note  alleged  that  the  defend- 
ant did  not  pay  the  money  men- 
tioned in  the  note,  6lc,,  and  the 
defendant  pleaded,  puis  darrein 
continuance,  that  he  "  paid  to  the 
plaintiff  the  several  sums  of  money 
mentioned  in  the  plaintiff's  declar- 
ation ;"  on  demurrer,  the  plea  was 
held  good,  being  as  broad  as  the 
declaration ;  and  there  was  no  ne- 
cessity of  stating  that  the  plaintiff 
accepted  it  in  satisfaction.  CJhew 
v.  WooUey,  399 

13.  In  an  action  qui  tarn,  brought  by 
a  common  informer,  under  the 
2d  section  of  the  act  for  preventing 
usury,  (10  ^ess.  c.  13.)  the  decla- 
ration must  state  that  the  party  ag- 
grieved neglected  to  sue  within  the 
year,  in  order  to  give  the  plaintiff 
a  right  of  action.  Morrell  v.  JFV^ 
ler,  4ti2 

14.  Where  a  promissory  note,  payable 
in  chattels,  was  declared  upon  as 
under  the  statute;  and  the  breach 
assigned  was,  that  the  defendant 
did  not  pay  the  money  mentioned 
in  the  note,  &c,,  it  was  held,  af:er 
verdict,  that  the  reference  to  the 
statute  might  be  rejected  as  sur- 
plusage, and  the  defect  in  assign- 
ing the  breach  was  aided  by  the 
verdict,  so  that  the  court  would  in- 
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mitigatioii  of  damages ;  and  %vhere 
the  jury,  in  such  -9  case,  gave  the 
plaintiiT  nominal  damages  only,  the 
court  refused  to  set  aside  the  ver- 
dict. Russell  V,  Turner,  189 
Whether,  if  the  plaintiflf  had  retain- 
ed the  security  for  his  debt,  the 
sheriff  could  have  availed  himself 
of  that  fact,  in  his  defence  to  an 
action  for  the  escape  ?   Duhitatur, 

ih. 
Where  a  gaoler  discharged  a  de- 
fendant taken  on  execution,  on  his 
executing  to  him  a  l)ond  and  war- 
rant of  attorney  for  the  amount  of 
the  debt,  and  additional  charges; 
the  court  set  aside  the  judgment 
entered  up  on  the  bond,  so  that  the 
defendant  might  avail  himself  of 
any  defence  at  law.  Richmond  v. 
Roberts,  319 

•  Whether  such  a  bond,  taken  by  a 
sheriff  or  gaoler,  is  not  against  the 
statute,  as  taken  for  ease  and  favor, 
and  by  color  of  office  ?  Quare.    ib, 

).  A  sheriff  cannot,  with  his  own 
^  money,  pay  the  plaintiff  on  an  exe- 
cution, Imd  ailerwards  levy  the  ex- 
ecution out  of  the  property  of  the 
defendant ;  nor  can  he  take  a  bond 
or  other  security,  and  detain  the 
execution  in  his  hands,  and  iise  it, 
afterwards,  to  enforce  the  payment 
of 'the  money  advanced  by  him. 
Reed  v.  Pruynand  Stoats,       426 

).  Asswnpsit  lies  against  a  depnty- 
slieriflT  upon  an  express  promise  to 
pay  money  collected  by  him  on  an 
execution,  to  the  plaintiff;  but  the 
promise  must  be  clear  and  absolute. 
Tuttle  V.  Love,  470 

).  Where,  afhv  an  escape  of  a  prisoner 
on  execution,  and  return  into  cus- 
tody, the  sheriff  went  out  of  office, 
and  assigned  the  prisoner  to  his 
succ-essor,  and  while  in  his  custody, 
the  prisoner  applied  to  the  court  for 
his  discharge,  under  the  act  for  the 
relief  of  debtors,  &/C.,  and  the  plain- 
tiff, not  knowing  of  the  escape, 
opposed  the  application,  in  conse- 
quence of  which  the  prisoner  re- 
mained in  custody;  it  was  held, 
that  this  was  not  such  an  election 


to  affirm  the  debtor  in  custody  as 
amounted  to  a  waivef  of  the  plain- 
tifTs  remedy  against  the  former 
sheriff  for  the  escape.  Dash  v. 
Van  Kleeck,  477 

31.  The  act  of  the  28th  ^f  April,  1810, 
(33d  sess.  c.  187.)  is  no  bar  to  ar 
actbn  brought  against  a  sheriff 
prior  to  the  passing  of  that  act,  foi 
the  previous  escape  of  a  prisoner  iu 
his  custody,  and  who  had  been 
admitted  to  the  gaol-liberties,  on 
giving  bonds  pursuant  to  the  act 
of  the  30th  of  March,  1801,  (24tli 
sess.  c.  91.  s.  6.)  ib. 

See  Practipb,  11. 


SHIP  AND  SHIP  OWNERS. 

1.  A  regular  bill  of  sale  is  not  essential 
to  transfer  the  property  in  a  ship  or 
vessel ;  but  the  same  passes  by  de- 
livery, like  any  other  chattel.  Win' 
dover  and  others  v.  Hogtboom  and 
others,  308 

2.  The  law  of  the  United  States,  re- 
quiring the  register  to  be  inserted 
in  the  bill  of  sale,  on  every  transfer 
of  the  vessel,  does  not  affect  the 
validity  of  the  transfer,  but  only  the 
character  and  privileges  of  the  ves- 

.  sel,  as  an  Americem  ship.  ib. 

3.  Where  a  person  supplied  stores  to  a 
ship,  of  which  there  were  several 
owners,  on  the  order  of  one  of  them, 
who  acted  as  ship's  husband,  and 
took  his-  note  in  payment,  and  gave 
a  receipt  in  full,  it  was  held  to  be 
no  discharge  of  the  other  owners, 
e^)ecially  as  it  did^  not  appear  that 
the  plaintiff  knew,  at  the  time,  that 
there  were  other  owners.  Schemer' 
horn  V.  Loines  and  others,         311 

Su  Agent,  2,  3.     Trotcr,  3. 


SLANDER. 

1.  In  an  action  of  slander,  the  decla- 
ration stated,  that  the  plaintiff  was 
a  justice  of  the  peace,  and  that  tlie 
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defeodasi,  meaaiog  to  injure  him, 
and  expose  him  to  profleciition,  for 
oorruptioD,  6uc,,  in  a  certain  dis- 
course, d&c,  said  of  the  plaintiflf, 
in  his  office  of  a  justice,  '*  Lindsey 
(meaning  the  plaintiff)  had  been 
feed  by  A,  W.^  (meaning  A.  TF., 
who  lately  had  a  cause  pending, 
and  determined  before  the  plaintiff,) 
and  that  he  (the  defendant)  could 
do  nothing  when  the  magistrate 
was  in  that  way  against  him." 
On  motion,  in  arrest  of  judgment, 
the  declaration  was  held  sufficient. 
Lindsry  v.  Smithy  359 

Though  an  innuendo  cannot  supply 
the  place  of  a  coUoquium,  yet  if 
there  be  a  colloquium  sufficient  to 
point  the  application  of  the  words 
to  the  plaintiff,  if  spoken  mali- 
ciously, he  must  have  judgment,  ih. 


SLAVE. 

I.  The  owner  of  a  slave  gave  a  writ- 
ten promise  to  manumit  such  slave, 
in  8  years,  on  condition  of  his 
faithful  service  during  that  period  ; 
this  was  held  to  be  a  conditional 
manumission,  obligatory  on  the 
roaster,  and  of  which  the  slave 
might  avail  himself,  on  the  per- 
formance of  the  condition.  Keth' 
tas  V.  FUet,  324 

9.  Afler  giving  such  a  written  cove- 
nant, which  was  delivered  to  the 
custody  of  a  third  person,  the  mas- 
ter sold  tlie  slave  absolutely,  for 
his  full  value;  though  he  was  in- 
formed, at^he  time  of  the  sale,  that 
the  slave  had  been  promised  his 
freedom  in  8  years,  but  did  not 
know  of  the  written  covenant  un- 
til afler  the  purchase,  when  he  re- 
turned the  slave  to  the  vendor,  and 
rescinded  the  contract.  In  an 
action  brought  by  the  vendor 
against  the  vendee  to  recover  the 
purchase-money,  it  was  held,  that 
the  vendee  being  ignorant  of  the 
existence  of  the  written  covenant, 
at  tbo  time  of  the  sale,  the  con- 
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cealment  was  a  fraud,  and  vacated 
the    contract     Ketktas  v.   Fleet, 

STATUTES. 

1.  A  statute  is  not  to  be  construed  to 
operate  retrospectively,  so  as  lo 
take  away  a  vested  right.  Dash 
V.  VanKUeck,  477 

2.  It  is  a  principle  of  legislation,  that 
laws,  civil  or  criminal,  must  be 
prospective f  and  are  not  to  have 
a  retroactive  operation.  t6. 


STATUTES     CONSTRUED,    EX 
PLAINED,  OR  CITED. 

1783.  Feb.  14.  6  sess.  ch.  12.  (Private 
Lotteries,)  435 

1786.  April  18.  9  sees.  ch.  40.  (Loan 
Officers,)  332 

1787.  Jan.  26.  10  seas.  ch.  4.  (Dower,) 

206.248 
-.  Feb.  6.  10  sess.  eh.  13.   (Usury,) 

403 
-.Feb. 25.  10 seas. ch. 4%.  (Frauds,) 

206 

1788.  Feb.  21.  11  sess.  ch.  3S.  (Rents 
and  Distresses,)  536 

.  Feb.  21.  11  sess.  ch.  85.  (In- 
dians,) 295 

1789.  Feb.  20.  12  sess.  ch.  29'.  (Loan 
Officers,)  332 

1795.  April  9.  10  sess.  ch.  68.  (Loan 
Officers,)  332 

1801.   Feb.  20.  24  sess.  ch.  9.  (Wills,) 

396 

.  March  20.  24  seas.  ch.  28.  (Sher- 
iffs and  Gaolers,)  108.  160 

. 21.  24  sess.  ch.  49.  (Debt- 

ors.  Absent  and  Absconding,)   209 

. 24.  24  sess.  ch.  66.  (Debt- 
ors, Imprisoned, )  116 
30.     24    sess.    ch.    85. 


(Champerty     and     Maintenance,) 

251 
-. 30.  24  sess.  c^OL  (Gaol- 
Liberties,)  477 
-.  April  3.  24  sess.  ch.  131.  (Debt- 
ors, Insolvent,)  374 
4.    24  seas,   ch    147.    (In- 
dians,)                                     29t 
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REUGIOUS  SOCIETY. 

W^here  the  members  of  an  incorporated 
religious  society  subscribed  a 
written  agreement  with  the  trustees 
of  the  society,  by  which  they  indi- 
vidttally  engaged  to  pay  to  the 
trustees,  or  such  persons  as  the 
trustees  should  appoint,  the  sums 
set  opposite  to  their  respective 
Dames,  for  the  purpose  of  raising  a 
salary f  for  the  support  of  S.,  a 
miniHer  of  the  gospel,  to  be  paid 
annually,  s  loong  as  S.  should  ad- 
minister the  gospel  in  the  said 
society,  and  so  long  as  the  sub- 
scribers 8bo4ild  reside  within  four 
miles  from  the  meetang-house  in 
the  said  society,  &lc.  It  was  held 
that  this  was  a  valid  contract,  in 
law,  and  binding  on  the  subscribers 
80  long  as  S.  continued  to  admin- 
ister the  gospel,  and  the  subscribers 
to  reside  within  the  distance  of  four 
miles,  and  could  not  be  dissolved 
but  by  mutual  consent,  nor  cease 
to  be  obligatory,  until  tlie  minister 
ceased  to  render  the  services  stip- 
ulated. ReKgious  Society  of 
WkitesiowH  T.  I&one,  1 12 

REPLEVIN. 

Replevin  lies  for  any  tortious  or  unlawful 
taking  of  goods,  and  not  merely  in 
cases  of  a  distress,  J^anghum  v. 
Patridge,  140 


S- 


SAEE. 

1.  If  a  man  sells  a  diflferent  interest 
from  that  which  he  pretends  to  sell, 
and  especially,  if  the  contract  is 
founded  in  ignorance  and  fraud, 
the  purchaser  of  the  chattel  may 
return  it  to  the  vendor,  if  he  does 
so  immediately  after  the  discovery 
of  the  imposition,  and  thereby 
rescind  the  contract.  Ketletas  v. 
Fiut,  324 


2.  Purchase  at  a  constable's  sale  is  not 
sufficient  to  prove  property,  unless 
the  authority  upon  which  the  con- 
stable acted  be  also  shown ;  for  a 
sale  by  the  ofBcer,  without  author- 
ity, would  give  no  title  to  the  pur- 
chaser.    Carter  v.  Simpson,      535 

See  Ship.     Slave,  2 


SHERIFF. 

1.  An  action  lies  against  a  sheriff  for 
the  act  of  his  deputy,  for  taking 
more  fees,  on  levying  an  execution, 
than  is  allowed  by  law;  and  whether 
the  sherilT  recognized  the  act  of  his 
deputy,  or  not,  need  not  be  shown. 
M'Intyrt  v.  Trumbull,  35 

2.  In  February,  1807,  a  sheriff  arrest- 
ed a  person  on  a  capias  ad  rcsp., 
returnable  in  the  May  term  follow- 
ing, and  the  defendant  was  detained 
in  custody  until  March,  when  a  new 
sheriff  was  appointed,  and  the  pris- 
oner was  assigned  over  to  the  new 
sheriff;  the  writ,  however,  was  re- 
turned by  the  old  sheriff  ctpi  corpus 
in  eustodia.  Soon  after  the  as- 
signment of  the  prisoner,  he  was 
discharged  by  the  new  sheriff,  on 
giving  a  bail-bond.  The  plaintiff 
knew  of  the  taking  of  the  bail,  but 
proceeded  to  judgment,  and  took  out 
a  ta,  sa,,  which  being  returned  non 
est  inventus,  he  brought  an  action 
against  the  new  sheriff  for  an  escape. 
It  was  held,  that  the  new  sheriff  was 
bound  to  discharge  the  prisoner  at 
any  time  before  the  return  of  the 
capias  cut  resp,,  on  his  tendering 
sufficient  bail,  and  that  he  was  not 
liable  for  an  escape.  Richards  and 
others  v.  Porter,  Sheriff,  137 

3.  The  old  sheriff,  afler  he  was  out  of 
office,  had  no  right  to  return  the 
writ,  but  should  have  delivered  it  to 
the  new  sheriff,  with  the  assignment 
of  the  prisoner,  so  that  the  new 
sheriff  might  return  it  with  his  en- 
dorsement of  the  discharge  of  the 
defendant  on  bail,  by  which  the 
plaintiff  would  have  known  the  situ* 
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ation  of  the  defendant.  The  new 
sheriSr  was  not  bound  to  give  notice 
to  thd  plaintiff  of  his  having  let  the 
difi^ndant  to  bail.  Richards  and 
others  v.  Porter,  Sheriff,  137 

4.  Whether  the  new  sheriff  would  be 
responsible  in  such  a  case,  without 
a  delivery  of  the  writ  to  him  by  tiie 
old  sheritf?  QueBre,  ib. 

5.  Whsre  an  under-sheriff  took  a  bond 
to  indemnify  him  for  all  costs  and 
dimicrcs  for  not  taking  N.  P, 
(agiinst  whom  the  sheriff  held  a 
ca,  sa.,  at  the  suit  of  L.,  to. prison) 
as  security  for  the  debt ;  the  bond 
was  held  to  be  void,  as  taken  for 
ease  and  favor,  or  by  color  of  his 
office,  and  in  other  form  than  that 
prescribed  by  the  statute.  Love  v. 
Palncr  and  others,  159 

6.  In  an  action  against  a  sheriff  for  an 
escape  of  a  prison  t  charged  in  ex- 
ecution, it  is  sufficient  evidence, 
prima  facie,  on  the  part  of  the 
plaintiff,  to  entitle  him  to  recover, 
that  the  prisoner  was  seen  at  large 
walking  in  the  street  Stewart  v. 
Kip,  •  165 

7.  In  an  action  brought  by  a  sheriff, 
on  a  bond  taken  for  his  security,  on 
granting  the  liberties  of  the  gaol  to 
a  prisoner  on  execution,  against  the 
sureties,  the  record  of  a  judgment 
of  recovery  against  the  sheriff  for 
an  escape  of  the  prisoner,  is  conclu- 
sive evidence  for  the  plaintiff.  Kip 
V.  Brigham  and  others,  I6S 

8.  And  where  a  verdict  was  recovered 
against  the  sheriff  for  the  escape  of 
a  prisoner,  who  had  given  security 
for  the  liberties  of  the  gaol,  it  was 
held,  that  the  postca  was  evidence 
without  the  judgment,  (in  an  action 
by  the  sheriff  on  a  bond,)  to  prove 
the  recovery  and  actual  damage,  at 
least,  if  not  the  escape.  16. 

d.  The  sheriff*  is  entitled  to  recover, 
against  the  sureties  on  the  bond  for 
the  gaol-liberties,  not  only  the 
amount  of  the  debMt  and  costs  in  the 
ori;;inal  suit,  but  also  the  costs  of 
defending  the  suit  against  himself 
for  the  escape.  t6. 

10.    A  person  who  has  given  security 
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for  the  liberties  of  the  gaol,  in  bound, 
at  his  peril,  and  at  the  risk  of  hia 
sureties,  to  keep  within  the  libprties : 
and  thoui^h  the  limits  established 
by  the  Court  of  Common  Pleas  are 
in  any  part  vague  and  indefinite,  it 
is  the  duty  of  the  prisoner  to  keep 
in  places  clearly  defined,  and  within 
the  limits  ;  for  he  is  bound  to  know 
and  observe  the  limits.  It  is  not 
the  duty  of  the  sheriff  to  ascertain 
the  bounds  of  the  liberties ;  but  he 
is  required  to  let  the  prisoner  on 
execution  go  at  large  within  the 
liberties  when  established  by  the 
Court  of  Common  Pleas.     Kip  v. 


Brigham  and  others. 


168 


11.  Where  the  bounds  of  the  liberties 
of  the  gaol  were  marked  by  no 
visible  monuments,  and  the  survey 
of  them,  as  appointed  by  the  Court 
of  Common  Pleas,  was,  in  some 
parts,  vague  and  uncertain ;  and  a 
prisoner  who  had  given  a  bond  to 
the  sheriff  for  the  liberties,  without 
intending  to  go  beyond  them,  went 
into  a  house  within  the  repotted 
limits,  but  which  proved  not  to  be 
within  the  acknowledged  artued 
liberties,  and  returned  within  the 
actual  liberties  before  suit  brought ; 
it  was  held,  that  this  being  an  inad- 
vertent and  involuntary  escape,  and 
a  return  before  suit  brought,  the 
sheriff  was  not  liable  for  an  escape. 
Ballou  V.  Kip,  175 

12.  Do  not  the  reputed  liberties,  in  sach 
a  case,  afford  the  best  evidence  of 
the  actual  libffties  of  the  gaol  ?   ib, 

13.  In  an  action  on  the  case  against  a 
sheriff  for  an  escape  on  mesne  process, 
the  plaintiff  can  recover  damages 
only  for  what  *  he  has  lost  by  the 
escape ;  and  the  jury  may  find  such 
damages  as  they  may  think  the 
plaintiff  has  sustained,  und^r  all 
circumstances.     Russelir,  l\aner, 

189 

14.  If  the  plaintiff,  having  real  and 
competent  security  ibr  his  debt, 
from  the  defendant,  relinquishes  it, 
afler  knowledge  of  the  escape,  the 
sheriff,  in  an  action  against  him, 
may  avail  himself  of  this  fact  in 
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18d]  AprU  4.  24  aess  ch.  153.  (Al- 
bany,)  541 

6.  24  sess.  ch.  155.  (Deeds,) 

87 

-. 7.  24  sess.  ch.  164.  (Inns 

and  Taverns,)  134 

7.  24  sess.  ch.  166.  (Militia,) 

96 

% 7.  24  sess.  ch.  174.  (Exec- 
utors and  Administrators,)  104 
-. 8.  24  sess.  ch.  lH  {^^oor^ 

8.  24  sess.  ch.  186.    (Higli- 
ways,)  108 

. 8.  24  sess.  ch.  188.  (Slaves,) 

330 

1807.  March  20.  30  seas.  ch.  43.  (Su- 
pervisors,)  63 

.  April  3.  30  sess.  ch.  122.  (Ca- 
yuga Clerk's  Office,)  63 

^. 7. 30  sess.  ch.  181.  (Lottery 

Tickets,)  437 

1808. a  31  sess.  ch.  (Reli- 

gious Society  of  Whitestown,)  115 

. 8.  31  sess.  ch.  163.  (Debt- 
ors, Insolvent,)  116 

. 11.  31  sess.  ch.  204.  (Jus- 
tices' Courts,)  277.  358.  382 

1809.  March  29.  32  sess.  ch.  165. 
(Militia,)  99 

■ 32  sess.  ch.  189.  (Mo- 
hawk Turnpike  Bridge,)    179.  183 

1810.  AprU  28.  33  sess.  ch.  187.  (Es- 
capes,)  477 


SUREl'Y. 

I.  In  an  action  brought  against  a  sore* 
ty  on  a  bond,  given  for  the  faith- 
ful discharge  of  his  duty  as  loan 
officer,  under  the  act,  (9  sess.  c. 
40.)  it  was  held,  that  the  surety 
might  set  up  in  his  defence  the 
lackes  of  the  stq^ervisars  of  the 
county,  in  not  discharging  and 
prosecuting  the  loan  officer  for  his 
first  default,  but  suffering  him  to 
continue,  after  repeated  defaults, 
for  upwards  of  Un  years,  when  the 
ban  officer  became  insolvent,  and 
without  prosecuting  the  loan  o& 
ficer,  as  required  by  the  act  J%e 
People  V.  Jansen  tmd  others,  332 
Vol.  VII.  63 


2.  And  where  no  notice  was  taken  of 
the  defaults  of  the  principal,  until 
after  the  death  of  the  surety,  this 
laches  of  the  supervisors  was  held 
to  be  a  good  defence,  especially  in 
a  suit  against  the  heirs  of  the  sure- 
ty. The  People  ▼.  Jansen  and 
others,  332 


SURVEY  OP  LAND. 


8u  Dbzd,  5,  6 
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TENANCY. 

1.  Where  an  acknowledgment  '  of 
tenancy,  on  the  part  of  the  defend- 
ant in  ejectment,  has  been  proved, 
he  win  not  be  allowed  to  give  evi- 
dence to  disprove  or  contradict  the 
title  of  bis  landlord.  Jackson^  ex 
dem.  Van  Alen  and  othas,  v.  Fbs- 
burgh,  186 

2.  Whether  there  be  a.  tenancy  or  not, 
is  a  matter  of  fact,  and  parol  evi- 
dence may  be  received  to  disprove 
it.  ib. 


TENANT  AT  WILL. 


A  tenant  at  will  is  considered  as  hold- 
ing from  year  to  year,  only  for  the 
purpose  of  a  notice  to  quit ;  but  he 
has  no  right  to  such  notice,  after 
he  has  determined  his  will,  by  an 
act  of  voluntary  waste.  Phillips 
V.  Covert, 


TENDER. 


iSSss  oervNANT,  12. 
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TRESPASS. 

1.  TrespAtt'  lieff  against  a  lenant  ai 
willj  for  a  Totontary  waste,  as  in 
cuttiftgf  timber;  for  the  injarj 
amounts  to  a  deterniinatijon  of  the 
tenancy.    PhilKps  i.  Qnfert,       1 

2.  A  person  who  finds  a  tree  on  the 
land  of  another,  containing  a  swarm 
of  bees,  and  marks  it  with  the  ini- 
tials of  his  name,  does  not  thereby 
acquire  any  property  in  the  bees, 

.  so  as  to  enable  him  to  maintain 
trespass  against  a  person  for  cut- 
ting down  the  tree  and  carrying 
away  the  bees.     GilUt  y.  Mason, 

16 

3.  A.  brought  an  action  of  trespass 
against  B.  for  destroying  a  stack 
of  hay  belonging  to  the  plaintiff. 
The  plaintiff  proved  that  he -bought 
the  hay,  which  was  on  the  land  of  B., 
at  a  constable's  sale,  at  public  auc- 
tion. It  was  held  that  the  pkaintift 
was  bound  to  prove  property  in  the 
hay;  and  that  pi^ving  a  purchase  at  a 
contable's  auction  was  hotenqugh, 
without  showing  the  authority  .un- 
der which  the  constable  fcted ;  for 
a  sale  by  the  officer,  without  author^ 
ity,  would  not  give  a  title  to  the 
purchaser.      Carter    ▼•    8impsnn^ 

535 

Bu  pLBADINQSy  4, '5,  6. 


been,  in  possession  of  the  iottu  in 
qu0  for  more  than  six  years,  and 
the  plaintiff  had  never  been*  in  pos- 
session ;  this  was  held  sufficient  to 
enltitfe  the  defendant  to  a  Terdicc 
Douglass  y.  Valentine,  273 

3.  ■  Wherfe  A.;  the  burner  of  land,  wrfwc 
a  letter,  dated  the  27th  March, 
1804,  to  B.,  sayinf ,  **  I  will  consent 
to  yout-  iakthl^  ftiy  tinfber  upon  the 
terms  )yrop<>s6i  in  your  letter,  bat 
restricting  you  to  that  which  has 
beeh  injur^'by  fim,  innhe  first 
place,  preferring  that  yda  should 
begin  betwebil  -Biatter^s  fofand  the 
creek,"  d&c;  and  on  the  31st 
March,' 1906,  he  execuUsd-a  power 
of  attorney  to  C,  with  anflHorBft  to 
revoke  the  j^ei^ission  giv^n  to  <B., 
and  which,  on  the  6th  Jt/lf,l9Q6, 
wte  shown  to  B.,  who  was  forbidden 
to  cut  any  more  timber.  It  M^aa 
held,  that  the  letter  to  B.  was  a 
m^i^  iic^se  to  cut  timber,  and 
revbcabhs;'  and  that  B.  w8s~  liable 
to  an  action  of  tre^ass  for  all  the 
timber  cut  by  him,-  after  notice  x>f 
the  revo^bation ;  and  thilt  if  the 
letter  of  A;  was  fonndied  on  any 
propositions  of  the  defendunt,  so  as 
to  make 'a  contract,  whidr  might 
juMiQr  the  trespass,  it  "waa' incnm- 
bent  on  the  defendant  to  shhw  such 
proposition.     TiUotson  v.  Preston, 


TRESPASS  aUARE  CLAUSUM 
FREGIT. 

1.  In  an  action  of  trespass  oteare 
tkmum'frtgii,  bmught  before  a 
justice's  ^urt,  the^defendaht  inter- 
pose a  plba  bfHtle;  and  4h^  isame 
was  rembv^d  into '  thef  Gburt '  of 
Common  Plear,  and- from"  thence 
into  this  court;  and  it  wtts'  held, 
under  the  7th  section  of  the  act, 

g\l  sess.  c.  204.)  the  defendant,  at 
e  trial,  might  show  a  title  in  him- 
self, or  a  title  in  a  third  person,  or 
a  possession  out  of  the  plaintiff; 
and  where  the  defendant  in  such 
action  pfoveid  thirhe  Vtfs,  and  had 
498 


TROVER; 

1 .  To  conMilut^  a  eonv&sion  iso^^ient 
tclsdp^H'the  action  of  trootr,h  is 
not  necessary  to  show '  a  manual 
taking  6f  Ihe  thfikg  in  quesfidh ;  nor 
that  the  de(<9ndant  has  applied  it  to 
hi^ 61m use;  bilVthd'aasomiHg  the 
ri^ht  to'dfEepcVse  of  if,  in'enetcising 
a  domfnioh  over  it;ito  the  e^tblusion, 
of  inl  deKaiwe '  of  the '  pluntlff 's 
rij^Nt,'  is 'a  cdni^ersim*  Brhtot  v. 
BMHT,  ^  254 

2. '  Tfhere  this  go6ds  of  A.,  in  Uie  cus- 
tody of  the  ag^m  of  the  sute  prison, 
w6re,  by  the  direction  and*  command 
of  B.,  one  of  the  inspectors*  of  the 
prison,  refused  to  be  delivered  tc 
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A,  on  demand;  it  was  held,  thai 

B.  was  liable  to  an  action  of  trover 
for  the  good^so  detained  ^b^  his 
conimahd  and  aulhority. '  Skotibell 
v:Fit»;  302 

8.  Where  ■'A.  contracted  with' B.' to 
build  a  vessel^  and  A.  was  to  furnish 
the  timber  requisite  to  complete'  the 
frame  of  the  vessel,  and  B.  \ytLs  to 
advance  mon^y  to '  A.',  and  dsd  to 
furnish  the  materials  for  the  joiners' 
work ;  and  the  vessel^  while  standing 
on  land  hired  (>y  A.,  «nd  in  an  un- 
finished state,  was  seized  under  a 
Jieri  facias  issued  against  A.,  and 
sold  by  the  sheriff  to  C,  who  after- 
wards completed  the  vessel  and 
sold  her  to  D.  In  an  action  of 
trover  brought  'by  B.  against  D., 
it  was  held,  that  the  property  in  the 
vessel  wav  in  D.,  and^  that  B.  could 
not  have  any  property  in  the  vessel, 
under  the  contract,  until  she  was 
co-npleted  and  delivered  to  him. 
Merritt  v.  Johnston,  473 


TURNPIKE  COMPANY. 


dollars,  when,  in  truth  and  in  fact, 
the  shares  were  worth  only  250 
dollars;  and  that,  in  pursuance  of 
such  agrccinoiif;  tlife  ^defendant  did 
purchase  the  shares,  &.C.,  and  exe- 
cuted the  .bond,  as  well  for  the  687 
dollars  lent,  as  the  400  dollars  to 
be^^aid  for  the  shares,  and  for  the 
forbearance  of  the  687  dollars,  &.c. 
On 'a  demurrer  to  this  plea,  the 
bond  was  held  to  be  usuriovs  and 
void.'    Roe  V.  Dickson.  196 

2.  To  a  plea  of  the  statute  of  usury, 
the  plaintiff  may  reply  directly  that 
it  was  not  corruptly  agreed  in  nian- 

'  ner  '  and  form,  dM:.,  without  a 
traverse,  .  and  conclude  to  the 
country.      Waterman    v.  Haskin, 

283 

3.  In  an  action  qui  tarn,  &.c.,  brought 
by  a  common  informer,  under  the 
2d  section  of  the  statute  for  pre- 
venting usury,  the  declaration  must 
state  that  the  party  aggrieved  neg- 
lected to  sue  within  one  year,  in 
order  to  give  the  plaintiff  a  right 
of  .action.     MorreU  v.  Fuller,   402 


8u  Mohawk  Ti;rnpikb  and  Bmimb 

Company: 
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VERDICT. 


USURY. 

1.  In  an  action  of  debt  on  a  bond, 
dated  October^,  1808,  conditioned 
to  pay  1 ,087  dollars,  the  defendant 
pleaded  that  it  was  corruptly  agreed 
between  the  plaintiff  and  defendant, 
that  the  plaintiff  should  lend  the 
defendant  687  dollars,  to  be  repaid 
on  the  1st  November,  1811;  and 
that  the  plaintiff  should  forbear  and 
give  time  for  the  payment  of  the 
687  dollars  to  the  1st  November, 
1811,  and  for  such  forbearance  the 
defendant  should  purchase  of  the 
plaintiff  16  shares  of  turnpike 
stock,  to  be  delivered,  d&c  for  400 


1.  Afler  a  verdict  is  pronounced  in 
court,  by  a  jury,  they  may  alter  it, 
before  it  is  received  and  recorded. 
Blackley  v.  Sheldon,  32 

2.  Af\er  a  verdict  is  received,  the 
jurors  may  be  examined  by  the  poll, 
and  either  of  the  jurors  may  dis- 
agree to  the  verdict  t6. 

3.  Afler  a  jury  have  retired,  to  consider 
of  their  verdict,  they  may  return 
into  court  and  hear  evidence  as  to 
any  matter  of  which  tliey  have 
doubts.  ib. 

4  The  court  may  send  a  jury  back, 
to  reconsider  their  verdict,  before  it 
b  recorded,  if  there  is  any  mistake. 
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I.    A   iragcr  contract  is  void,  if  it  is 

against  iltc  principle*  of  public  poK 

icy.    3fou„t  and  tVardtUr.  Waite, 

4M 

3.  1'lie  insurance  of  lottery  tUktU  is 
Hgain^t  public  jiolic;,  «sp«cia]|r 
since  ihe  acl  of  tlie  7th  April, 
I8U7,  nmiie  lo  restrain  lbs  insur- 
aiicu  of  lotier;  tickets,  declared  it 
Ui  be  a  public  misdemeanor  to  in- 
sure tickets  in  lotteries  antborizcd 
Ly  this  stnic,  and  the  act  ot  the  ITth 
I'tbruanj ,  1 800,  has  extended  tha 
provisiuiia  of  that  act  to  all  lotteries 
wliatnvcr,  foreign  or  domestic  ;  and 
though  the  sction  wu  on  an  in- 


■arance  of  ticVets  in  a  foreign  bfc 
ter7,  and  made  prior  to  the  act  of 
the  I7ih  FAruary,  1809,  (sess.  33 
.  c.  36.)  the  contract  was  held  void. 
But  the  insured,  not  having  vi<dated 
■Dj  statute,  was  held  not  to  stand 
inpvide&cto,  and  tberetbre  entitled 
to  recover  back  the  premitim  paid 
fat  the  insurance^  Motat  ana 
WardeB  r.  WaUe,  434 


WASTR 


WRIT. 
Set  Etidkkcb,  8l 


END  or  THE  SETEHTB   VOLOMC 


.*;#■: " 


rfsK^ 


;-^a 


t»!.K. 


.r^^. 


I 


•( 


3  bios  oSTsSh^ 


I 


%  '^^■^ 


S. 


'    ■■  "^-^^vJiJ;-"^ 


